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ERRATUM

On January 28, 2003, tic Amcrican DPublic Cominunications Council
(“APCC™), by its artorneys, filed a Motion to Dismiss the January 16, 2003 Petition for
Reconsideration or in the Alternative, Rescission filed by WorldCom, Inc.

The ncorrect date ot “August 29, 2002”7 was inadvertent sct tocth on the
signature page ot APCC’s Motion, in place of the correct date of “January 28, 2003.” By
this crratum, APCC hereby amends its Motion to indicate that the correct filing date of the
Motion is January 28, 2003

Corrected copies 0f the complete tiling are attached.
January 292003 Respecttully submirted,

Albert H. Kramer
Robert F. Aldrich
Valerie M. Furman

_ 0%, } / DICKSTEIN SHAPIRO MORIN
s ML & OSHINSKY LLP
2101 L Street, N.W.
Washington, D.C. 20037-1526
(202)785-9700

Attorneys for the American Public
Communications Council
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Certificate of Service

| hereby certifv that on January 29, 2003, copics of the foregoing Erratum to

the Morion Of The American

Public Communications

Council, Inc. To Dismiss

Worldcom, Inc.’s I'ctition For Reconsideration Or In The Alternative, For Rescission was
sent by first-class mail, postage prepaid to the following:

Aaron M. Panncr

Rellogge, Huber, Hansen, Todd & Evans, P.L.L.C.
Attorney for RBOC /GTE Payphone Coalition

1615 M Strect, N.W ., Suite 400
Washington ,13.CC. 20036

Teresa Marrero

AT&'T Corp.

295 North Maple Avenue
Baskmg Ridge, NJ 07920

Jeb Benedict

Sprint Corporation

401 9th Streer, N.W._, Suitc 400
Washingron, D.C. 20004

Steven Augustino

Kelley Drve & Warren LLP

Attorney tor Cable and Wircless USA, and
Global Crossing, Inc.

1200 19th Street, N.W.| Suitc 500
Washingron, DC 20036
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Frank Krogh
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Morrison and Foerster, LLP
2000 Pennsylvania Avenue, N.W.
Washingron, DC 20007

Kathleen Greenan

Attorney for Excel Communicanions, IDT
Corporation, Starpower Communications,
Nerwork Plus, and RCN Telecom Services
Swidler, Berlin, Sherett, Friedman, LLP
3000 K Street, N.W., Suite 300
Washington, DC 20007

Jodic L. Kelley

Jenner & Block

601 13th Street, N.W.
Washington, DC 20005

Larry Fenseer
Worldcorn, Inc.

1133 19th Street, N.W.
Washingron, DC 20005

Valerie M. Furmsn
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FEDERAL COMMUNICATIONS COMMISSION

In the Martter of

Implementation of the Pay Telephone Docker No. 96-128
Reclassification and Compensation Provisions of
the Telecommunications Act 1996
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MOTION OF THE AMERICAN PUBLIC COMMUNICATIONS COUNCIL,
INC. TO DISMISS WORLDCOM, INC.”S PETITION FOR

RECONSIDERATION OR IN THE ALTERNATIVE, FOR RESCISSION

Alberr H. Kramcer

Robert F. Aldrich

Valeric M. Furman

Dickstein Shapiro Morin & Oshinsky LLP
2101 L Sereer, NW.

Washington, D.C. 20037
(202)785-9700

Attorneys for The American Public
Communicattons Council
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

In the Marrer of

Implementation of the Pay Telephone Docker No. 96-128
Reclassitication and Compensation Provisions of

the Telecommunicanions Act 1996

B

MOTION OF THE AMERICAN PUBLIC COMMUNICATIONS
COUNCIL, INC. TO DISMISS WORLDCOM, INC.’S PETITION FOR
RECONSIDERATION ORIN THE ALTERNATIVE, FOR RESCISSION

The American Public Communications Council, Inc. (“APCC”) hereby moves
the Federal Communications (“Commission”) to dismiss the late-filed Perition for
Reconsideration or in the Alwernanve, Rescission filed by WorldCom, Inc. (“WorldCom™)

on January 16,2002 (“Peticion™). WorldCom secks reconsideration of the Fifth Order on
Reconsideration and Order on Remand (“Fifth Order”) in this proceeding. ' As notice of
the Fifih Order was published the Federal Register on December 3, 2002, see 67 Fed. Reg.
71861, petitions for reconsideration were due on or before January 2, 2003, See47 U.S.C.
§ 405(a). Because WorldCom’s petition was filed fourteen days after the statutory thirty-
day tiling period had cxpired, the petition must be dismissed. In support of its moton,

APCC shows the tollowing,.

l. WOEUDCOM’S  PETITION FOR RECONSIDERATION IS
PROCEDURALLY DEFECTIVE

A.  The Statutory Filing Period for I’ctitions for Kcconsideration May Not
Be Waived

Section 405(a) of the Communications Act of 1934, as amended (“the Acr”),

provides m relevant part that . . . |a] petition for reconsideration must be filed within

Implementation of the Pay Telephone Reclassification and Compensation Provision s of
the Telecommunications Ace of 1996, Fifth Order on Reconsideraton and Order on
Remand, CC Docker No. 96-128, FCC 02-292 (rel. October 23, 2002) (“Fifth Order™).
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thirty days from the date upon which public noticc is given of the order, decision, report,
or acuion complaimned of.” 47 U.S.C. § 405(a). Section 405(a) docs not provide for any
extension or waiver of this thirty-day filing deadline. Therefore, WorldCom’s premise that
the filing deadline can be waived or extended is incorrect. Although the Commission has
discretion to waive its own rules, the commission has repeatedly ruled that it cannot waive
statutory  requirements, including  the statutory deadline for filing petitions for
reconsideration. See, e4., Request by Horace P. Rowley, 111, New York, N.'Y. 0 Reverse Staff
Action Dismissing a Petition for Rehearving, 42 FCC 2d 481 (1973);Sidney Gelb, Glen Echo,
MD p. Chesapeake & Potomac Telephone Company of the District of Columbiaet al., 34 FCC
2d 8§69 (1972); Complaint by Sidney Willens and Russell Miliin Concerning Fairness
Doctrine and Personal Artack Rule ve Metromedia, Inc., 38 FCC 2d 443 (1972);
Amendment of Section 73.202(5), Table of Assignments, FM Broadcast Stations, 78 FCC 2d
1208, 1210 (1980); Application of Richardson Independent School District, 5 FCC Red
3135, 3136 (1990).

B. Untimely Petitions for Kcconsideration May Not Be Entertained Absent
Highly Unusual Circumstances

Cases decided by the U.S. Court of Appeals for tlic ID.C. Circuit confirm that
Section 405{a) of th¢ Act bars the filing of petitions for reconsideration after the thirty-day
filing period has cxpired. Although the court has recognized a very limited cxcepuon to
tlic bar on acceprance of untimely filed petitions in a case involving “highly unusual
circumstances,” Gardner v. FC(), 530 F.2d 1086 (D.C. Cir. 1976)(“Gardner”), the court
has construed that cxception very narrowly.  In Gardner, the court held that Gardner’s
petition for reconsidcration should have been accepted because of the highly unusual
circumstances presented — namely, that the affected party resided out of spate and was

unrepresented by counsel, that the Commission failed to provide noticc of its decision to
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Gardner, as required by the Comnussion’s Rules, and that Gardner, upon learning of the
Commission’s action on his own, immediately ftiled tlic requisite petition. Id. at 1090-
1092,

In subscquent cases, tlic cxception has been limited to situations involving
“extremely unusual circumstances” such as those present in Gardner.  See, eg., Viegin
Islands Telephone Company v. FCC, 989 F.2d 1231 (D.C. Cir. 1993); Renters Limated V.
FOC, 781 F.2d 946 (D.C. Cir. 1986).

WorldCom ofters no explanation of why it needed an extension of time to file its
petition. Moreover, WorldCom admits that it “could have otherwise filed [its] petition[tor
reconsideration| within the otherwise applicable 30 day period.” Jaruary 17 EX Parte
Letzer, 4 1. Given that WorldCom, by its own admission, could have tmely filed its
perition for reconsideration absent an extension of ume, there are clearly no “highly
unusual circumstances™ that prevented a timely filing. Because WorldCom satisties neither
tlic Gardner test nor any interpretation thereof, late acceptance of its Petition in the face of
an explicit, non-waivable statutory deadhne is ¢learly not warranted

. The Cases WorldCom Cites De Not Support Acceptance of Its Petition

To support its claim that Section 405(a) does not bar the Commission from
considering its late-tiled Petition,” WorldCom relies on the holdings in Meredith Corp. ».
FCC, 809 F.2d 863 (D.C. Cir. 1987) (“Meredirtd”™) and Greater Boston Television Corp. v.
FCC, 463 F.2d 268 (D.C. Cir. 1972) (“Greater Boston™). WorldCom’s reliance on these
cases is enrirely misplaced

In Mevedith, the penitioner had timelv filed a petition for reconsideration prior to

the expiration of the thirty-day tiling period, bur sought to filc a supplemental pleading two

2

Letrer from Larry Fenster, Senior Economist, WorldCom, Inc. to Jeffrey Cariisle,
Federal Communications Commission (January 17, 2002) (*“January 17 Ex Parte Letter™)

3
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months atrer the petition tor reconsideration deadline had passed. Meredith, 809 F.2d at
869, Section 405(a) of the Act cxpressly states that a petition for reconsideration must be
filed within the thirty-day filing window, but is silent as to the filing of supplements to
umely-filed petitions for reconsideranion. Therefore, unlike the situation here, there was no
statutory impediment to acceprance of M +dith’s supplemental pleading. Accordingly, the
court’s holding in Meredith docs not support Commission acceptance of WorldCom’s late-
tiled petition for reconsideration.

The situaton in Greater Boston also differs from WorldCom’s situation. In
Greater Boston, the issue before the couwrt was not whether a petition for reconsideration
was timely tiled, but rather whether the Commission could aleer its disposition of a petition
for reconsideration in light of new evidence or matcrial changes that, if known at the time
the petition for reconsideration was being considered, would have atfected  the
Commission’s disposition of the petition. Greater Boston, 463 F.2d at 282-83. Thc court
held that that the Commission could modify its disposition of the petition for
reconsideration based on new evidence or material changes.  Greater Boston, 463 F.2d ar
283 (citing Enterprise Company v. FCC, 231 F.2d 708, 712 (D.C. Cir. 1955) and
Albertson v. FCC, 182 F.2d 397, 399-401 (D.C. Cir. 1950)). WorldCom not only failed
to tmecly file its petition for reconsideration, hut also has oftered nothing in its late-filed
petition that constitutes new cvidence.  Accordingly, Greater Boston offers 110 support for
the acceprance of WorldCom’s Tate-tiled Penrtion.

11. THE GRACE PERIOD PROVIDED BY SECTION 1.46(B) CANNOT
EXTEND THE STATUTORY DEADLINE

WorldCom claims thar in any cvent, its petition for reconsideration was timely
filed, because Section 1.46(b) of the Commission’s Rules provides that if a timcly filed

mouon under Section 1.46(b) of the Commission’s Rules is denicd, the filing that was the
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subject of the motion need not be filed until two business days atter Commission action o11
the motion. 47 C.F.R. § 1.46(Dh).

As discussed above, the Section 405{a) rcconsideration tiling dcadline is
statutory.  Accordingly, the Commission has no powcer to waive or extend that deadline
under Section 1.46(b). Thercfore, the two-business-day grace period provided under
Section 1.46(b) cannot extend the statutory deadline either.

I11. WORLDCOM HAS ALREADY REQUESTED AND RECEIVED
RECONSIDERATION OF THE ISSUE RAISED IN ITS PETITION

WorldCom’s petition tor reconsideration is untimely in anv case, because the
issuc tor which WorldCom secks reconsideration was not decided in the order for which
WorldCom sccks reconsidelation. WorldCom contends that the Commission decided in
tlic Fifth Order to overturn  the  per-payphone  methodology established in  the
Commission’s prior orders tor the Intermediate Period (October 7, 1997 to April 20,
1999) and subscquent periods.”  In fact, it was the previous order in which the
Commission modificd the per-payphone rate methodology

Per-payphone compensation rates tor thr Intermediate Period were initially
established in a2 1998 Common Carrier Burcau Order tor compensation applicable to
payphones that do not transmit payphone-specitic coding digits.* In the Fourth Order on

Reconsideration and Order o1a Remand (“ Fourth Order”),” the Commission modified the

Per-payphone compensation is paid tor those payphones that were not paid per-call
compensation by a carrier. 47 CER § 64.130({d),(¢). In general, carriers do not pay per-
call compensation when they do not receive payphone identifying digits from the
onginating focal exchange carricr (“LEC?”).

 Implementarion of the Pay Telephone Reclassification and Compensation Proyision s d
the Telecommunications Act of 1996, Memorandum Opinion and Order, 13 FCC Red
10893 (Com. Car. Bur. 1998)(“ 1998 Waiver Order™).

a

Implementation of the Pay Telephone Reclassification and Compensation Provision s of
the Telecommunications Ace of 1996, Fourth Order on Reconsideration and Order on
Remand, 17 FCC Red 2020 (2002).
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methodology tor the per-payphone rate. The Commission set a new overall per-payphonc
rate of $33.89 per payphonce per month for the Intermediate Period.” The Commission
also announced in the Fourth Order that it would detcrmine the allocation of a portion of
this “overall” rare to each carricr in a future order. In the Fifth Order, the Commission, as
promised, allocated the per-payphone rate established in the Foursh Opder.  Thus, the
modification of the per-pavphone rtc methodology which for WorldCom now seeks
reconsideration was in fact announced m tlic Fonrth Order, not the Fifth Order.
WorldCom was clearly on nonce that the Commission might modi& the per-payphone ratc
in the Forrth Order because MCI had commented on a petition for reconsideration of that
aspect Of the 1998 Waiver Order, tiled by APCC and pending before the Commission prior
to tlic issuance of tlic Fourth Order. Furthermore, as WorldCom is wcll aware, the
Commission was obligated to consider modifving the per-payphone rate pursuant to the
D.C. Circuit court’s remand in MCI Telecommunicarions Corp. v. FCC, 143 F.3d 606
(1998,

WorldCom now claims it had no adequate notice of the FCC’s Fourth Order
ruling, and for that reason had not “sought reconsideration of this portion of the [Fourth
Ovder].”. In fact, WorldCom did seek reconsideration of the FCCs per-payphone methodology

for the Intermediate Peviod.” The Commission denied WorldCom’s petition in the Fifth

o Id., 49 35-36.

Petition at 5.
: See WorldCom, Inc. Petition for Clarification and Reconsideration (April 3, 2002)
at 1-3 (““April 3 Petition™). Specifically, WorldCom conrended that “the Commission
abandoncd [the] correct methodology when it applied the call counts for the Interim
Period, to subscquent periods for any payments for payphones for which Flex ANI was

unavailable.”  7d. at 2. WorldCom asked the Commission to “reconsider the default
number of compensable calls for periods subsequent to the Interim Period to account for

declining call volumes per phone.” 1d. .it 2.

1562530 v1; XHNMO1!.50C
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Order. Fifth Order, 4 22. WorldCom may not seek reconsideration of the same issue nd
tufrnitem.

The Commuission recently addressed a similar situartion in Sioux Valley Ruval
Tvlevision, Reguest for Remedial Bidding Credit and Refund, 17 FCC Red 19344 (2002)
(“Stoux Valley™).  Sioux Valley, a wining bidder in the 1994 IVDS auction, timcly
requested a refund related to a post-auction remedial bidding credit established in a 1999
Commission order. When Sioux Vallev’s retund request was denied because it did not
qualifv, Sioux Vallev for the first time sought rcconsidcratiun of various aspects of the
Commussion’s 1999 order. The Commission denied Sioux Valley’s petition as untimely
and repetitious.  Like Sioux Valley’s petition tor reconsideration, WorldCom’s petition
should be denied because WorldCom sceks reconsideration of aspects of a Commission

order outside the statutory period for reconsideration of that order.

V. PETITION FOR RESCISSION

Finally, WorldCom argucs that, if it is barred from secking reconsideration of the
Fifily Order, the Commission should treat its filingas a petitton for rescission under Section
1.401 of the Commission’s rules. 47 C.F.R. § 1.401. Action on such petitions is at thc
Commission’s discretion. In this instancce, the Comniission should dismiss WorldCom’s
petition for rescission pursuant to Scction 1.401(c¢) as repetitive. 47 C.F.R. § 1.401(¢). As
noted above, the ssue that WorldCom raises in its Petition for rescission has alrcady becn
reconsidered at WorldCom’s request, commented on by partics, and evaluated by the

) .. . .. 9
Commission in several decisions.

! See 1998 Waiver Order, Fourth Ovder;, Fifth Order

7
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Respecttully submitted,

< Eho /Z,/z{’f*c'w{i{/ il

Albert H. Kramer
Robert F. Aldrich
Valerie M. Furman
Dickstein Shapiro Morin & Oshinsky LLP
2101 L Sereet, N.W.
Washington, D.C. 20037-1526
(202)202-828-2290
January 28, 2003 Atrorneys for the American Public
Commuwnications Council
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Certificate of Service

| hereby cerufy that on January 28, 2003, copies of the foregoing Motion Of
The American Public Communications Council, Inc. To Dismiss Worldcom, Inc.’s Petition
For Reconsideration Or In The Alternative, For Rescission was sent by first-class mail,

postage prepaid to the following:

Aaron M. Panner

Kellogg, Hubcr, Hansen, Todd & Evans,
P.L.LC.

Attorney for RBOC /GTE Payphone
Coalition

1615 M Streer, N.W., Suitc 400
Washington, D.C. 20036

Teresa Marrero

ATE&T Corp.

295 North Maple Avenue
Basking Ridge, NJ 07920

Jeb Benedict

Sprint Corporation

401 9th Street, N.W., Suitc 400
Washington, D.C. 20004

Steven Augustino

Kcllcy Drye & Warren LLP

Attorney for Cable and Wireless USA, and
Global Crossing, Inc.

1200 19th Strcct, N.W., Suitc 500
Washington, DC 20036
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Frank Krogh

One Call Communications
Morrison and Focrstcr, LLP
2000 Pennsylvania Avenue, N.W
Washington, DC 20007

Kathlcen Greenan

Attorney for Excel Communications, IDT
Corporation, Starpower Communications,
Network Plus, and RCN Telecom Services
Swidler, Berlin, Shereff, Friedman, LLP
3000 K Street, N.W., Suite 300
Washington, DC 20007

Jodic L. Kcllcy

Jenner & Block

601 13th Street, N.W.
Washington, DC 20005

Larry Fenster
Worldcom, Inc.

1133 19th Street, N.W.
Washington, DC 20005

Robert F. Aldrich



