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SUMMARY

I he industry's conmments in this proceeding arc an extended exercise in contradiction. A
farge and influential industry that has achieved enormous success under a regulatory regime that
cxpressly relies on the exercise of Tocal authority now claims that maintaining that regime with
respect to cable modem service would he unreasonable and unlawtul. At the same time, the
mdustry rejects any suggestion that it should be regulated in the same fashion as its competitors.
I'here is no basisin fact or law lor the rejection of local franchising authority over cable modem
services, and the Commission is bound by the Constitution and the Communications Act lo
uphold that authornity

| hc industry's comments also obscure a fundamental point: this proceeding is not just
about the reeulation of cable modem service. ‘there are three principal elements in the
iclationship between local governments and service providers. First, local governments have llic
right and responsibility 10 preserve public property by imposing conditions on the use of the
public nghis-of-way. Second, tocal govemments have the right and responsibility to protect the
public, fisc by obtaining compensation or rent for the use of the public rights-of-way. And third,
they have the right and responsihility to regulate a business service, as reasonably necessary to
protect the interests of their residents who subscribe to the service. The Commission's authority
to alter local rights depends on the nature and source of those rights.

The Commission's Authority To Preempt Is Limited.

As a threshold matler, to justiify any cffort lo preempt local authority, the Commission
must be able to show that preemption will advance federal policy goals. By the Commission's

own admission, deployment of cable modem service is well advanced. Even the industry



commenters acknowledge this. Phe fundamental issue is not deployment, but demand tor the
service
Furthermore, the Communications Act offers no authority for preemption, and actually
atfirms tocal autherity regarding cable modern service. The industry commenters arpue that the
source ol local franchising anthonty over cable modem service is derived from and liinited by
fitle VI of the Communications Act. But this 1s not true. b reviewing the closely analogous
case of the Commssion’s Open Video System rules, the Fifth Circuit ruled that the Commission
could not pruciildc focal franclusing ol OVS operators. because whale the Cable Acl “I-ﬂily have
expressly recognized the power ol localities to impose franchise requirements, 1t did not create
that power - .7 Clity of Dalfas v £CC, 165 F.3d 341, 348 (5th Cir. 1999) (emphasts in
orrginal). None til the commenters even attempts 1o address the cifects of this holding. Nor do
the commenters address the effect of Seenon 001 of tlic Felecommunications Act of 1996 which
precludes any argument that the Communicattons Act allows any precmption of focal authornty
without an express statement of Congressional intent
The provisions that commenters do cite to support preemption are insulficient io
overcome Section 601 or the reasoning of the Dallas decision. For example:
*  Section 706 of the 1997 Act contains no express mandate for preemplion.
Furthermore, in its implementation of Sechion 706 the Commussion has repeatedly
found that cable moden serviee is lourishing.

»  Section 230 ol the Communications Acl likewise contains N0 preemptive mandale |t
deals only with the screcning of offensive material on the Internet.

o Section 253 expressly preserves local authority over the use of the public rights-of-
way by telecommunicalions providers 1t does not apply to local authority regarding
cable modem service inany way. cven by implication.

* |he Commussion’s authority under Title T of the Communications Act is insufficient
to Justify preemption, because Title [ only allows the Commission to exercise
authority ancillary to is other powers. The Commission’s powers over information



services themselves being quite himited, the Commission’s ancillary authority is
msudlicient to preempt local authortty.

o Similarly, the mere classihication of cable modem service as an interstate information
service is insufficient to preclude all local authonity  fhe classification does not, for
example, aflect local property rights. and the Commission has no inherent power to
take local property

e |he “dormant Commerce Clause” doctrine does not apply, because the
Communications Act itself is an excrcise of the commerce power.

e Nor docs the First Amendment authorize preemption. Franchising and compensation

requirements are not restrictions on speech, and the First Amendment does not
authorize the laking of property.

lLocal Governments Have the Authority to Charge Cable Modern Franchise Fees.

I.caving aside the Commssion’s lack of authornity 1o preempt, there is no justification for
any atlempt to preempt local authority to obtain compensation lor the use of the public rights-of-
way Industry cominentcrs assert that franchise lees are imappropriate because their systems do
not impose any additional burden on the public rights-of-way. This argument is wrong for two
reasons. First, fundamental cconomic principles require that users of property pay fair market
value for that use, 1f cable modem service providers are aflowed to use public properly to extract
value, hut are not required to pay rent related to that value, the result will be distortions in the
market and misallocation of right-or-way resources. Second. from an engineering perspective,
there are real differences between a cable system designed to provide cable modem service, and
a systemn that is designed to deliver only video services. And systems capable of delivering cable
modem service Impose a dilferent and greater burden on the public nghts-ot-way.

Nor does it make any sense to argue that ices should be banned because they may be
revenue producers.” Rental fees produce revenue™ in excess 0f costs every day. Furthermore,

the industry commenters present no actual evidence that (he lees they pay exceed local

in
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there are actual design and construction differences between the twvo types of systems, so there is

e fiet no duphcation

Local Regunlations Governing Customer Service and Privacy Must Be Respected.

The Comnnssion’s central mission s protection of consumers Trom warket abuses by
providers not subject 1o effective competition. Local governments share this mission. This
docket must not result in consumers losing effective recourse against irresponsible or
unresponsive cable modem service providers.

Sechion 632 currently allows local governments to regulate cusiomer serviee, without
reference 1o the type of service. And Section 631 expressly allows regulation of privacy in
connection with “other services” Consequently, there can be no preemption regarding these
wsues unless local regulation contlicts with federal faw. Furthermore, because cable modem
service dominates the broadband market, preemplion of local requirements would leave
consumers unprotected

Finally. the Commmssion must leave the question of repayment of past franchise fees to
stite and Jocal law . because state and local Taw adequately addresses the subject and because
Litle 1 does not grant the Commission authority over cable modem franchise {ees.

[ he Commission has decided that cable service and cable modem service are mutually
exclusive, and that decision has consequences. Now the only way 1o preserve and protect local
authonty in the wake of the Declaratory Ruling is to recopnize that cable modem service has no
special privileges and s subject (o the sa;me local laws and regulations as other businesses

sceking privileged nse of the public nghts-ol-way.
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REPLY COMMENTS OF THE ALLIANCE OF LOCAL
ORGANIZATIONS AGAINST PREEMY TTON
Fhe Alrance of Local Organizations Against Preemption (“ALOAP”) respectfully

submits these reply comments.’

INTRODUCTION
The industry's comments in this proceeding arc an cxtended exercise in contradiclion. A
farge and influential industry that has achieved enormous success under a regulatory regime that
cxpressly relies on the exercise oflocal authority now claims that mamtaming the same regime
(or cable modem service would he unreasonable and unlawlul. At the same time, the industry

rejects any suggestion that cable modem service should he regulated in the same fashion as

" In addition to the partics listed in the initial comments, the following communitics are
supporting these reply comments: Chula Vista, Califorma; Fort Worth, Texas; Minneapolis,
Minnesota; Newton, Massachusetts; NIIES, llinois; North Suburban Cable Commission,
Minesola, and Phoenix. Arizona.



potentizl competitors. The indusiry’s fegal arguments are (Tawed. There 1s no basis in fact or
faw for the rejection of local franchising anthonty over cable modem services, and the

Comnmission s bound by the Constitution and the Communications Act to uphold that authority.

L LOCAL FRANCIHSING WILL NOT DELAY CABLE MODEM DEPLOYMENT
AND INVESTMENT.

The industry chants in favor of Commission preeinption ol focal authonly, repeating over
and over that lecal governuments are wnpeding broadband deployment. The industry never offers
anty proot. Given the opportunity to make its case n this docket, the industry again chants in
untson, but provides no evidence. In their imitial comments, various indusiry representatives
made unsubstantiated assertions that focal franchising will harm broadband deployment and
mvestment. But those commenters present no factual support and contradict their own
arguments All parties agree that the cable modem industry 1s growing by leaps and bounds.

e Comnission’s own most recent Tindimgs i ths arca belie the industry’s assertions: The
mmber of cable modem fines grew by 36% in the sceond half of 2001, nearly doubling m 2001
alone. ‘There are now 7.1 million cable modem Tines in the country.” Local franchising
demonstrably did not hinder the giowth of the cable industry before the advent of cable modem
service, nor has it dunng the past five years as those 7.1 nullion cable modem lines were being
mstalled. The mdustry bas no foundation for its speculation that local franchising will hinder
deployment in the future. The Commission must ignore the chanting, however loud, and focus

on the facts.

g v . - . 1 -

~ Federal Communications Comnussion Releases Data on High-Speed Services for Internet
Aceess, Public Noticeat T {(rel July 25, 2002). avarlahle at

htip:/iwawav tee.poviweb/intd/comp himl



A,

The Industry’s Comments Rely on Speculation and Not Facts.

Most cable industry participanis clain that local regulation will hamper cable modem

build-out and investment, but Ll to explain how the industry has achieved such phenomenal

tesults under this very reghine over the past five years. For example:

Cox states that o allow local governments to regulate cable modem service “would
he disastrous io the future of cable modem service.™ But Cox fails to show how it
has suffered these consequences prior to the March Declaratory Ruling, or to
explaim how it has achieved such suceess in deployment under this Same regime.
Cox arguoes that local regitation would he especially burdensome as the cable
modem network infrastructure has no local boundaries, and could require
redesigning the current networks and operational support systems.” Thisis the
same infrastructure Cox constructed under existing franchise agreements and in
conformance to local boundarics under the terms of those agreements. The
company provides no examples, analysis, or description of ihe extent of network
redesign thal it beheves is required becouse of existing local franchise boundaries.
Cox also asserts that “numerous LFAs have stated their intent to prevent cable

operators [rom providing cable modem service” ifoperators fail 1o obtain a
ranchise, pay franchise fees, or provide open access. Cox does not identify these

“numerous L.FAs™ nor docs it explain whether the LFAs are simply objecting to

Cox breaching exising contractual or legal obligations.

Comments of Cox Conununications a 55

T id at 56
Y Jd oot 57



. AT&ET states that “Jo]ne of the most persistent dangers 1o the optimal development
of cable systems has been the tendency of franchising anthorities 1o view cable
systems as “a convenient revenue-producing enterprise’™ which AT&T alleges is a
“type of Tocal, discriminatory plundering.”” AT&T fails 1o explain how the cable
mdustry has managed not only o survive, but to succeed so well in the face of such
allegedly rapacious behavior. AT&T s argument is nothing more than rhetoric.
The company provides only onc solitary and inaccurate example of an “onerous”
local government requirement i

. AOL Time Wamer applauds the Commusston for raising the issue. but offers no
cvidence that focal regufation has actually hindered (Icploymenl.‘) AOL T me
Warner also claims thal allowing local governments 1o require franchises for the
provision of information services will “open the floodgates to ail kinds of onerous
and disparate regulation™ that would create a “crazy-quilt” of regulation that would
hamper broadband roll-out.“) Again, this is an odd argument from a company
currently operating successtully under thousands of local franchises. AOL Time
Warner isstll so focused on “open access” requirements that they cannot separate
those from the requirement that a cable operitor provide the facility within the local
jurisdiction (which has nothing lo do with the number of 1SPs permitted to access

that facility).

*Comments of AT&T at 45.

"Id at 6.

Fld atd2-43

" Comments of AOL Time Warner at 7-9

" Commoents of AOL Time Warner at 13,



. Cablevision mentions some “burdensome franchising and fee requirements™ that
tocal governments are requesting, but does notidentfy any franchising authoritjies
that are actually mmposing such requirements. Nor docs Cablevision submil any
evidence of the effect of such requirements on deployment or investment. '
Cablevision states that tocal regulation will lead to differences in billing and
privacy requirements, and will require customer service traming to record customer
yuestions and complaints. Cablevision [ails lo state that it already trains and
responds to customer questtons and complamts regarding its existing services
today. " Furthermore, Cablevision does nul explain the difference Irom the current
repulatory scheme for cable scrvice, or how the existing scheme has hindered
deployment of traditional cable service

. I‘inally. Charter complains about the “bedlam” thai local governments are imposing
upon the cable modem industry. First, i discusses the “overwhelming number of
demand letters from LFAs marking the begimuing of what appears to be a
coordinated L.FA campaign,” and then cites only five instances where local
governments have sent letters (o the company discussing the effect of the
Declaratory Ruling.I3 I'hen, the company alleges that “at teast one well-known
nunicipal constltant plans io conduct non-comphance hearings across the country

and to impose substantial ‘penalties’ on cable operators who fail to pay franchise

TIPS - -
Comments of Cablevision at 13-14.

|

il

a ‘ e - , < Ppot
Comments of Charter at 18-19. 1t would appear that Charter is casily “overwhelmed,” if it can
only cite hive instimnces.



fees™ ! withont naming the consultant or the communities which would allegedly be
mvolved i such hearings. What Charter fails to disclose is that 1t is Charter who
undeashed the bedlam by sending letters out to franchise authonities slating that it
would refuse to adhere 1o pre-existing contractual agrecments in light of the
Cominission’s Declaritory Rulimg.  Inmany communities across the country such
staternents by a franchised cable operator could be construed 1o be a willful breach
ol contriet. T hen, Charter discusses the range of liqmdated damages provided for
in some of s franchise zlgreemcnls,'s hut 1t is unclear from the filing whether any
communities are aclually seeking to impose such damages at this ime. 1In fact, if
Charter had been found m violanon of an existing franchise agreemenit, it is likely
that it would be keenty aware of which communities were alleging such a breach

[ he Comuussion should reyect Charter’s conspiracy theories and decade this matter

: - 1
on the busts of actual facts, not unsubstantiated speculation ™

Mrdar 19
P dat 19220

' We would also remind the Commission of several key points. First, the finul decision on the
issuc of cable modem franchise foes was not decided in the DCCIHI’EIIOF)/ Ru]ing, but was left to
the NPRM  Despite the pronouncement of the Burean Chiefat the press conference, cable
operalors werc not absolved of all obligations to pay for the use of rights-of-way through
franchise fees agrecd to under franchise agreements. Second, all existing agreements arc subject
to stale contract law and are enforceable until such time as the Commission 1ssues a final order
on the NPRM resolving the question of payment of fees. Third, under current law. local and
slale governmments are entitled 1o lake the position that the Commission has no jurtsdiclion to
preclude the collection of fees; accordingly, a local government that chooses to permil a cable
operator to continue the use and enjoyment of the rights-of-way under a pre-existing contract s
enabling and supportmg the provision of the broadband services even though the local
povernment might otherwise be in a position to require a new and separate agreement 1or that
“non-cable™ use in Iight of the Commission’s declaratory ruling. Finally, all local governments
have the right and obligation 10 protect the property interests in their rights-ol-way and each has
the right 1o provide appropriate notice of a potential breach of coniract.



Fhe industry’s comments as vague. exaggerated and unsubstantiated. Withowt specilic
cvidence, without a showing that the alleged examples would both harm deployment in
individual instances and constitute a signmibicant threat to deployment in the appregate, the
Commisston must rgnore the industry’s claims. Finally - and most important - the Commission
also must acknowledge the purely speculative nature of the industry’s claims in the face of the

actual statistics regarding deployment.

B. The Current Stitus and Success of the Industry Proves that Deployment
Concerns Arc Not a Basis lor Preempting Local Regulation, and Any Finding
Otherwise Weuld Re Arbitrary, Cupricious and Contrary lo the Evidence.

Until quite recently, the cable industry believed cable modem service to be a cable
service.”” Many franchises addressed the provision of cable modem service, and imposed fees
on the use of the rights-of-way to provide cable modem scrvice.® The industry entered into
these agrecments freely and for its own reasons, and without complaint - The result: widespread
deployment and the highest penetration ol any broadbind service, reaching approximaiely 73%

of 1J.S. households, according to the statistics used hy the Commission in this NPRM."” Based

'" See, e.g . Comments of Comcast, to the Notice of Inguiry (“Cable Modem NOI) in GN
Docket No.00-185, at 16 (Dec. 1, 2000) (“Comecast has fong maintained that cable Internet
service is properly classified as a ‘cable service’ under the expanded definition adopted in the
1996 Act.”); Comments of NCTA inthe (‘able Modem NOI at 6-8; Comments of Cox in the

Cable Modem NOI at 125; Comments of AT&T in the Cable Modem NOI at 8,12-19

'* Fhe cable industry, almost universally, collected franchise lees on cable modem service prior
to the Commisston’s Declaratory Ruling iii this proceeding. Alflier the Declaratory Ruling, the
industry sent letters to franchisingauthorities signaling their intent to stop collecting such fees.
Attached hereto to Exhibit A are letters to various communiues, all of which indicate the
industry’s prior practice of collecting fecs. See. ¢ g, Letter from Robert McCann, Time Warner
Cable, 10 Steve Brock, Farnmngton Hills, M1 (March 28, 2001) at | (*"Time Wartier Cable has
been paying franchise fees to the City based on revenues from cable modem Services in the gOUl]
taith beltef that these services were “cable services” under applicable laws and regulations.”).
Operators represented in the Exhibit include AOL Time Warner, Comcast, AT&T and Gans
Multimedia, but this list is not exhaustive.

NPRM at |



on the huge growth in the number of cable modem Tines reperted by the Commission in its most
recent Thgh Speed Services Repert, eited above, this number may be even higher 1oday  The
best evidence available thus shows that claims that local regulation will dampen deployment are
not trne. The Commission should dismiss such claims as unsupported and contrary to fact.

Consequently, based on the lack ol evidence to the contrary, the Commission should find

mdeed, the Commission must find - that local government regulation does not discourage

mvestment and innovation in cable modem service. Any other finding would be contrary 1o the
evidence, and therelore contrary to the requrements ofthc Administrative Procedure Act. ‘The
purpuse of notice arid comment rulemaking is to enable the Commussion o make an informed
deaision, based on relevant information presented by interested parties. That purpose would fand,
however, itthe agency were free 10 1ignore the information submitted: “*[t]he opportunity to
commenl is meaningless unless the agency responds to significant points raised by the public.”ZO
l'urther, the Supreme Court has found that “an agency rule would be arbitrary and capricious if
the agency .. otfered an explanation for 1ts decision that runs counter to the evidence before the
agency, 0T is so implausible that it could not be ascribed to a difference inview or the product of
agency cxpcnis:e.”zl

'l he Commuission Is required to “draw 'rcnsonnble inferences based on substantial

evidence. 7 Otherwise, the Commission’s decision cannot stand on appeal: “[W]here the

W american Civil Liberties Unionv. FCC 823 F 2d 1554, 1581 (D C. Cir 1987) (citation
omitted). See also Home Box Office v. FCC, 567 F 2d 9, 35-36 (D.C. Cir. 1977), cert. denied
134 018829 (1977).

U Motor Vehicles Mfrs. Ass'n of Am. v, State Farm Mut. Auto Ins., 463 1.8, 29, 43 (1983).

 Time Warner Entertainment Co, LP v FCC 240 F3d 1126, 1133 (D.C. Cir. 2001), cerr.
dented, 122 5. Ct 644 (2001), quoting Turner Broadcasting System, Inc. v FCC, 512 U 8. 622,
666 (1994). See also Century Communications Corp v. FICC, 835 F.2d 292, 300-02 (D.C. Cir.
1987} (rejecting FCC's judgment where supported by “scant” evidence); Bechtel v FCC. 957



record belies the agency’s conclusion. fthe court] must undo its action.”” Similarly: “|Wle will
hot wphofd an agency’s action where it has faled 1o offer a reasoned explanation that is

_ . 21 1= “ - - .
supported by the record ™ Turther, “[A] regulation perfectly reasonable and approprate in the

lace of & grven problem may be highly capricious if that problem docs not exist.””*

C. Further Deployment Will Actually Be Enhanced hy Local Regulation.

"Ihe figures cited above, as well as ALOAP’s opening comments ai 9-26, demonstrate
that Tocal regulation has had no negative eftects on the deployment of or investment incable
modem services. Further, the industry has not pointed 1o any instance where deployment was in
tact detaved by local franchising requirements, local fees for use o f the rights-of-way, or local
rcgnlnlmn.‘){’ The indusiry’s few examples are entirely unpersuasive. For example, Charter and

\ I'& T coinplain that the City of Seattle has amended its “Cable Customer Hill of Rights" to

F 24873, 881 (D.C. Cir. 1992} (enunciating agency’s responsibility to present evidence and
reasoning supporting it substantive rules)

! Petroleum Communications, Inc.v £CC,22F3d | 164, 1172 {(D.C. Cir. 1994).

Y American Tel. & Tel Co. v. FCC, 974 ¥.2d 1351, 1354 (D.C. Cir. 1992). Other circuits agree.
See, ¢ g, Cmcinnati Bell Tel Co v FCC, 69 F.3d 752, 760 (6th Cir. 1995) (FCC must provide at
Icast some support for predictive conclusions); Northwest Pipeline Corp v I'ERC, 61 F.3d 1479,
1485-86 (10th Cir. 1995) (agency decision may be arbitrary and capricious if there is no rational
connection between the facts found and the choice madce); People of California v. FCC, 905 F.2d
1217, 1230 (9th Cir. 1990) (agency action is in violation of APA if agency explanation runs
counter to evidence), Consumers Union of Am., Inc v Consumer Prod Safety Comm’n, 491

[ 24 810. 812 (2nd Cir. 1974) (ngcncy must not ignore cvidence placed before it by interested
parties).

" lurner Broadcasting at 664, quoting flome Box Office at 36.

“* We note that although the industry commenters oppose any local opcn access requirement,

i hey do not appear to cite the decision of the City of Portland lo require opcn access in
connection with the AT&T-TCI merger as an example of the misuse of local regulatory
authonity. This is wise, because that case illustrates just the opposite: the City of Portland's
action brought opcn access 1o the fore and opened a national debale 0n an issue thal other levels
ol government had ignored. Since that time, the Commission itself has taken detailed steps to
prevent the monopolization ot the cable modem platform. Furthermore, the legal issue in that



address cable modem sCEVICE PTIvacy s> LR At e s e e
importent tacts For example:
= The City has been applying its cuslomer service provisions to cable modem service
since 19990 AT&Y has never expressed any significant objections to the provisions 1«
City stafl; and the City behieves they have been working wedl.
= Nol only does AT&T continue to provide cable modem scrvice in Seattle, ** but it has
exeellent penetration Out ol about 220,000 houscholds, there are about 150,000
cable subscribers, and 42,000 cable modem subscribers.
" The Cry did not adopt the new ENLVICY PrOVISIONS untlaterally; the amendments are
(he result of a vear of drafting and discussions with the cable operators serving the
City.
[ NE OTLITENICE TGS Lalims D s s o - =
meet performance speaifications advertised 1 ¢ movider; notify customers of planned
oulages, provide instruction on the use of ¢z -m service; and provide a pro rata credit fo
those customers who wish 1o disconnect their cable modem service. Charter describes this
ordinance as “onerens,” and believes the justiticai forsu  an ordinance 1s " labored at best.

: : 30, ‘
1o reality. the ordimance addresses a strongly-perceived need, and 15 a reasonable response 1o

case turned on the City s authorily o conncction with lelecommunications services - it did not
deal with the lranchising of cable modem service or cable modem (ranchise fees.

2 comments of Charter at 20-21; Comments of AT&T 42-43.

28 Charter does nol serve subseribers anywhere in the City.

30T RPN ,
Comments of Charter at 21

5 . . -~ .
¢ Geautle. WAL Ordinance 120775, was enacted because “the City has determined that

amendments arc in order to make the Cable Customer Bill of Rights more responsive to Seattle
citizens ” See preamble to Ordinance No. 120775, available at

10



sertons problem. No responsible citizen could consider the issues identihied above as
unreasonable concerns.  The more important question 1s why customer service i the City was so
poor that the Scattle City Conncil felt the need to act. By forcing operators 1o address these basic
voncerns, the erdinance will actually promote conswmer confidence inthe cable modem service,
and much hke the other examples compiled in our initial comments,” will ultimatcly help
advance deployment.

As noted 1n our imtial comments,”” even the Commission has recognized that local
requirements can speed deployment.  In fact, there is reason lo be concerned that absent local
requirements, the cable mdustry wili attempl to redline service areas.”” For example, Broward
County, Ilonda, has noticed that the upgrades to s1s system necessary to provide cable modem
service are being performed i more afthuent areas first. A map that illustrates this trend s
attached hereto as :xhibit B, Broward County has since brought this to the attention of its
lranchisee, which has agreed to complete the upgrade for the entire unincorporated areas o fthe
system by March 2004, Inis could not have happened iflocal authorties had been pre-empted.
l.ocal governments have a strong, interest in rapid, fair and full deployment of cable modem
services throughoui their franchise areas. Far from hampering deployment and investment, as
the Broward example illustrates, local governments actually seek to ensure that cable operators

. . - . il
extend their cable modem services lo reach all communities and demographic groups.

hutp://clerk ci seattle. wa.us ~public/CBOR Lhim. 'The City Council adopted the privacy
provisions in response to public concerns. after AT&T issued a privacy pohcy.

T Comments of A1LOAP at 14-16
" Comments of ALOAP a1 11-172
" Comments of A1OAP al 18

34 = “a =) L H :
Montgomery County Cable Code § 8A-15: “(a) A franchise must have a uniform rate
structure for its services throughout the franchise area. A franchise must not deny, delay, or

11



Preserving local authonty 1s thus fully in accord with the goals ol the
Felecommuumications Act. Section 706 mandates that the Comnmssion shall “encourage the
deployment on a reasonabic and timety basis of advanced telecommuntcalions capability to all
Americams. .. 7 Hefore the Declaratory Ruling was 1ssued, focal governments were assisling the
Commission with this mandate, by negotialing provisions m franchisc agreements that required
operators (o extend cable modem services throughout their respeclive franchise areas.

Interfering with focal authority will only free cable operators (o Balkanize their sch’icp areas --

exactly the opposite of what Congress and the Commission intend.

1. Changes in the Cable Industry's Concentration Cannot Justify Limiting
[ ocal Authority.

AOL Time Warner clanms that consohidation within the industry 1sm and of 1tscit
sulficient to justify new limits on local authority. It secems that now that the mdustry has evolved
lrom “mom and pop" operations into “technology sophisticated MSOs that utilize mulit-state
marketing strategies,” local regulation 1s presentang the industry wath new issnes.”” ALOAP
does not dispute that i some mstances local regulation might affect how a cable operator would
market 1ls services. But it docs not follow that this would create o great burden on deployment

ard mvestment. especrally considening that AOL Time Waincr already engages in local

olherwise burden service or discnminate against subscribers or users on the basis of age, race,
religion, eolor, sex, sexual omientabion, handicap, national onigin, or marntal status, except for
discounts for the ebderly and handicapped.

(b) A franchise must not deny cable service to any potential subscriber because of the
income ol the residents of the area in which the subscriber resides;,

Prince George’s County ranchise Agreement with Jones Intercable § 5(c)(15) (“The franchisce
shall make cable modem mtemnct access available to all subscnbers within two years afier
renewal.”™); see also ALOAP’s Imtial Comments at 15; discussing Ventura, CA, Franchise

§ 16.3. Arhington VA Centificate of Public Convenience and Necessity, § 5.9(c).

" Comments of AOI Time Warner at 11,



marketing for 1ts cable services. Furthermore, it would seem that the alleged new burdens
resulting from the success and growth of the industry would apply cqually well 1o cable services
as to cable modem services - yet the Commssion respects the traditional role of Tocal
franchisig for cable services.

This argument aimounts o a clamm that the ndustry s now so big that it cannot be
responsive o local needs and interests. THirue, under Section 626 of the Cable Act, this justifies
densal of renewal mevery commumty in the United Stites. Argunents that the cable industry
NMSOYs are now so big that they must be reheved ol local regultation are nonsensical: which is

alse perhaps why the industry’™s claims are unsupported by facts

/ Many National tndusiries Are Subject 1o Local Regulations.

Other national busin sses - retailers. Tast food franchises, gas stations, convenience
<tores, and mnumerable others - operate busimess locations in multiple jurisdictions throughout
the country and stll manage to comply with multiple and different local code requirements.
National companies o fall kinds that enter into agreements with |ocal governments must conform
to a whole range of different local regulations, including local procurement codes. local building
codes and local nght-of-way management codes. to name only a few.*® s there really something
special that makes the cable industry less capable of dealing with these 1ssues? In fact, the
mdustry is still locally-focused, with networks centered around local headends, and

programming shaped by particular local must-carry requirements that do not disappear as the

" Solid Waste Agency of Northern Cook County v U.S. Army Corps of Engineers, 531 U.S. 159,
{74 (2001) (Refusing to allow respondents toexercise federal jurisdiction over local land as it
would "result ina sigmficant impingement ot ihe States' traditional and primary power over land
and waer use.™); Hess v Port Authority Trans-1Hudson Corporation, 513 U.S. 30, 44 (1994)
IR Jegulation of Lind use [is} a funcuon traditionally performed by local governments™).
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MSOTs become larger. Indeed, federal law demands this local focus. Must-carry rules require
carniage of ditferent programs market-lo-markel, as do local PEG access rcquiremenls.}7
similarly, o provider of access to the Internet, especially a provider with substantial
market share. 1s nol a special case. 70% ot the country has access to highspeed Internet services
loday. There 1s nothing pecular about cable modem service that requires a diflerent result.
Locat tranchising 1s no more onerous than any of the other local requirements cited above. The
growth of the cable mdustry 1s nol a reason 1o exempi cable modem service from loca!
reeulation. 1F L-mylhing, larpe industries are morc hkely to require regulation as their rﬁarkel
power i relation to individual consomers grows. In addinon, the indusiry cannot have 1t both
ways: historically, the need to shelter the young cable industry was used as a reason for
protecting it [rom n:g,ul;llion.'EH But since deployment has procecded apace and the providers of
cable modem service arc for the most part large, successiul companies, this argument no Jonger

works. Size and success are not a justufication for preempiton of lecal authority of any kind

2. Legislative Action in 1996 Proves (therwise.

Congress understood the idustry was concentraling in 1996, and nonetheless maintained
local responsibihity for franchising cable sysiems  Rather than exempt large companies from

regulation. Congress generally (a) crealed exemptions for smatler compames; and (b) prohibited

YSee 47 US.C 8§ 534(a). 535(a), and 531(c).

# See, .y, HR. Rep. No 98-934 al 19 (1984), reprinfed in 1984 U.S.C.A.A N. 4655, 4656
(*"I'he Bill establishes franchise procedures and standards to encourage the growth and
development of cable systems, and assure that cable systems are responsive to the needs and
imterests of the local communitics they service.”); I at 20, reprinted in 1984 11.5.C.A AN, at
4657, ("By estabhishing a national framework and Federal standards for cable franchising, T1L.R.
HO5 provides the cable industry with the stability and certainty thal are essential 10 1ts growth
and development. In adopting this legislation, the Commuttee has endeavored to create an
covironment in which cable will flourish, providing all Americans with access 10 a technology
that will become an increasingly important part ol our national conumunications network.™).



R . k) Y . .
concentration above cerlam levels.” In other words, Congress did not think the problem was
local repulation - it thoupht the problem was excessive ndustry concentration. Hence, the
Conumission cannot possibly use industry concentration as a ground for justilying preemption of

focal and state Tinws,

F. The Fundamental Problem Remains Lack of Pemand, Not Lack of
Deployment.

If there 1s a problem, it is not deployment. We respectlfully suggest that the NPRM
misses the point, because there 15 ample evidence that the real problem s fack of demand. See
ALOAP Comments a1 20-21. Whether the problem is tack of interest in the avinlable
applications, high rates, or comething clse 1s a mateer for debate and further investigation. But
those are not reasons for preemption.

Indeed, it the Comimission were o preempt tocal authonty, it would create the risk that
deployment would be further delaved, because loead elforts to address conswmer protection and
privacy ssues are useful measures for giving custemers the conlidence that service quahty is
being maintained and that they have recourse if they are dissatisfied. Consurners know full well
that they have httle or no choice in the realm of broadband providers, and this influences their
decisions over whether 1o subscribe.

In any event, the problem is demand, not deployment.

" See Pub 1 No. 104-104 §§ 301(c) (amending 47 U.S.C. § 543), 652 (adding 47 U.S.C
§ 572)



