
A. The lncliistry Funtl:imcnt:iIly Misstates the Natiire, Scope and Source o f  
Local Authorily Under Title V1. 

Across the boaitl. Ihc indwJry urges lhat  Title VI docs not permit local regulation of  

cable iiiodcin service bcc;i i ix c:ihIc m o h i i  sein,icc IS 1101 ;I cable scrvice. Furlhennore, lhcsc 

AOL 'I iinc W;imer ill 28-29; ('ommeiils ol"CTA at 46; Coinmenls of Comcnsl Corporation ii n 

21 27-28; Cornmeills of Cnhlevision ;I( 17- 18; Commenls ofA~l -&T at  38, 40. 

Comments of Cox Coninitinir;ilions at 3X-39; C'ommenls 0 1  AOL Time Warner a1 27-28. 

Comments of Cox Comniirnicnliuns nl  4 I .  Coninicnts of Coincast Corporation at  29-10; 
('onunenls of Charler at 26-27 

'I' Cornrriciits of C'ox C:orn~~i~inic~ilIor~s a1 53-55;  Comments of Charier a1 23-24; Commenls o j  
A I&'I ZII 43-46. 

1 I 

I,! 

J.1 (~'oniineiils of A'I'M~T ;II 35-4 I 
I i  C'omnlciils ot  C'iible\isioii a t  I 7  
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coininenters ask the C:oniniissi~on to prccinpt any aulhority l ~ c a l  governinen~s [nay haw 

<irp,i i i i ici i t \ ~ T C  i i i isgii i t letl aiicl iiicorrcct 

I l i e ~ c  

0trllir.i v K C ' ,  I OS K 3 d  34 I (5111 C'ir. 1909). I n  Ihat case, lhe Ciiy challcngctl the C'o~inmissiorl's 

Ilccision lo  preeinpl !he ;h i l i ly  of  local franchising nirlhorilies lo require OVS providers to oht;iin 

:I hnchise.  'The court found Ilia1 preeniplion of local franchising reqiiircmrnls was in conflict 

w i lh  thc Act 's  preservation ofslate ant1 local aiilhorily i n  4 601(c)(l) and wi lh the principle lhal 

:my C'ongrcssioi1;il tlircctivc to prccmpl mi is l  be found in a "clear stnlemenl." 

cigrcc wi lh the Cornmission's asscrliori 11i:it l o c d  franchising aulhority stems from Title VI .  

(~'iling case l a w  and Ihe lcgislativc hislory ol'thc 1984 Cable Act, the courl found that "[llhese 

soiirccs wggcst tha l  franchising authority docs not tlcpentl on or grow out oJ-$ 621. While 5 621 

m;iy have expressly recognized the power of Iociililies to impose franchise requirements, i t  did 

1 1 0 1  trem/e lhar power, and elimination of t ;  (121 lo r  OVS operators docs no1 c l i in ina le  local 

Iranchisiiig authority.""R 1 l ie court a l so  rcjccted thc Coinmission's argiirnent, similar lo claims 

rnntle in !his N P R M ,  that lhe 1906 Acl's tlcrcgiihtory mandate allowed for such prccmption: 

17 The court did not 

The C:omiiission maintains thal i T  9: 653(c)( I)(C) does no1 preempl local 
lranchising authorily altogelher, but inslead simply direcls Iha t  local 

'" ('omrnents ol'Cox C:omniunicniions a t  48; C~ornmenls of Cablevision ai 17; Comments of 
KT'i'i 1 nl 15-4 I. 
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( i / , , f i q u . \ / i i  v. Eorlc, 18 U S .  510, 595 (1830). 

N o  Icss a n  arithorily ih;in tlic Supreme Coiirl has sl;iled lhal “[he cable meilirim may 

clepend lor i ls  very cxislt. i ice iipon cxpress permission from local government aulhorities,” 

l i ~ m z r  Ilroodrci.\//ng Sy.s/f,m Y.  /,’( ‘C-’, 8 I2 I1.S. 622,  628 ( 1  094) and “[I Jhe Cable Act lelt 

Iraiichising IO  slate vr local nulhorilies . , . ~ ’ ’  City o f N e r u  York v FC’C, 486 I I ~ S  57, 61 (10x8). 

krancliising authority docs no1 slem Jrom Tit le VI ,  ns [ h e  courts have recognized. 

Fiirlhermore, abseil1 a clear (’ongressional directive, the Commission has no aiilhorily to preempt 

the abil i ly of Ioc;il povcrnmcnl~ 10 reqiiire lianchiscs for cable invdem servicc any more than i t  

(lid lor OVS Accordingly, llic i i i d i i s l r y ’ s  f i inclamental premise has no fountlalion in the law. 

_I ‘ I ‘ i i c d  I . c ~ , q i . t l o / i v e  I/is/ory ( / / h e  Ciihle Ar.1 Recognizes /he Lx/cnr o/ Lord 
,A u/hori/y. 

As we discussed 111 v u r  opening comments, the legislative history makes il very clear lhal 

50 ~ l i c  (‘able Acl is tlcsigncd 1 0  g i v e  local governments broad authority over cable systerns.~ One 

of  Ihe purposes o i l h e  1984 C’ablt Act was Io establish standards “which clarify Ihe nrilhority of 

Federal. s ~ a i c  mtl loc;il goverrirnen~s l o  Icgulaie cable Ihrough the franchise process.” H.R. Rep. 

19 



L O  



( 'ox  n1;IIIc 110 \ I I C I l  slntel l lenl .  

Ilic (1tivt;ilioii t r om NAl 'OA' s  reply comnicnls on which Cox rel ics i s  taken out o f  

coii lcst .  'l.hc scrilcnce is  part o l a n  ;~ rgurne i i~  ;isscrling llinl cable modern service should b e  

rcg;irtlctl i is ;I cable service in ordcr to i i i a i i i t ; i i i i  botli thz t lua l  regulatory struclure devised by 

Congress, ;in(l ;in effcctivc siructurc overal l .  11 i s  a s~atei i ient about how Congress intended 

cable services and c;iblc inodein sL,rvices 10 be rcgulnled, not a statenlent about Ihc scope or 

w u r c c  ol'locnl ;iiithonty. Indeed, l l ic  heading 01 I h a l  sect ion of the comments reads: "Cable 

rnoclcin service iiiiis~ be cl;lssilicil ;is ;I cable service IO preserve the regi i latory sc,herne devised 

by ( '<ingress. 

52 

.. 

('ommcnts o f  Cox Comrnunic;irionr at 4 I 

l h c  relevant text i s  reproiluccd Iicrc: 

' I 1  

5 2  

Ihc classification at cnblc modem service as n cable serv ice  is not only n e c c s s x y  
lo prcscrve IIie Cominissiori's own l ' i l le V1 auihority over the cable industry, but 
: i l s o  the i~iilhority o l  Ioc;il goveriirrlrntc~ 



ticscribes t l ic herrefils of  1re;iIinE c:lble rnii(1ciii scrv icc ;IS falling within the scope of Ti t le  V I .  11 

s.iys nothing iiboiil litlc V I  bcing \he source of loci11 authority 

II (~‘oY believes that the t lecisioi is i n  I l l i s  docket should  be based on previous lilings, Ihcn 

iirgc tlic (‘orninission IO hcctl C’ou’s m b r r  prior slalciiicnts i n  rcsponse to the Cable hlotlcm 

NOI. I he first p ~ g c  ol ’c ‘ox’s jni1i;il liling ill that p roced ing  s la ted (hill “[h]igh speed Inlcmct 

: I C C C S ~  services provitletl by c;ible systems nieel llie si:iliilory tletinitIon o f  both ‘cable service’ 

:iiid ‘iii1oririation scrvicc’ sct forth in the C‘oininunic;itions  act.'.'^' 

I{. Other Provisions (’itetl by the Intlnstry Aclually Preserve I m c a l  Aulhority. 

I Sct /ion 601 o / / h c  I Y M  .dc/ I’r-ohibits Implii~.d Prec,mption 

A s  iio1ciI above in Il ie ilisc~ission u (  thc C//y  o/Thrllu.r cdse, tlrc 1996 A c t  prohibils 

precinption by implication. Scclion 001 stales that the statule “shall no1 bc conslrued to nlodify, 

supersctlc or  jinpiiir any frtlcral, slate o r  local I;IW ~ n i l e s s  expressly 50 Iprovitled.” Iinplied 

precinplion is, i n  other words, prohihitctl. Cunsequen~ly. ;my argiiinenrs for prcemplion based on 

clr;riigcs in;itle by the I906 Act m i i s l  poiiil to express I x i g ~ ~ ; ~ g e .  Fwthcr, :IS !he Supreinc Court 

l i i i i~ i t l  in ( ; regmy i s  i lshcro/i, S O 1  I 1  S. 452, 461 ( I V O I ) ,  ii1tnlsions o n  kd i t i ona l  stale authority 

C’olnmcnis of Cox (‘omilitirucations in Ihe C‘;ible hloclrin N O ] .  I n  addition, Cox stales at 5 0  of 5 1  

11s ir i i l ial lilrrlg i l l  this p r o c e d i n g  tha t  “1,FAs admit~ctl ,  in tlicir NO1 comi~ients, that n 
tlcteminaiion [hilt cable modem service is no1 a cable service \vould mean that they 
iissess rr;wchise fees on cable niotlem gross rcveniics.” Again, Cox’s use of  lhis slafemenl is 
misleading Tbe Comments o f N L C  in the cable modem NO1 disctlss the ilnplications of the 
I ’or// i ind tlccision’s telecommunic;itionr c lass i f i ca t i on  if :ipplied nniionwjtle. I~lie scciion 
discusses the putential loss that local governments could filce, 31id does no1 p~irport to he n 
~ 1 1 ~ ~ 1 i s s i o 1 1  of local ~iutl iori~y over an infonnalioii s e n i c c  cl;issihcaiion. iT(,(~ Cnmmcnls n t  
N,i(ioii:il 1 c.;ip,~ic 01 Cities 1’1 iil , i n  \he (’;ihlc M o d e m  NO1 
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(I) A I ) V A N C C I )  I r.'l I.'COMMI INI(:ATIONS CAPABILIWY- I he term ';idvanced 
lrlecortiniiinicolioris cal)dbi l i lv '  15 dcfiiicil, b'ilhoul regard lo any trilnsiiiission media or Icchnology, 3s 

I i i g h p e e d ,  iw i l c l i ed ,  hroxllvi id IcIcciiniiiiiiiiiLiitioiis c:ipabilily !ha1 enables users 10 originiitc and receive 
Iiigh-qiiality voice, data, gr;iphic\, ;ind video tclccuininiinicOlions iisitig any technology 

( 2 )  L-L.CMCN'IAKY A N [ )  SEC0NL)AKY SCIIOOLS- I ~ h c  term 'eleincnlary and secondary 
\chorrlc' iiienns elernen1;iry .inJ wconddry 5chools. as dcfined in paragraphs (14) and (25). respeclivcly, or  
(m ion  I - l l t l l  o1Ihc F,lciiteiii:iry ;iid Secunhry Educ;ilion Act 0 1  1Y65 (20 11 S C 8801) 

C'oiisistcnt wit11 the C'ot~trnission's lindings i i i  11ie 706 rcpor l s  discussed in oiir inilial filing, lhe ' 6  

Cnn im iss ion  has I;iiled IC) hiid thnl Ioci i l  govenuncnts conslitule market entry barr iers under 
Section 257. 111 11ie Commission's l i rs t  rcport, In /he Mo//er ojSec/ion 257 Proceeding / ( I  

lden/dy and C'liniinci/e Mnrkc/ l:n/r,v Rnr.rier.r/or Smnll Biisinesses, Kepnrl, 12 FCC Rcd. 16802 
( I  997), the Coniniissinn does iiot i i icnlion advanced scrvices. In the second reporl, In /he hhi /er  
i ~ f  Sec~lion 2.5 7 Kel~iirl  /o ( ~ ' I I I I ~ I ~ ~ ~ . Y ~  / ( h n f r ~ i n g  Mirkr./ Enlty b'nrrirr.P/or ~~nlerpivnc'urs nnd 
0lhc.r S m d l  l~r~,~ine,s,se,s,  Ileport, I 5  I:C(' Flctl. 15376, 15442-43 at  7 173-76 (200Oj, Ihe 
( ' o m i s s i o n  relcrcnces the 70G I tcpor t  ;iiid stiites tha t  "aggregate data suggested that broadband 
\-vas being deployed in ii re;ison:ible ;ind timely fashion." Again, Ihe Commission fails In find (ha 
Iuc;iI governments ;ire barricrs IO  I i iarket c n l r y  

Sect ion 230, 37 (Ll S.C'. 4 2 3 0 .  staics, 111 11111: ( 1  

SEC. 230. 147 I1.S.C. 2301 PROTEC'rlON FOR P R I V A I - E  RLOC-KING AND SCREENING OF 
()FFENS I V F R1 I\ T F R I ,I L. 

t IN1) lNK i  - ~ l ' l i c  ( ' o l l ~ r c 5 s  l i i i t l \  I l ic l i i l lowiig 
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.inlrii tit;i~ion services" i t r i d  "cahlc scrviccs." 251 IS wholly irrelcvanl. Furiherrnore, Section 

0I)I by i l s  ict'ms prohibits expansion of  Sec l ion 253 preemption io benefit enlilies io iheexicnt 
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Tt t l c  Ill tlic Ia t tz r~  T i i l e  I does not confer broad powcrs, hecmse Congress ntloptcd aspccific, 

i l e ta i le t l  regulatory scheinc for each lechnology in the rcspective t i l lc .  

Scction I, 47  I1 S.C .  $ I 5  I, t l ex r i hcs   lie ptirpvsc o f  the Acl; i t  i s  not ;I plenary grant of 

po~\c ' i  Oll icrwisc, iniosI 01 Ihc res1 o f  Ihe A c t  wuuld bc unnecessary. Similarly, Section 2 ,47  

I I S ( '  $ I S L .  describes Ilie mat lcr  antl  persons ovcr  wh i ch  the C.'oiiiniis.sion lins j i i r isd ic i ion ~ but 

;tg;iin it docs ti01 grant plen:iry power or even speci l ic power  lo do ; inything. What the 

( ' o i i i n i i ss ion  can stid cannol do i s  laid out clsewhere In the Act, pr imar i l y  in Tillcs 11, 111, and VI. 

Wlict i  (~'o~igress crinclcd l ' i l l c  V I ,  il ;imendcd Secl ion 2 10 refer to cable service at id cable 

opcr:i l ion\ Ye1 Congress has never adoplrd n seper;ite t i t le lo (leal wilh infonr in l ion services, 

i i t v  t ~ i s  it ; i i i icndcd Sccl ion 2 I O  1~cli.r 10 i i i tor ir taI ion scrvices i ~ n d  i nkm i i n t i on  service providers. 

I .ogic wuiilil dictate either that Congress bcl ieved that inform;ilinri serviccs antl Iheir providers 

kill \v i I I i i i i  at1 cxiqlir ig c; i~cgory ~ siich ;IS c;ihle service ~- o r  lhnt  i t  did not in lend I'or the 

(~'onini i>sioi i  to comprehensively regulate .such services. 
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(Ilcgulnlioiis ot'c;llriers ofkr ing p;iy-pcr-c;rll services); 230 (I'rolcclion for private blocking and 

scrccning o l ' o l k n s i v e  imllcrial): ?j I (Iiiltrcc,nnectiiins): 2 5 4  (Ilniversal  service): 256  

(C'oordinaticiii for  iiiIcrtoiiinccIi\,t1~): E57 (hlnrkct entry barriers proceeding), 2 5 0  ( Infruskucture 
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,h:iriiig); ?7? ( S ~ ~ l x i r a i c  i i l l i I i ; i tc .~;  SaIkgii;~rcls): 274 (Electronic publishing by Hell upcr;rling 

col3ics); ;O') (!\pplic:ition lo r  Iiccrisc). 53.1 (C'nrriagc o f  local  co1nmcrci;rl tc lcvision signals); ;)riL1 

j.14 (Kcgul;rlioii 0 1  service!,, 1;iciliIies ;iiid equipineni). When one examines ihcse provisions 

cnrcl i i l ly.  N o t  I)IIC pruvision Ill this list gr;ilils Ihe Conimiss ion exienhive authori ty over 

i r i to r im l ion  scrviccs. I Iic provisions i l lusirate bolh the anci l lary nailire of inlhrniation sewices 

in the overal l  schcnie of II ic ( 'oni ini inical ioi i~ 11~1, ml the ancillary liaiure ot'Ihe Coniinission's 

iiuthority. I hey ;Ire no1 grants of exclusive authorily. 

I'he i r i t lus~ry inight Ii:ivc n point i f  Congress had said [hat the CorninissIon has-a role ill 

rcgul;i l ing i i i I O r ~ i ~ ; ~ l i t ~ i i  scrb iccs  oiilsicie ol'lhe exercise ol.jls exist ing authori ty over cable and 

1clecoiniiiiiriic;iI ioiis providers ~ but C:ongress did not. The 19'16 Congress did no1 allcr Ihe basic 

~iir isdict ion; i l  roles xs ig i i c t l  Ictlcr;il, SI;IIC ;incl local govemmenls in  any way lhat i s  relevant 

hcre~" tFurIhermorc, bccaiise ('ongress d i d  no1 in le i id  liir the Conmission lo exercise 

i i i r ist l ic l ion over intorin;it i tm scrviccs outside of [he exis l ing Ihree-par1 regulaiory slrucliire ( l - i t le  

11,  'I'itlc 111 anti 'I'II~c VI),  there was n o  need to alter that s~nicture. 

So the question becomes whether Title 1 grants the ComniissIon the  power  to preernpl 

loc;il iiulhority over any service ~ not jus1 an  infornial ion service, but any  service - because [here 

IS iiu basis for saying lhnl ini6ni i ; i l ion services I i w e  special slaliis in, by, or with respect lo Tiile 

I~ The coiids have answered lhis ques1iuii. ' I h e  Commission only has ancillary jur is t l ic l ion 

d c r  ' l i t l c  I. and (ha1 aulliorily IS !,cvcicly lirniled. as we discrissed in our opening commenls. 

See AI~.OAP C'oinmenls 31 32-37. 

I n  sununnry, the enlire /\CI i s  ;in ;dIeiiipt to halance the different federal, slate and local 

intrrests. C'oiigress expressly preserved sI;rle a i d  local  aulhority in pans ofihe co~nrnui~icalions 



when !he A c i  c\ lahl ishes such ii d e l n i l d  ant1 defined sclicnie with rcspecl  IO o l h c r  ~IIISSCS of  

scrvice 'Ihcrc is at  mosl  ;I l i n i i l c t l  graiil for limited piirposes: 10 Ihe cx len i  i iccdctl 10  ;i(kJrcss rhe 

sprc i  t ic issiics i t le i i l i l icc l  by Congress in l l ie prov is ions l i s ted  above To reach beyond lhose 

c v p l i c i l  powers, Ihe C o m m i s s i o n  iriiist tlerrionstrale Ihal l l ic i ise ot i l s  ; inci l lary powers wider 

l ' i l l c  I i s  warranled, ;ind that nulhori ly is l im i ic t l  to  thzii wh ich  is "reasonably ancil lary 10 !he 

ctlcc~ive pcrfivin;incc of lhc ('orninission-s v:irioirs respoiisi b i l i t ies."65 Wilhoui a strong 

showing rh;il local Iriinchising inipctles lhc ( 'ommission's responsibil i t ies untlcr  ;in exp l i c i l  

provision or the Acl  oii lsit le ol l - i lk  I, l l i e  Commission cnnnot exercise nnc i l l n ry  jur is i l i c l ion lo 

preempt loc;il author i ty .  
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issi ic h c :  Ihe right oI's1;iIc ; in11 IOC:II g o ~ c r ~ i i n e ~ ~ l s  IO  control t l ieir own properly; the right 0 1  

i t i i i c  ; i i d  Iociil govc r i i i n r i i ~s  1 0  t:h:irge l i ir  I l ic i ise ol~111;11 property; a i id  l l ic  I - rg i i la l ion o l t h c  

intcrit; itc scr>icc. l ' r ad i t i o r i ~ l  iiitcr5t;itc coiiiinerce Iwxrnmptiuri pr inciples are generally on ly  

rcIrv; i i i t  ! v i l l i  rcspccI I O  thc I;ISI, inoc l l i e  l i r s t  two. i\ pcrson  cngagcd in interstale coninierce tl(,es 

iiot I i i ivs ~ l i c  rtglil to LISC or  occupy ll ic properly o lo lhcrs ,  i i i i i c l i  less 110 so without  p l y i n g  n fce. 

SCP / \I , t) , \P~s in i t ia l  coiniiients : I I  50-1 I ~ ;\s inotetl b y  wine industry parties in their discussion 

0 1  Iranchisc Ices, local govcnimcnts liwc c l i i \ l i o r i t y  o w r  l l ie i r  local rights-of-way. 

c l a s s i f y i i i ~  cah le  n iodci i i  scrvicc i n  Ihc coiirsc 0 1  exercising the Coiniiiission'sjiirisd~ction over  

I i i ~ c r s ~ i i ~ c  co~ i i i i i e r ce  is not su l l ic icnt  10 prcc i i ip l  Ioc;il proper ly  rights. Consrqucnlly, even if the 

iiitlristry's interpret;itioii ol'the scope 01'1 itlc I aiit l iority were correct, i t  woiild be Inelevant, at 

leas1 w i t h  r t q e c t  I O  local  ; i i i lhority to co l lec l  lrarichisc r 

Oh Mere ly  

'The authority to preempt regulat ion 

is  no1 l t ie  ; i i i thor i ty 10  13ke propr r l y .  

/ \ t i t !  even ;IS 10 interst:itc coniri icrcs. Ihc scopc o t  Cornmission preemption i s  limitetf. 

-I he indi is lry 's re;idiiig of (btnpu/rr I /  i s  not nppl icahle here. I k t  or all ,  as discussed above, 

ilnder ( ; / ' E L S c n ~ r ~ ~  C'orp~ v /.'c'( ', 479 l.'..?d 724, Ihc Cornmission does not have plenary authori ty 

w e r  i i ~ i ~ i r n i a \ ~ o i i  scrviccs. 1-iirlliennorc, iii (~'otnpii/cr irnd Communications / nhs / t y  Ass 'n v. 

/+'( '. 6 0 3  1.' ?ti 108 (TI) C ' .  C'ir. Ir)82), the coiirl lound tl>nt prccmpt ion was permissible because 

" W I I C I I  sta1c r rgol ; i~ ion of  i i i l r a l a t c  eq i i i pn ie i i ~  o r  t i x i l i l i es  would inlcrfere wilh achievement of 3 

1tdcr;i l  regulatory go;lll [he Coinmission's , jurisdiction i s  paraiiiounl and cn i i j l i c l ing  stale 

~cgiilntiuns intist necessarily yield to the tcdernl rcgl l latory x c h c ~ n c . " ~ ~  In Ihc current proceeding, 

d i s c u s 4  above, there is  iio indicat ion tha t  n loc;ll franchising r c q ~ ~ i r e m e i i t  conf l icts with the 
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hoivcvcr, ptccii iptioti is  inapproprinle ~ indeed, impcrrnissihle ~ for two reasons. V ~ I .  there i s  

iio i i r i~ lcr lq i i ig  i iecessity. [Is d t ~ c ~ i s s e d  above, local authority has not and  i s  not interfer ing w i l h  

hroadb;intl iIt.ployirienl. A i d  second, the Coinmiss ion has no duties i indcr the Acl  with respect 

to Ii i I '~iri i i ; i l ioi i scrLiccs ih;il risc anywhere 10 the level ( i f  ils dul ics lo iissiirc rc;lson;ible charges 

Ii)r cx r i agc  itntler .rille 11. W i ~ h o o l  Ihosc Iwo eleineiils, the Commission has noj i is l i t icat ion or 

a i l l i o r i t y  IO piwtnpt  

( ' .  

Sonic cciirinicitIcis c la i i i i  thal l oca l  rcgi i lot ion shoiiltl be preenipled iincler Ihc tlorrnanl 

First, ihc 

Other Intluslry C'1:iims Do Not Juslify Preemption. 

09 ( 'oi i irnercc ( ' lai isc. llie Firs1 Ainciitlnienl, antl other potenlial soi~rces o lnu thor i l y .  

tloriiinnt (~'oinrtierce Clause cloes no! ;ipply where Congress has c lear ly  spoken on lhe issue 

C'ongrcss's exercise of its C'otnnicrce C'laiise powers in the fields of tcleconimunicntions and 

c;tblc t e l c v ~ s i ~ i i i  i s  1to1 ' idoriiianl." For example, Ti t le  V I  is a detailed exercise o f  the coniincrce 

power. antl iii Seciion (101 of  ihc ('able Acl  Congress expressly al localct l  aul l ior i ly over cable 

scrviccs ,iinoiig ftxleral, siiitc ;lid local niilhoril ies~ In  doing so, Congress elimiii;itetl a n y  

possihil i ly otappc;il IO the dorm;iiit Commerce Clause: 

U'l ici i Congress h;is stn ick the baliince i t  deems appropriate, ihr w i l d s  are 
tio longer nercletl to prevtnt  Slates frorn burtlcning commerce, a i d  il 
rn;rllers no[ that Ihe courts \ vo~ i I d  i n v d i d a ~ e  the slale tax or rcgiilalion 

Coniinents 0 1  /\OL 'T in ie Warner at 29-39: C'ommcnis o f  h i m i i n  Cable Tcleconrni Ass 'n .  e/ 60 

ol i t 1  2 0 - 2 :  ('orrimenis ofAT&' I '  ;it 3 0  
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('oiigrcss m a y  ~ ' Y L T C I S ~  11s (:oiriiiicrce ('lause powcrs, iis i t  has herc, lo c;irve OIII ;I role for state 

;Ind local g o ~ c r n n i c ~ i I .  "When ('nngress so chooses, stale xl ions  which il phinly authorizes are 

inviilncr;ihle In ~ o ~ i s ~ ~ ~ i i t I o n ; i l  ;itI;ick ~ i n d c r  Ihc (~'oir i i i icrcc C'l;iose. ~ . ..' iVur/hensr nirncorp v. 

N O O ~  o / ~ ; o w r . t ~ o ~ \  04 Fc,d Rc~c ,rvc  LSy.\ , '172 I I S .  159, I74 ( 1  985)."' 

Wilh rcspcci Io llie Firs1 Aineiitlincn~. I l ic SOIIIC iniluslry comnicntors ;irgiie lhnt ( h e  First 

Amcntlniciit prcvcnls Ioc.iI govcmmcrils lroin prohihiling opernrors from providing any 

scrvicc. 

least iii\oIve  tie operator's spccch, ;iiid a fr;iiichisc or fee requirement does nnt  prohibit speech. 

Frnnchisc rcqiiirernents \ ~ l i i c h  dr l ine; i te the relarioilship heLween the operator and Ihe local 

g~~v i - rn i i i cn~ ,  arc iiccc 

puhlic property i i i  11ic ct)iirsc of opcriiting i ls Imsiness. ltl 

71 Ihat niisslatcs lhc ciirrenl Inw.  I n  [ l ie  lirst place, it government prohibi~ion must at 

try hccaux the operator h:is rcques~ed the spccial privilege ol'occupying 

l~'~iI~hcrniorc, [lie prcdicn~r: for a n y  Firs1 /\iiiendinent claim is a restriction oil prolccled 

speech ~ "lhc inquiry lor I'irsl hineiitlmeiit purposes is not concerned with econornjc impact." 



rcqii i i t: c;ihlc provi( lcrs I I I  carry or to iissociIile lhcrr isclves with any particular speech. And o 

cirblc ri iodcni s ~ ’ r v i c c  Ir;ii icliise rrquirci i ie i i t  does n o t  block speech: Ihe operator can s l i l l  set up n 

wch uite :ind p r m i t l c s  a11 ilic content i t  dcsircs 

Nor t loes  Ir; incIi isi i ig prcscnl :I coiitcnbh:iscil res l r ic l ion.  A content-based requirement i s  

I he T’iirncr c ; i ~ s  i icrely require Ilia1 .I ci)rirnilmity be able to p rov ide  sonie “empir ical  

support or at least wund rc;isoning” to siipporl a c l a i m  that  ;I regulation incidental ly affecting 

speech i s j i i s t i l i c t l  by ;I suhsl; inl ial g o ~ c r ~ ~ i n c n t  i i iteresl. 
J I  I.he empirical data need not r ise 10 the 



I) .  C'hims of Municip:il Ahuscs / \re l i i l l i c r  Ilnanpporlcil o r  Are I3aretl on Plain 
Error. 

Several  ( 1 1  t he  indust ry  c o m r n e n k r s  ci te oi ic o r  i no re  insinncrs of  what t h e y  consider to 

hc niitr: igeons ; icl ions vr burt lensoine r c q l i i r e n l c n t ~  ; ~ d o p l c ~ l  b y  local governn icn ls  as ev idence of  

11ic iicccl lor p r e ~ r n p t i o n . "  Ihe examples p r o v i d e d  .IIK all qu i te  re;isonable exercise of local 

; i i i lhonty 

1cgisI;il ioii or Iranchise req i i i rc i i i cn th  f r i vo lous ly .  1,ocal c lec lcd  o f l i c i a l s  ;ind the i r  st;ills respond 

IU IIIC t lm ia i i t l s  of (he pub l i c ;  they nrc also :iw;irc .lid rcspcclliil o f t h c  scope of l l ie i r  

I he i r i t lustry wotild l i k c  Ihe ('oniinissicrn I O  Ihrgel thnl Jocnl governments do not adopt 

(In 50 in iesponsc lo the exprcssccl nccds uf the piihlic 

( ' ommiss ion  fiirgel Ihal the c s l a b l i s h n e ~ ~ l  o t  rr;inchise r c q ~ ~ i r e n ~ e n I s  is i i l l i i na te l y  ii poli l ical 

process. A s  111 any other such process, c;ihlc opcmloi~s ; ~ n d  olher  cornpanics arc en t i l l e t l  lo ;1nd 

l ' i i idhernlorc.  Ihe indust ry  would have the 





rcvoc;iIioIi I" I his i ,q  hardly abusive, especially since the leiters reponded IO notices 

l ro i i i  ('liiirlcr s,iyiiig i t  \~oi i I t l  no longer p"y. In  addition, for  the reiisons sct lbrth in 

( v i r  opciiiiig comimenls ~~ :mi indectl in lhe leitcrs Ihenrselves ~ local government 

l i m e  !-trong :trgiitneiils th; i l  have yct to hc re.jccreil by iiny court to the cifcct t l~a t  thc 

I kclaraiorv Killing docs not affect the obligation to pay franchise fees 011 citblc 

inodcni scrvice 

x l i o r i  ; I  Ir:inchi\iiig authority might choose lo take lo cnrorce its rights: surely 

('linrlcr tlocs iiol ineiin t o  say that i t  should no1 be givcn notice of Ihc claims a local 

govcriimcnt might have again i t .  I:iirlhcnnure, termination orrighls tinder an 

;igrccinctil is ha rd ly  an estrenie or  inu usual meitstire for failure to pay ;agreed-npon 

coinpens;ition: every d:iy tenants ;ire evicted for failing to pay their rcii~." 

A T K r  I iilso cites the Seattle ordinance, hut iil leas1 AT&T serves the city. 

I i ic i t lc i i~nl ly ,  ;IS disciissctl hirlhcr at Point VI]. H. inf;o, ATRrl. objecls i o  the ordinmce 

only with rcspec,l to certain of its provisions dealing with privacy. 

AOL I inieWamer cites letters i t  has rcceived from two cornmunilies. the City of 

L:iredo. l'exas, and the Village of Kimberly, Wisconsin, which argiie thnl Ihe 

Ihe leners Charter coinplains of are the necessary lirsi step in any 

78 

~ 

Commcnls otCh;irter 31 20-2 I 

Commcnls ol'Chnrter ;il I X-20 

15 

7h 

" Charter also objects to certain liquidated damages or fine provisions, without identifying the 
cities involved. The Cominicsion cannot possibly evaluale the validity o f  this complaint without 
knowing the till1 background behind ihose reciiiiremenls. Since the communIlIcs are 1101 

itlcntified, Illis i s  impossible, and  [lie allegations must be ignored. l n  any  even!, illis i5 anoiher 
Inatonce of o n l y  ;I handful  oj'esaniples being wed  lo create 1 he impression of'an cI1on1Ious 
prohlcrn. 
7x  

~'c~lnlncllls of i\ I M I ill 4 2 - 4 3  
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aig i i ine i i ts  o i i t  clearly and hrcc fu l l y  

111. C'itI<LE hl0I)IiVl FIb\NC'IIISE PEES / \RE i\ RIAITEH FOR l ,OC; , \ l ,  
DIS( x E - r i (  )N. 

N o t  hiiiprisiiigly, I l i v  iiidiislry coiniricnlcrs agrcc \ v i l l i  Ilie NPlChl's lenlnlicc coiicIusioiI 

11i;it Titic V I  does not ;rlluw !he iinposition ofc; ihlc niodciii franchise fees.8" '[he int l i~stry 

cc~iinientcrs ;itlv;itice varioiis nrgriinciils. i i icluil i i ig l l in l  chic riioclem service docs not impose 

;my atltlilional burtlcn on Ihe riglits-of-~v;iy; Ihat Section 622 either l imits lees io  cable scrvice or 

bars Ices on nori-c:rhle s e n  iccs;" t l i i t t  fees produce rcvcniies ill cxccss ol'cosls,R' a t i d  th;il Ices o n  

c;ible i i i ~ d c i n  service are b;irrctl by Ihc Inlcrncl ' I IX trcci loin Act.83 None of tl iesc srgurtielits 

Ius m y  mcn l .  As scvt.r;il c o i r i i i ~ c n I c ~ s  ;1(111ii1. Tees ;ire coiiipens:ilion for the iisc of the righls-uf- 

\v;iy 

iises property shoultl pay L i r  i iwrkct v ~ i l i i e .  ( ' o i i sq i i ~ i i l l y .  absent a n  express legal bar, there is 

i io soiind argument against c&lc nioclem t"r;rrichisc tics ~- and no siich express bar exists. In fact, 

x 1 Economic priiiciplcs rcqiiirc tliiil I ( I  ;ivoiil di.;roriiuns i n  the rnnrkeipla 

~- 

iV 

80 

(loininents of ,401, 'Time Warner ; i t  28-20 

C'ommcnts of Anmna <'able 'I elccornm. clss'ii. t'/ i l l  a1 IO; Comments of Charter at 3 I ;  
C'ornrnenls (it NCTA ;it SO; C'oiruiiciilx 01' C ' c~ i i r c~ i s~  ;I{ 29; Comments of AOI, Tiinc Warner a t  32- 
~ 3 . ) ;  Comments of A ~ I K l '  ;it ?5-~3'). 1- 

C:ornrncnts of NC'i-A i i t  50, Ctmincntr  of AOL l ime  Wxner  ;)I 31-12; Cominenls of Conicnsl X I  

; i t  33; C:omrneiits of  Cox ('ornnirinicalions ; i t  48-40; ('ninnients of Charter at BO; Cornrricnts o f  
Cnhlc 'relecomin. Ass'n. i'l ( I /  i i t  10-1 7. 

('ommenis o f  Chiider ; i t  31 ; ~ ' o n i i i i c r i l s  o f  Ar i io i ia Cable Telecomrn. Ass'n. C I  'I/ ;it 18 X ?  

X i  



;\. Econoii i ic I ’ r inc ip lcs I ) cmant l  th:it (~‘nhlc Motlcm Scrvice I’rovitlcrs I’:iy Fair 
kliirkct V;rliir for thc Use  of the Kights-of-W:iy. 

; \ t tacl ieJ ; IS  t:xhihiI (’ IS llic r)eclirration and Crirr ic i i lurn Vitae of Ed WhitelaLv ({he 

“Wlri lcl; lw Keporl”) .  I)r WhiIcl;iw holds a 1’11 I). i n  Fconornics f rom MIT and i s  President o f  

f:(’ONot~tli\rcs(, 

~ ; i b I c  i i iodc i i i  scrvicc provider i \  ;ilrc;itly paying a fee b;isetl on i l s  revenues Croin provid ing cable 

wrv icc,  ccoi ioi i i ic pr inciples rc(Ii i irc t ha t  lhe provider piiy :IIJ additional .mouiil, lo rellecl Ihe 

;itltlilicin;tl v i t l i ic  10 l t ie  provider ol the ;rtltlilional I I ~ C  i l  i s  innking of t l ic r ights-of-way. Not 

charging ;i lee w c ~ i i l t l  t l i s lo r t  ecoi iornic incenl i  

t ~ \ ~ r c . r ~ i i s i i i n p ~ i o n  or othcr w;is~cl’ii l .id ineff ic ient r1sc.s of  the r ight -of -way.  

ccoi ioinics consillling lirni. I he Whi lc law Report explains ihat even if a 

a i id ,  f rom (he point of view of society, lead to 

Wiih  regard lo tltc littler poiirl it is i i i iporlrri i l  10 hear i n  m i n d  that sound economics 

conc l i idcs  the societ;il potl i t  (11  v iew should c,ottIroI. A cable operator n iay be tising the r ight -of-  

\bay very e l l i c ien i l y  Ironi i l s  own  perspeclive ~ i e , ; I I  low direct cos1 to the cable operator - but 

t l i i t l  IIW w r y  at ihe si i i i ic  l i m e  be w ; i~ l c f i i l  l ioni t l ic poin l  o l v i c w  o fo lhe rpo l cn t i a l  users, or the 

:.iiin tol:il o l a l l  tiscrs. For ex;implc, ;is Ihe Whilcl;iw Report noles, m y  use by  a service provider 

imposes coils on others, inc luding not on ly  Ihe cosls oi ’ rcpai r ing the roadbed, but less Iangible 

costs such ;IS t ra l l j c  tlel;iys 

r)tlier right-oCw;iy iiscrs, Ihrougl i  wmccessary make-ready, design, inot l i f icnl ion, and repair 

cosls. ‘ I ’ l ie crible cipcra~or inay he prov id ing i m n y  services rind using Ihe r ight-of-way very 

I i ic l l ic iert l  m e  by one provider miry also impose additional costs on 
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