T CONTRARY TO INDUSTRY CLAIMS, THE COMMISSION DOES NOT HAVE

BROAD AUTHORITY TO PREEMPT LOCAL GOVERNMENT FRANCHISING

OR REGULATION OF CABLE MODEM SERVICE, NOR DOES THE

COMMISSION HAVE BROAD AUTHORITY TO PREEMPT RENTS FOR USE

OF PUBLIC PROPERTY.

Industry commenters argue that local governments should be preempted rom regutating
cable modem service. AOL Trme Warner, NCT'A | Comcast and Cablevision argue that locat
governments have no authority over information SETViCCS,m while Cox and AOL Time Wamner
assert that local goveraments have no anthority over interstate services.”! Cox, Comcast and
(harter argue lhal 'tle V1 authority docs not extend to cable modem .k;er\./i(:es,12 and Cox,
Charter and AT&T take the position that the Commission has the power to preempt under Title
LY AT&T argues that Title VI preempts Jocal governments from imposing any requirements on
cable modem franchising.™ Finally, Cablevision asserts that Jocal governments have no source

. . . . . 45
of authority (o regulate cabie modem service, as the lederal government occupies the ficld.

None of these arguments has any ment.

A. The Industry Fundamentally Misstates the Nature, Scope and Source of
Local Authority Under Title VL

Across the board, the industey urpes that Title VI does not permit local regulation of

cable modem service becanse cable modem service 15 not a cable service. Furthermore, these

MAOL Time Warner at 28-29; C'omments of NCTA at 46; Comments of Comcnsl Corporation
at 27-28: Comments of Cablevision at | 7-18; Comments of AT&T at 38, 40.

" comments of Cox Communications at 38-39; Comments of AOL Time Warner at 27-28.

" Comments of Cox Communications at 41, Comments of Comcast Corporation at 29-10;
Comments of Charler at 26-27

"t Comments of Cox Communications at 53-55: Comments of Charter at 23-24: Comments of
Al&T al 43-46.

M Comments of AT&T at 35-4 1

15 N . .
Comments of Cablevision at 17



commenters ask the Commission to preempl any authority local governments may have  [hece

arguments are misgwded and imcorrecl

I3 The Courts Have Determined that Local Franchising Authority Does Not
Stem from Title Vi

I'he industry argues that focal authority is derived from Title VI and consists only of the
authority granted by Title VI, with perhaps some limited authority to regulate rights-of-way.*

This claim s reminiscent of a stimilar argument made by the Commission in City of
Datlas v FCC, 108 F.3d 341 (Sth C'ir. 1999). In that case, the City challenged the Commission’s
decision 10 preempl the ability of local franchising authorities lo require OVS providers to obtain
i franchise. ‘The court found that preemption of local franchising requirements was in conflict
wilh the Act's preservation of state and local authonty in § 601(c) 1) and with the principle that
any Congressional directive to preempl must be found in a ""clear statement.” The court did not
agree with the Compission’s assertion that focal franchising authority stems from Title V.
Citing case law and the legislative history of the 1984 Cable Act, the court found that “[t}hese
sources suggeslt that franchising authority does not depend on or grow out of § 621. While § 621
may have expressly recognized the power of localities to impose franchise requirements, it did
not creafe that power, and elimination of § 621 for OVS operators docs not eliminate local

2R

Iranchising authonty.”" 1lie court also rejected the Commission’s argument, similar lo claims

made in this NPRM, that the 1906 Act’s deregulatory mandate allowed for such preemption:

The Commission maintains that if § 653¢c}1)(C) does not preempt local
franchising authonty altogether, but mstead simply directs that local

" Comments of Cox Comnunications at 48; Comments of (ahlevicion at 17; Comments of
AT& [ at 35-41.

" Dallas, 165 F.3d at 347
™ gdat 348,



authoritics will no Tonger be constrained to regulate OVS operators as
provided in Title VI localitics will be able o impose more onerous
regulations on OVS operators than on cable operators. This result would
conthet with Congress™s express desire 1o reduce the regulatory burdens
OVS operators Face relative to thetr cable operator counterparts.
While the ngency’™s argument s plausible, it does not alfeet our holding.
The statutory text, read i the light of Gregory's and § 601(c¢)(1)'s
warnings against implied preemption, does not support the Commission’s
micrpretation, and apparent congressional intent as revealed 1n a

- . - . qh
conference report does not traump a pellucid statutory directive.”

Fhe D.CLCrrewt has also recognized the pre-exasting role of franchising, on at least two
occasions. tn time Warner Eniertainment Co. 1P v, FCC, 93 F3d 957 (D.C. Cir. 1996), the
court noled that “prior to the passage of the 1984 Cable Act, and thus, in the absence of federal
permission, many franchise agreenments provided for PEG channels ... Congress thus merely
recognmized and endorsed the preexisting practice - . -7 And, the court added, “a statute that
stmply permus franchise authontics to regulate where they had previously done so raises no First
Amendment problems .. 7 fd at 972-730 While not the holding of the case, these passages
both acknowledge the prior existence of {ranchising, and indicate that the Cable Act merely
continued past praclice.

I Nattonal Cable Television Ass 'nv FOC, 33 F.3d 66, 69 (D.C. Cir. 1994), the court
stated that the 1984 Cable Act “preserves the focal franchising system,” an even stronger
indication that the 1984 Cable Act effected no change in underlying local authonty.

But perhaps the most important point ts the fundamental obscervation that Congress
cannot give powers to the states or to their creatures. Local governments derive their power

[rom the states, not the federal government: The state has the power to grant franchises because

the franchise power inheres i the sovereign. Thus, a “municipal corporation in graniing [a

qu . .o - )
fed at 349 (ciphasis in oneinal)

18



tranchise| acts as the agent of the state. In this relation it represents the state’s sovereign power.”
Ciy of Greeley v Poudre Valley Rural Elec Ass'n, Inc., 744 P.2d 739, 744 (Colo. 1987),
quotmg 12 11 McOQuillin, Municipal Corporations § 34.03, at 11 (3d ed. 1986). The 1) .S.
Supreme Court has defined franchises as “special privileges conferred by goverament upon
individuals, and which do not belong to the citizens of the country, generally, of common right.
[U1s essential to the character of a [ranchise that i should be a grant from the sovereign authority,
andn this COUNETY 110 franchise can be held which s not denved from a taw ot the state.” Bank
of Augusta v, Farle, 38 118 519,595 (1839).

No less an authority than the Supreme Court has stated that “the cable medium may
depend Tor ats very existence upon express permission from local government authorities,”
Lurner Broadcasting System v, FCC, 512 U.S. 622,628 (1094) and “[t}he Cable Act left
franchising to slate or local authonties .. .7 City of New Yorkv FCC, 486 1).S 57, 61 (1988).

Franchising authority docs not stem from Title VI, as the courts have recognized.
[urthermore, absent a clear Congressional directive, the Commission has no authority to preempt
the ability of local governments to require franchises for cable modem service any more than it
didd lor OVS  Accordingly, the industry’s fundamental premise has no foundation in the law.

2 The Lepislative History of the Cable Act Recognizes the Extent of Local
Authority.

As we discussed 1n our opening comments, the legislative history makes it very clear that
the (*able Act is designed to give local governments broad authority over cable systems.”® One
of the purposes of the 1984 Cable Act was lo establish standards “which clarify the authority of

Federal. state and local governments to regulate cable lhrough the franchise pTOCESS.” H.K. RCp.

ALOAP Comments at 20.12



No. 98-934 at 23 (1984), reprinied in 1984 U S C.C AN 4655, 4660. Nole the use of the word
“clartfy™ - not Cpreempt,” Salter,” Crevise.” or “restruciure,” but merely Yolanfy,” Congress
expressly recognized the then-existing structure and ratified it

Primiarily, cable television has been regulated ot the bocal governiment Tevel

through the franchise process . 1R, 4103 establishes a national policy that

clarifies the current system of local, state. and Federal regalation of cable

television. This policy continues reliance on the Jocal frimchising process as the
primary means of cable television regulation .

HR. Rep. No. 98-934 a1 |y (1984). reprinted in 1984 1) S.C.C.A N 4655, 1656. Note again the
use of the word “clarifies,” and especially the phrasce “contimues reliance on the local franchising
process.” The Commission has no authority to alter the balance that Congress siruck by
preempting nights that the Cable Act preserves, regardless of the ndustry’s assertions
Furthermare, the legistative history repeatedly states that the status quo regarding non-
cable services is unaffected by the Cable Act. H.R Kep. No. 98-934 at 29 (1984, reprinted in
PB4 LES.CLC. AN 4655, 4060 (“T1R 4103 preserves the regulatory and yurisdictional status
t(uo with respect to non-cable communications services”), at 60 (“The Committee intends that
state and federal authority over non-cable communications services under the status quo shall be
unattected by the provisions of Tiile VIT), at 63 (1 s the intent of subsection (d) [now 47
U.S.Co§ SAH(d)] that, with respect to non-cable commumcations services, both the power of any
state pubhic utility commission and the power of the Commission be unaftected by the provisions
of Title VI Thus, Title VI is neuteal with tespect to such authority™. in other words, nothing in
Hule VEalters state or local authority regarding services provided by a cable operator that are not
cable services. Not only 1s there no cxpress preemption, but the legislive history demonstrates

that Congress anticipated that Title VE would only affect local authority over cable services.



As we have discussed above and 1in our mitial iling, where Congress meant to preempt, it
sand o specitically, and nowhere did Congress ereate the limits on local authonity the industry
NOW UTPes.

3 Despite Industry’s Ffforts to Twist Its Meaning, the Local Government

Coalition's Filing in the Original Cable Modem NOI Does Not State That
Local Authority Over Cable Modem Service is Derived from Title VI

Cox Communications asserts that in carher comments local governments have “admitied”
that classitying cable modem service as “anything but a Fitle VI cable service eliminates their
authority under Title V1 over this service.”™ This statement is incorrect. The reply comments of
the National Association of Telecommunications Officers and Advisors (“NATOA™) cited by
Cox made no such statement.

‘the quotation from NATOA’s reply comments on which CoX relics is taken out o f
conlext. The sentence is part of an argument asserting that cable modem service should be
regarded as o cable service in order to mammtaim both the dual regulatory structure devised by
Congress, and an effective structure overall.”> It is a statement about how Congress intended
cable services and cablc modem services to be regulated, not a statement about the scope or
source of Tocal authonty. Indeed, the heading of that section of the comments reads: " Cable
modem service must be classtlied as a cable service to preserve the regulatory scheme devised

by Congress. ™

st - . -
Comments of Cox Commurcations at 4 |

52 .

" The relevant text is reproduced here:

L'he classification ot cable modem service as a cable service IS not only necessary
to preserve Lthe Commission’s own Fitle VI authority over the cable industry, bul
also the authortty of local governments.



ALOAP s even more perplexed by Cox’s eitation to NATOA’s titial comments in
response to the Cable Modem NOTFat 20-22. “The cited discussion deals with the consequences
ol classilying cable modem service as a cable service or a telecommunications service and
desenbes the benefits of ireating cable modem service as falling within the scope of Title VI. 1y
says nothing about Tile VI being the source of local authority

I1 Cox believes that the decisions in this docket should be based on previous filings, then
we uree the Commission 10 heed Cox’s own prior statements in response to the Cable Modem
NOI. [he first page of Cox’s nunal hling in that proceedimg stated that “th]igh speed Internel
access services provided by cable systems meet the statutory defimtion of both *cable service’

13 ™ - - b ™ M b : . . 775_‘
and “informatjon service” set forth in the Commumcations Act.

3. Other Provisions Cited by the Industry Actually Preserve Local Authority.
| Section 601 of the 1996 Acr Prohibits Implied Preemption

As noted above inthe discussion of the Ciy of Dallas case, the 1996 Act prohibits
preemption by implication. Scction 601 states that the statute “shall not be construed to modify,
supersede or impair any federal, state or local Tmw unless expressly so provided.” Implied
precmphion is, in other words, prohibited. Consequently, any arguments for preemption based on
changes made by the 1996 Act must point to express language. Further, as the Supreme Court

found in ('_,'reg(),r'y v A_\'hcraﬂ, SOLUS. 452,464 (1991 Y, witrusions on tradiional state authority

* Commenls of Cox Communicalions in the Cable Moderm NOL In addition, Cox stalesat S0 of
s nitial thng in this proceeding that “LFAs admitted, intheir NOI comments, that a
determination that cable modem service is not a cable service would mean that they cannol
assess franchise fees on cable modem gross revenues.” Again, Cox’s use ofthts statement is
mislcading The Comments of NLC in the cable modem NOI discuss the implications of the

Portlund decision’s telecommunications classification if apphed nationwide. I'he section
discusses (he potential loss that local governments could face, and does not purport to be a
discussion of local authority over an informaiion services classification. See Comuments of
Natonal Teague of Cities ef of ;i the Cable Modem NOU
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wilt only be piven effect when o statute™s Tangnage makes the Court “absolutely certain that
Congress intended” such a result. Without any clear mtention on the part ol Congress, the policy
arguments and other assertions made m tavor of local preemplion are stmply msufficient to
pernt preempbion. The Comomsston and the cable industry nst point to express statutory

mgzoage. They have nol done so, because no such language exists.

] Scctions 700 and 230 Do Not Mandate Preemption

For example, cable mdusiry commenters argue that the pelicy mandales in Section 706 of
the 1996 Act and Section 230 of the Communtcations Act require that local government
regnlation he preempted ™' But neither of these sections, nor any other federal statute for that
matter, expressly preempt tocal regulation of cable modem services. Section 706 allows
preemption only in cerlain specified circumstances, namely, the Commission must first
determine that advanced telecommunications capability is not being deployed to all Americans in

. i 9 . :
areasonable and timely fashion.™ The mdusiry does not contend that the necessary clements

U See, e Comments of Chartes at 15-16, 25, Comments of Cablevision at 19-20; Comments of

Arnizona Cable and Telecomm. Ass’n. ef af at 8-9.
USection 706 states, in full:
SEC 706 ADVYANCED TELECOMMUNICATIONS INCENTIVES.

{(ay  INGENLERAL- The Commission and cach State cornmission with regulatory jurisdiction over
telecommunications services shall encourage the deplovment on a reasonable and timely basis of advanced
lelecamimuiications capability to all Americans (inchwding, in particular, elementary and secondary scheols and
classrooms) by uihizing, in o manner consistent with the public interest, conventence, and necessity, price cap
regulation, regulatory forbearance, measures that promote competition i the local ielecommunications market,
or uther regulating, methods that cemove barriers 1o infrastruclure mvestment

(b} INQUIRY- The Commission shall, within 30 months after the date of enactment of this Act, and
repularly thereafier, mitiate a notice of inquiry concerming the availability of advanced telecommunications
capabthiy 1o all Americans (including, in particular, elementary and secondary schoels and classrooms) and shall
compleie the mquury within 180 days after its imtiation. In the mquiry, the Commission shall determine whether
advanced telecommunications capabthty 1s being deployed to all Americans in a reasonable and timely fashion.
IFihe Commussion™s determination is negative, it shall take inunediate action 10 accelerate deployment of such
capabifity by removing barriers to infrastructure investment and by promoting competition in the
tlecommumeanions maiker,

(¢) DEFINFTIONS- For purposes of this subscetion:
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have been satistied here, and acmally provides arguments to the contrary. See, e g. Comments of
Charter at 7 (“the broadband market has experienced explosive prowth in the last few years 7y,
Comments of Comeast al 7 (“cable Internet service 1s growing robustly. Deployment, . . . is
widespread, and continues 10 increase.); Conunents of Cablevision at 4 (*“The Commission’s
policy ol “vigifant restraint” has permiutied the dynamic market for broadband services to
Howrtsh.™). The Commssion itsell has made the same finding: “we conclude that advanced
IL:k:cnmnmnicnm,ms capability 1s being made avinlable to residential and small business
customers ina fL::ls()rlzllwlc and tmely manner” fn re Deployment of Advanced
felecommunications Capability to All Americans in a Reasonable And Timely Fashion, Third
Report, 17 FCC Red. 2884 at 199 (2002). See also ALOAP’s initial comments at 10-13.%

Nor does Section 230, regarding the blocking and screening of offensive Tntemet content

>

. . 57 . . . . . S
have any bearing on this proceeding ™ Furthermore, the implication 1s not that the Commission

(1) ADVANCED 1ELECOMMUNICATIONS CAPABILITY - Ihe term “advanced
telecommunications capability” 1s defined, without regard to any transmission media or technology, 3s
high-speed, switched, broadband telecompiunications capabihity that enables users Io originate and receive
high-quality voice, data, graphics, and video telccommunications using any technology

(2)ELEMENTARY AND SECONDARY SCHOQLS- The term “elememtary and secondary
schools” means elementary and secondary schools, as defined in paragraphs (14) and (25). respectively, of
sechion 14101 of the Elemenmary and Secondary Education Act ot 1965 (20 1) S C 8801)

** Consistent with the Commission’s lindings in the 706 reports discussed in our initial filing, the
Commission has failed te find that local govermnments constitute market entry barriers under
Section 257. In the Commission's first report, In the Matter of Section 257 Proceeding to
ldentify and Elimmate Market Untry Barriers for Small Businesses, Repont, 12 FCC Red. 16802
(1997), the Commnmission does nol mentton advanced services. In the second report, In the Maiter
of Section 257 Report to Congress ldentifying Market Entry Barriers for Enterprencurs and
Other Smail Businesses, Report, 15 FCC Red. 15376, 15442-43 at § 173-76 (2000), the
Commuission relerences the 706 Report and states that "aggregate data suggested that broadband
was being deployed in a reasonable and timely fashion.” Again, the Commission fails to find tha
local governments are barriers 1o market entry

7 Setion 230, 47 U S.C§ 230 states, in full:

SEC. 230. |47 U.S.C. 230] PROTECTION FOR PREVATE BLOCKING AND SCREENING OF
OFFENSIVE MATFRIAL.
Gy FINDINGS --The Congress Tinds the Tollowing
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(1 The rapdly developing array of nternet and other interactive computer scrvices available 10 individua)
Amencans represent an extraordmary advance in the avatlability of educational and wformational resources 10 our
(SIS

(2) These services offer users a great degree of control over the infermation that they receive, as well as the
potential for even greater control i the future as technology develops

(3) The Internet and other micractive computer services offer a forum for a troe diversity of political
discourse. unique opportunitics for cnltnral development, and myriad avenues for intellecthual aclivity.

() The lnternct and other teractive computer services have flourished. to the bene (it of all Armericans,
with a miminum of povernment regulation

(3) Increasingly Amencans are relying on interaciive media for a varicty of poliical, educahonal, cultural,
and entertainment services.

(b} POLICY -1 is the policy of the United States--

(1) to promote the continned development of the Internet and other interaciive computer services and other
micrachive media;

(2 10 preserve the vibrant aud competitive free market that presently exists for the Internet and other
wteractive computer services, unfetsered by Federal or State regulation; N

(3} 10 encourage the development ol technologics which maximize user contrel over what miormation is
teecived by mdividuals, families, and schools who vse the Internet and other interactive computer services;

{4) 1o remove dismcentives For the development and wilization of blocking and filering, lechnologies that
vinpawer parents 1o restrict their children’s access to objectionable or mappropriate online material; and

(5) 1e ensure vigorons enforcement of Federal eriminal laws 1o deter and punish trafficking in obscenity,
stalkmg, and harassinent by imeans of computer.

(LY PROTECTION FOR ' GOOD SAMARITAN" BLOCKING AND SCREENING OF OFFENSIVE MATERIAL -

(1) TREATMENT OF PUBLISHIR OR SPEAKFR --No provider or user of an interaclive computer service shall be
treaied as the publisher or speaker of any information provided by another information content provider.

(2) CIVIL LIABHLITY --No provider or user of an interactive coinputer service shall be held hable on account
af--

{AYany action voluntarily taken i goed fanh 10 restrict access to or availabibly of material 1hat the
provider or nser considers wy be obscene, lewd, lascivious, Blthy, excessively viofent, harassing, or ollierwise
objcenenable, whether or not such matenal s constitutionally protected; or

(BB) any action 1aken 1o enable or make avarlable 1o information conlent providers or others the technical
means 1o resirict access 1o matenal desenibed i paragraph (1),

(d} LFFECT ON OTHER LAWS

(1) NCOErrECT ON CRIMINAL 1 aw —-Nothig i this section shall be construed 1o unpair the enforcement of
section 223 of this Act, chapler 71 (rekating 10 obscenity) or 110 {relating to sexual exploitation of children) of title

[&, United States Code, or any other Federal criminal statute,

{2 NOTFFECT ON INTFYLECTUAL FROPFRTY LAW . --Nothing in this section shall be construed to limit or
expind any Jaw penaining to ntelteaal propeny

(3) STATE LAW.--Nothing n this section shall be construed to prevent any State trom enforcing any State
law that 15 consistent with this section No cause of action may be brought and no hability may be imposed under
any State or local law that s mconsistent with this secthion

{4} NO LFFECT ON COMMUNICATIONS PRIVACY LAW.—-Nothing i this section shall be construcd to limii the
apphcation of the Electronic Communications Privacy Act of 1986 or any of the amendments made by such Act, or
any similar State law.

(¢} DEFINITIONS --As used I this sechion:

(1) INTERNET --The term ““Intemet”” means ihe mternational computer network of both Federal and non-
Federal interoperable packel switched data networks.

(2) INTERACTIVE COMPUTER SERVICE -~ The term “'interactive compuler service’ means any information
seTvice, system, or access software provider that provides or enables computer access by multiple users 1o a
computer server, meluding specifically a service or system that provides access to the Internet and such systems
operated or services oflered by libranies or educational instirutions,

(3) INFORMATION CONTENT PROVIDER --The term **information confent provider’” means any person or
ety that is responsible, in whole or in part, for the creation or development of information provided through the
Imternet ar any other interactive computer service
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may rely on Section 230 1o preempt local zovermments, but the opposite: Congress intended to
preserve tocal and state authonty, as it specified in Secetion 601, The policy gudance provided in
Section 230 does not provide the clear language necessary to preempl
ki Keferences to Prescrvation of Local Authority Under § 253 Are Irrelevant
to This Proceeding.

Scveral commenters discuss the authority ot local govemments under § 253, as if the
preservation ol tocal authorty over use of rights-of-way by telccommunications providers
somehow inplies preemphion in the area of cable modem service.”™ Not only do 1hos’-é parties
cenerally misstate the law in their interpretations of Section 253.°7 but the spectfic ¢laim that
local regulation of companies engaged inmterstate commeree s himed by 47 U.S.C. § 253 10
regilation ol the nights-of-way is plamly foreclosed by the language of that Section. Section 253
only allows preemption of local (and state) roles that prohibit an entity from providing
Selecommunications services.” Becouse ths procecdimg deals omy with issues rekated 1o
ndormation services” and Ycable services.” § 23315 wholly irrelevant. Furthermore, Section
601 by its terms prohibits expansion of Section 253 preemption io benefit entities io the extent

that they are engaged in the provision of non-telecommumcations services

(Y ACCESS SOFTWARE PROVIDER --The term “access software provider' means a provider of software
(mchrding chient or server software), or enabling teols that Jo any one or more of the fellowing:

{A) filter, screen, allow, or disallow content,

iB) pick, choose, unalyze, or digest content; ot

{C) ransit, recerve, display, forward, cache, search, subset, organize, reorganize, or translate conlent.

¥ See ey, Comments of NCTA a1 48-19; Comments of Cox Comrmunications at 41,

™1 is not necessary (o discuss the authonty of local governments under § 253 here, nor is it
appropriate for the Commission to address that authonty in this proceeding; nonetheless, we note
in passing that the cable industry’s arguments as to the scope of local authority under Section
253 have been rejected by various lederal appellate courts. See generally TCG Detroit v. City of
Dearborn, 200 1 3d 618 (6th Cir. 2000), Bellsouth v. City of Coral Springs, 42 F. Supp. 2d 1304
(ST V1 1999 aff'd in part, rev'd in part sub nom. BellSouth v. Town of Palm Beach, 252 F.3d
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) Reliance on Title 1 Cannot Justify PCreemption.
As discussed 1nour openimg comments at 32-37_ and also noted by NCTA n Section | of
its cormnments, the Commission’s authority under Title Lis limited. Title [ was not enacted to

® This argument is enfircly belied by

“centrafize interstate anthonty”™ over information services.”
the history, substance, and structure of the Communications Act. The Act originated as the
means of regnfating the technologies that exasted at the ime it was passed: communications by
wire (telephone and telegraph) and racdhio communications, Tide H addressed the former and
Tule HI the Tatter. Title 1 does not confer broad powers, because Congress adopted a specific,
detailed regulatory scheme for each technology in the respective utle.

Section 1,47 U S.C.§ 151, describes the purposc of the Acl; itisnof a plenary grant of
pewet  Otherwise, most of the rest of the Act would be unnecessary. Similarly, Section 2, 47
LIPS € § 152, describes the matter and persons over which the Commission has jurisdiction — but
agamn it docs not grant plenary power or even specilic power to do anything. What the
Commussion can and cannol do is laud out clsewhere n the Act, pnmanly in Titles 11, 111 and VI.
When Congress enacted Title VI, i1 amended Section 2 Lo refer 1o cable service and cable
operations  Yet Congress has never adopted a separate title |o deal with information services,
nor has it aimended Section 2 to refer (o information services and mformation service providers.
Logic would dictate either that Congress behieved that information services and their providers

fall witlin an existing category — such as cable service - or that it did not intend for the

Commission to comprehensively regulate such services.

FHOY (Tith Cir. 2001); Cablevision of Boston, Inc v. Public Improvement Comm 'n of Boston,
184 F3d 88 (1st Cir 1999).

oy L [ N - . -~
Comments of Cox Communications at 39
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Of course, Congress has been aware for many ycars that the Commission might scek to
regulate nformation services, at least since the time of Computer L Yeteven in the 1996 Aclt,
Congress did nothing to alter the existing structure. Presumably Congress s satishied with the
status quo and intends for the Commission to regulate information services only within the
bounds cstablished as o result of Compurer 115 The mere fact that Congress has defined
“information services” 1s not sutficient to support the ¢faim that the Commission now has
exclusive jnnsdiclmn IT Congress had mtended to grant exclusive junsdiction, it could and
would have said so. But Section 2. which contains the Commission’s grant ()|;j1.ll'i5{(]l;(r‘,li0n, doces
not cven refer to imformation services.

In any case, the defimtion of “information services” in Sechron 3(20}) was necessary to
cive meaning (o those provisions - nearly alt of them newly adopted m 1996 - that addressed
mtormatton services. Not one of those provisions gives the Commission authority over
iformation services i peneral. They only direct the Commisston how lo exercise its pre-
existing authority over entines that already regulate with respect 1o aspects of the regulated
businesses which touch on or invelve information services. These secttons include 228
(Regulations of carriers offering pay-per-call services); 230 (Protection for private blocking and
screening ol olfensive matenal): 25 1 (Interconnections); 254 (Umiversal service): 256

(Coordination for interconnectivity): 257 (Market entry barmiers proceeding), 259 (Infrastructure

VI the Maiter of Regulatory and Policy Froblems Presented by the Interdependence of
Computer and Communication Services and Focilities, Tentalive Deciston of the Commussion,
28 HFCC 2d 291 (1970) (“Computer 1),

2 Under GTE Service Corp v, #CC. 474 F 3d 724 (2d Cir. 1973), the Commission has no
authority to regulate information services that are not provided by entities not otherwise subject
to the Commission’s jurisdiction. the Comnussion has never direelly challenged that holding,
and its decision 1o “forebear™ my Compurer s not inconsistent with the Second Cireuit’s
decision. Inany case, the current regime says nothing about exchisive jurisdiction or ahout
preemption of locat anthorny over cable modem service.
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sharing); 272 (Separate affihates; Saleguards), 274 (Electronic publishing by Bell operating,
copies); 309 (Application lor license), 534 (Carmiage of local commercial tefevision signals); and
544 (Regulation of services, facihities and equipment). When one examines these provisions
carciully. Not vne provision in this hist grants the Commission extensive authority over
information services. | he provisions illusirate both the ancillary nature of information services
in the overall scheme of the Communications Act, and the ancillary nature of the Commission’s
authonty. They are not grants of exclusive authornty.

Ihe industry might have a point if Congress had said that the Commission has-a role ip
regulating informiation services outside of the exercise of its existing authority over cable and
telecommunicanions providers - but Congress did not. The 1996 Congress did not alter the basic
jurisdictional roles assigned federal, state and local goveruments in any way that is relevant
here.*' Furthermore, because Congress did not tend for the Commnission lo exercise
jurisdiction over information services outside 0f the existing three-parl regulatory structure (Fitle
(1, Title W and Titde VI), there was no need (o alter that structure.

So the question becomes whether Title I grants the Commission the power to preempt
local authority over any service - not just an information service, but any service - because there
15 nu basis for suying thal mformation services have special status in, by, or with respect to Title
1. ‘The courts have answered 1his quesuon. The Commission only has ancillary jurisdiction
uncler Title 1. and that authonty s severely limited, as we discussed in our opening commenls.
See ALOAP Comments at 32-37.

In sumunary, the entire Act is an attempt to balance the different federal, state and local

interests. Congress expressly preserved state and local authority in parts of the communications



lield, and the Compussion can preempt this authortty only where Congress has defined it
explicitly. " By looking at the entire structure of the Act it is clear that the Commission has
Iimited awthority, with powers explicitly knd eut in each title. The Commission’s powers over
tlomuation services are therefore even more fimited - there 1s certainly no prant 1o the
Commussion ol plenary authonty over information services in the Act. The Commission may
not construe relative silence with respect 10 information services as granting broad authority
when the Act establishes such a detatled and defined scheme with respect 10 other classes of
service  There isat most a limited grant for Timited purposes, 1o the extent needed to address the
specitic issues identihied by Congress in the provisions histed above To reach beyond those
exphcit powers, the Commission must demonstrate that the use of ils ancillary powers wider
IMle lis warranted, and that authornity is himted to that which is "reasonably ancillary to the
effective performance of the Commission™s various responsibilitics.”™ Without a strong
showing that local franchising impedes the Commission’s responsibilities under an explicit
provision of the Act outside of Title |, the Commission cannot exercise anciflary junsdiction lo
preempt local authonty.
Classification of Cable Modem Service As an Interstate Service Does Not
Resolve the [ssue of Local Authority.

Merely classilying cable modem service as an imterstate service does not dispose of all
the issucs that arise regarding the relationship between providers of the service and local

governments. The Commisston must remember that there are at least three distinet functions at

“*'I'he obvious exception being the federal-siaic jurisdictional limits for purposes of Section 25.
AT&T v fowa Unl Bd., 1198, Ct 721 (1999).

“CDallas v FCC165 F3d at 34748 (5th Cir. 1999).
“ United States v. Southnwestern Cable Co 392 U S 157, 178 (1968).
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ssue here: the nght of state and local povernmments to control thewr own properly; the right of
state and local governments 1o charge for the use ol thal property; and the regulation of the
nterstate service.  Fraditional interstate commerce preemption principles are generally only
relevant with respect 1o the last, nol the tirst two, A\ person engaped in interstate commerce does
not have the ripht to use or occupy the properly of others, much less do so without paying a fee.
See ALOAP s initial comments al 50-51. As noted by some mdustry parties in their discussion
of franchise tees, local governments have awthority over their local rights-of-way.”® Merely
classifying cable modem service in the course of exercising the Commission’s junisdiction over
mlerstiate commerce is not sufficient to preempt local properly rights. Consequently, even ifthe
industry’s interpretation of the scope of Titke TLauthority were correct, it would be irrelevant, at
lcast with respect 10 local authority to collect franchise [es  The authority to preempt regulation
IS not the authority to take property.

And even as 1o imersiate commmuerce. the scope of Commission preemption is limited.
The wndustry’s reading of Computer I is not apphicable here. First of all, as discussed above,
under G1F Service Corp. v FCC, 479 1°.3d 724, the Commission does not have plenary authority
over iformation services. Furthermore, in Computer and Communications fndustry Ass'nv.
FCC 693 2d 198 (D C. Clir. 1982), the court found that precmption was permissible because
“when state regulation of intrastate equipment or facilities would tnterfere with achievement of @
federal regulatory goal, the Commission’s junisdiction is paramount and conflicting stale
rcgulations must necessarily yield to the federal regulatory scheme.”® In the current proceeding,

as discussed above, there is no indication that a local franchising requirement conflicts with the

“Comments of AOL Time Warner at 13- t4; Comments of NCTA at 47
CCIE 603 F 2dat 214,
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tederal repulitory scheme. Further, in CCL v, £CC, the D.C. Cireuit found that the
Commuission properly exeraised its ancillary junisdichon i Computer 11, because if it did not
preempl, it would be impaired in carrying out its responsibilities under Titte 11 related to
ransmssion g 15 1 was this necessity that made the preemption proper. In this case,
however, preemption is inappropnale - indeed, impermussible — for two reasons. First. therc is
no underlyimg necessaty. As discussed above, local authority has not and is not interfering with
broadband dcployment. And second, the Commuission has no duties under the Act with respect
to inlormation services that rise anywhere 1o the level of its duties to assure reasonable charges
lor carnage under Title L. Withoul those two elements, the Commission has ne justification or

authority 1o preempl

C. Other indusiry Claims Do Not Justify Preemption.

Sonic commenters claim that local regulation should be preempted under the dormani
Commerce Clause. the First Amendment, and other potential sources of authority.”” First, the
dormant Commerce Clause does not apply where Congress has clearly spoken on the issue
Congress’s exercise of its Commerce Clause powers in the ficlds of telecommunications and
cable television is not “dormant.” For example, Title VIis a detarled exercise o f the commerce
power. and in Section 601 of the Cable Acl Congress expressly allocated authority over cable
services among federal, state and local authonties. In doing so, Congress eliminated any
possibility of appcal to the dormant Commerce Clause:

When Congress has struck the balance it deems appropriate, the courts are

no longer needed to prevent States from burdening commerce, and il
malters not that the courts would invalidate the state tax or regulation

1d a1 215,

“ Comments ol AOL Time Warner at 29-39: Comments o f Arizona Cable Tclecomm Ass’n. ef
af at 20-22: Comments of AT&T al 39
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under the Commerce Clause 1n the absence of congressional action.
Conrts are final arbrters under the Conunerce Clause only when Congress
has nol acted.

Merrron v Jicarilia Apache Tribe, 455 V.S 130, 154-55 (1982) (citation omitted). Franchisee
requirements are adopted to delmeate the relationship between the operator and the local
government, and they are necessary because the operator has requested the special privilege of
occupyimg public property in the course ot operating its business. Even in thosc areas in which
State law would ordinanly be preempted vnder the dormant Comimerce Clause, it is clear that
Congress may exercise ns Commerce Clause powers, as it has here, 1o carve out a role for state
and local government. "When Congress so chooses, stale actions which it plainly authorizes are
mvulnerable to consttntional attack under the Commerce Clause. .. Northeast Bancorp V.
Board of Governors of Fed Reserve Sys , 472 118,159, 174 (1985).”"

With respect to the First Arnendment. the some industry commentors argue that the First
Amendment prevents local govermments from prohihiting operators from providing any
service. ™™ That misstates the current faw. In the tirst place, @ government prohibition must at
least involve the operator’s speech, and a franchise or fee requirement does nnt prombit speech.
Franchise requirements which delincate the relationship between the operator and the local
government, arc necessiary because the operator has requested the speaiat privilege of occupying
public property m the course of operating its business, Jd

Furthermore. the predicate for any First Amendment claim is a restriction on protected

speech - “the inquiry for First Aimendment purposes is not concerned with economic impact.™

70 : - '

It may be that industry commenters meant 1o argue that the Commerce Clause is dormant
because Congress has not regulated information services at all. If that is the case, however, the
argumenis for Commission authortty of any kind would seem to be even weaker than they are.

e . :
See. ¢ g Comments of AOL Time Warner at 30; Comments of Verizon a1 20-21: Comments
ol AT&T at 39
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Warner Cable Communications, Inc v Coy of Niceville, 911 T.2d 634, 638 (11th Cir 1990),
reb g denied 920 F 2413 (1 Th e 1990), cert. denied, 501 US. 1222 (1991); Young v
American Minmi Thearres. Ine., 427 1.5, 50, 78 (1976) (Powell, J., concurring)); see also P A.M
News Corpovo Burz, ST 1 2d 272 (D CoCir 1975). Franchise requirements or fees do not
require cable providers to carry or to assoctate themselves with any particular speech. And a
cable modem service [ranchise requirement does not block speech: the operator can still set up a
weh site and provides all the content it desires

Nor does franchismg present a content-based restrichion. A content-based requirement is
based upon the wdeas or views expressed, and requires the state to examine “the content of the
message o be conveyed.” Forsyth Cony., Ga v, Nationalist Movement, 505 U.5. 123, 134
{1992) (citations omitted). A regulation 1s not content-based merely becanse 1t has “an incidental
cticel on some speakers or messages but not others.”™ Ward v, Rock Against Racism, 491 U S
781, 791 (1989). Accordingly, the courts have winiformly treated regulations geared towards
video programming and carnape of broadcasting as content-neutral. Time Warner
Fatertainment, {.P v FCC 93 F3d 957,972 (D.C. Cir. 1996) (requirements for third party
leased access are conlent newtral), Turner Broadeasting System v, FCC, 520 1.8 180, 195
(1997) (“T'urner ™) (treating requirement for carnage of broadeast stations as contenl neutral).

T he Turner cases merely require that a community be able to provide some “empirical
support or at least sound reasonmg” to support a clinm that a regulation incidentally affecting

o . . 77 .. )
speech is justified by a substantial povernment interest.” Fhe empirical data need not rise to the

“Turner Broadcasting System v, FCC, 520 U.S. at 195 (“Turner II7): “substantiality is to be
measured in this context by a standard more deferential than we accord to judgments of an
adminustrative ageney.” The substantial evidence test for administrative agencies — more
stringent than the test required by Turner 11 requives only that a decision be supported by
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tevel that might be required for a court or administralive agency to resolve an issue. It is enough
that the evidence permit the Tegislative body to dravw “reasonable inferences” that a problem is
more than “fanciful.” Century Communications Corporation v Federal Communications
Conunission, 835 F 2d 292,305 (D.C. Cin. 1987).

the cable operators want to use and occupy specilic real estate to place facilities used to
aceess conlent. That is not a government prohibition on providing the service. The First
Amendment does nol (a) give anyone the nght to 1ake ancother’s property; (b) does not mean that
property can be used without paymng fair market value; and (¢) 1s not a genera) bar to fcgulalion,

particularly the sort of regulations at issuc here

1) Claims of Municipal Abuses Are Either Unsaupported or Are Based on Plain
Error.

Several of the industry commentess cite one or more instances of what they consider to
b outrageous actions or burdensome requirements adopted by local governmenls as evidence of
the need for preemption.”  The examples provided are all guite reasonable exercise of local
arthority  The industry would hke the Commission 1o forgel thal Jocal governments do not adopt
lepistation or Iranchise requirements frivolously. lLocal elected officials and their stalfs respond
1o the demands ofthe public; they are alse awarce and respectful of the scope of thenr
responsibilities under our federal system. Conscquently, when they do adopt requirements they
do 5o inresponse to the expressced needs of the pubhe  Furthermore., the industry would have the
Commission forgel that the establishiment ot franchise requirements is ulmately a political

process. As in any other such process, cable operators and other companics are entitied to and

“such rclevant evidence as a reasonable mind nught accept as adequate to supporl a
conchusion.” Universal Camera Corp v NLRB, 3401 .S.474, 477 (1951) {citation omitied).



recerve duc process. Not only are they permutted 1o speak at public hearings on legislation. but
they are cntitied to meet with the responsible officials. As the Commission can attest, the
mdustry takes full advantage of its right to be heard and the representatives of the varous
compames are cloquent and eticclive.

Accordingly, before the Commission makes any assmnptions about the purpose, scope or
clfect ol any alieged abusive actions by local ofhcials, we urge the Commission to consider the
sketchy and ancedotal nature of the allegations
e Charter identifics basically two “burdensome” requirements.  First, Charter objects to

the Seattle ordinance discussed earlier.”” What is most interesting about this
complant is that Charter doces not serve the City of Seattle — and therefore is not
subject to the requireinent of which it complains. If Charter must g0 10 a communily
where 1t does not have a franchise (o find an atleged probiem, ene can only presume
thatat could not find a comparable example withm its own service area. And if this is
the case, one must further conclude that the clarms of abuses are enormously
exaggerated. The second action to which Charter objects concerns letters sent by
certain local governments advising Charter that if Charter fails to pay franchise fces

on cable moden service, is franchise in the respective community may be subject to

" See ¢ L, Comments of Charler al 18-21; Comments of AT& | al 42-43; Comments of AOL
Time Warner m 23226,

™ We also urge the Commission (o consider the applicabihty of Sections 1.1206 and 1.1204 of
its rules i this instance. Those rules include notes requiring that in the event of any petition for
rulemaking or declaratory ruling sceking precmption of state or local regulatory authonty, the
petitioner must scrve the original petition on the state or local government whose provision is
being challenged. o the extent that any of the commenters in this proceeding have effectively
sought such preemption, therefore, by identifying a specific focal requirement as an example of
the type of provision that should be preempled, we believe that the commenter should be
required o comply with these provisions.



revocation | his is hardly abusive, especially since the letters responded 1o notices
from Charter saymg, 1t would no longer pay. Inaddition, for the reasons set forth in
onr opening comments - and indeed in the letters themselves — local government
have strong arguments that have yet to be rejected by any court to the effect that the
Declaratory Ruling docs not atfect the obligation to pay franchise fees on cable
modem service  |he letters Charter complains of are the necessary f{isst step in any
achon a franchising authority might choose to take lo enforce itsrights: surely
Charler does ot mean to say that it should not be given notice of the claims a local
government might have again it. Furthermore, termination of nights under an
npreement s hardly an extreme or unusual measure for failure to pay agreed-npon
compensation: every day tenants are evicted for failing to pay their rent.”’

e AT& I also cites the Seattle ordinance,”® but at least AT&T serves the city.
inctdentally, as discussed Further at Point VILB, infra, AT& 1 objects io the ordinance
only with respect to certain of its provisions dealing with privacy.

e AOL tmeWamer cites letters it has received from two communities, the City of

Laredo. Yexas, and the Village of Kimberly, Wisconsin, which argue that the

" Comments of Charter at 20-2 |
™ Comments of Charter at | X-20

7 Charter also objects to certain liquidated damages or fine provisions, without identifying the
cities involved. The Commission cannot possibly evaluate the validity o f this complaint without
knowing the full background behind those requirements. Since the communitics are not
tdentified, this is impossible, and the allegations must be ignored. Tn any event, this i5 another
mstance of only i handful of examples being used lo create (he impression of an enormous
problem.

78 , .
Comments of A T& | at 12-43
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- e hicn [ ] . e T
company must pay franchisc tees despite the Declaratory ruling, " As noted above,
there are legiimate arguments for this position. Indecd. the Laredo letter lays those
arpumenlts oul clearly and forcefully

L. CARLE MODEM FRANCHISE FEES ARE A RIAITEH FOR LOCAL,
DISCRETION.

Not surpnisingly, the industry commenters agree with the NPRM’s temative conclusion
that Title V1 does not allow the imposition of cable modem franchise fees. ™ The indusiry
commenfers advance various arguiments, includmg that cable modem service does not impose
any additional burden on the rights-of-way; that Section 622 etther limits lees to cable service or
hars fees on non-cable services:™ that fees produce revenues in excess oi'costs,Rz and that fees on
cable modem service are barred by the Internet Tax Freedom Act.*® None of these arpuments
has any ment. As several commenters admit. fees are compensation tor the use of the rights-of-
way ¥ Economic principles require that 1o avoid distortions in the marketpla ¢ o person who
uses property should pay fair market vahre. Consequently, absent an express legal bar, there is

no sound argument against cable modem franchise fees - and no such express bar exists. In fact,

79 .
" Comments of AOL Time Warner it 25-26

¥ Comments of Arizona Cable Telecomm. Ass™n. et af al 16; Comments of Charter at 3|
Comments of NCTA at 50; Comunents of Comeast at 29; Comments of AOL Thne Warner at 32-
33; Comments of AT& | at 35-39.

*'Comments of NC'i-A a1 50, Comunents of AOL Vime Warner at 31-12; Comiments of Comcast
at 33 Comments of Cox Communications it 48-49; Commentis of Charter at 30; Comments of
Cable Telecomm. Ass'n. et af al 16-17.

*2 Comments o f Charter al 31; Commenis of Anzona Cable Telecomm. Ass'n. et «f at 18

TComments of Comcast at 3 Comments of AQL Time Warner at 34; Comments of Cox

Communications at 52; Comments of Arizona Cable Telecomm. Ass™n. ef af at 19, Comments of
NCTA at 52.

81 i . e o . : o
Comments of Cox Communications at 45 Commeuts of Cablevision at 16; Comments of AOL
Time Warmer at 13-14; Comments of AT& T i 38
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as discussed inour mihal comments at 44-47, Section 622 clearly permits franchise tees on non-

cable services

AL Economic Principles Demand that Cable Modem Service Providers Pay Fair
Market Value [or the Use of the Rights-of-Way.

Attached as Exhibit Cas the Declaration and Curnculum Vitae of Ed Whitelaw (the
“Whitelaw Report™). Dr Whilclaw holds a Ph 1) in Economies from MIT and is President of
ECONorthwest, an cconomics consulting firm. The Whitelaw Report explains that even if a
cable modem service provider is alreidy paying a fee based on its revenues from providing cable
service, economic principles require that the provider pay an additional amount, to reflect the
additional value to the provider ol the additional use it is making of the rights-of-way. Not
charpmg a fee would diston economic incemives aid, lrom the point of view of society, lead to
overconstimption or other wasteful and inelficient uses of the right-of-way.

Wiih regard to the latter point it is important to bear in mind that sound economics
concludes the societal pont of view should control. A cable operator niay be using the right-of-
way very etficiently from its own perspective — i e , at low direct cost to the cable operator — but
that use may at the samce lime be wasteful from the pomt ol view of other potential users, or the
sum total of all users. For example, as the Whitelaw Report notes, any use by a service provider
imposes costs on others, including not only the costs of repamng the roadbed, but less tangible
costs such as tralfic delays Incfficient use by one provider miry also impose additional costs on
other right-of-way users, through unnccessary make-ready, design, modification, and repair

costs. ‘The cable operator inay he providing many services rind using the right-of-way very
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