
DOCKET F I E  COPY ORIGINAL 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 RECEIVED 

FEDERAL L X M ~ I ~ W T I O H S  co- 
In the Matter of OFFKf Cf THE SECRETARY 

) 
Request for Review of the Decision of the 
Universal Service Administrator by 

International Business Machines Corporation ) 
1 

Universal Service 1 

National Exchange Carrier Association, Inc. ) 

Federal-State Joint Board on ) CC Docket No. 96-45 

Changes to the Board of Directors of the ) CC Docket No. 97-21 

ATTACHMENTS TO 
REQUEST FOR REVIEW OF THE DECISION OF THE 

UNIVERSAL SERVICE ADMINISTRATOR BY 
INTERNATIONAL BUSINESS MACHINES CORPORATION 

Jon Corthell Colleen Boothby 
Clyde Rowe Stephen J. Rosen 
Todd Hutchen 
International Business Machines Corporation 
6710 Rockledge Drive 

Levine, Blaszak, Block & Boothby. LLP 
2001 L Street, N.W., Suite 900 
Washington, D.C. 20036 

Bethesda, MD 20817 202-857-2550 
301-803-2167 

Counsel for International Business Machines Corporation 

January 30,2003 



Doc-03-2001 03: I5pm From-USAC 2022897836 1-581 P.015/015 F-626 

Questions regarding his notice should be dmcred to the Client Service Bureau. 

DEC 83 'E2 14:M 2022637836 WEE. 15 
- 



TABLE OF ATTACHMENTS 

Attachment 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Letter, Further Explanation of Administrator’s Funding Decision, 
Ysleta Independent School District, Form 471 Application No. 
321479, Funding Year 2002, Case #SR-2002-142115 

Technology Plan, Ysleta Independent School District 

Projects Summary 

FCC Form 470, Ysleta Independent School District 

Request for Proposal, Ysleta Independent School District 

Responses, to Ysleta Request for Proposal 

Solicitation Award Summary, Yselta Independent School District 

General Contract, Ysleta Independent School District Contract No. 
2002-850-142 

Facsimile, from Richard Duncan (Ysleta), to Michael Deusinger 
(SLD) (June 3,2002) 

Tip Sheet, SLD’s Tips for completion of Form 470 

Eligible Services List, Schools and Libraries Support Mechanism 
(October 18,2002) 

Letter, from Richard Duncan (Ysleta), to Michael Deusinger (SLD) 
(June 21,2002) 

Article, “Buying Smart: State Procurement Reform Saves Millions”, 
Report by National Association of State Purchasing Officials 
(NASPO) and the National Association of State Information 
Resource Executives (NASIRE) (September 1996) 

Article, “Reforming State Procurement to Buy the Best Information 
Technology Solution”, Report by NGA Center for Best Practices 
(August 1999) 

Statements of Work 

Project List 

ii 



2022897816 1-581 P 014/015 F-62S 

o Prior to posting the Form 470 for any services other &an basic telephone 
service, applicants are required to have a ttchology plan that defines he 
educational objectives and specifies the products and services sought. 
These producrs and services must then be sought by means of the Form 
470 and, if available, UP. If the technology plan is not sufficiendy 
developed before posting of The Form 470, the comperitive process is 
undermined. 

Winning proposals cannot specify a range of ineligible services, including 
ineligible services such as training, consulting, and program assistance. io be 
provided and paid for with Schools and Libraries Univrrsal Service Suppon 
Mechanism funding. Providing “free” ineligible services is prohibited by 
program rules. 

The WPs and rhe winning proposals cannot be designed merely with the goal of 
“maximizing” funding. The intmr of the Schools and Libraries Universal Service 
Suppon Mechanism is to help schools and libraries afford communication 
services required to meci educational objecrives. An emphasis on maximizing 
SLD funding is incompatible with rhe FCC‘s objecrive of only providmg funding 
for the mosr cosr-effecrive alternative to meer legitimate educational objectives. 

. WPs or other solicitarion methods must be Tailored io the needs of each 
applicant. SLD has found nearly identical language in RFPs from a variety o f  
applicants that resulted in awards to the same service provider. Applicanis and 
service providers undermine the competitive process if hey structure WPs and 
competitive bidding processes that favor one service provider. 

Funding Year 2002 requests for support based on some or all of the practices listed 
above either hnvc been or will be denied. 

SLD is posiing rhis notice now in order to alert applicants for Funding Year 2003 
about rhis applicarion panern and to urge applicants to avoid application processes 
that are not consistent with FCC rules. 

Applicants for Funding Year 2003 who signed multi-year contracts in prior years 
based on the pattern discussed here should expect their Funding Year 2002 
applications to be denied and may want IO initiare a new process to select service 
providers for Fbnding Year 3003. 

Applicants who may have stamed a process for Funding Year 2003 similar u) that 
described in this notice are advised IO consider smning a new selection process 
for their Funding Year 2003 service providers. 

Nore that the filing window for Funding Year 2003 ha, been extended from B closing 
date of January 16,2003, to a closing date of Februaly 6,2003. 

DEC 83 ’62 14:M 2822897836 F%E. 14 



17 Article, “Buying Smart: State Procurement Reform Saves Millions”, 
Report by National Association of State Purchasing Officials 
(NASPO) and the National Association of State Information 
Resource Executives (NASIRE) (May 1998) 
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WARNING TO FUNDING YEAR 2003 APPLICANTS AND SERVICE 
PROVIDERS REGARDING APPLICATION PATTERNS THAT VIOLATE FCC 

RULES 

SLD has determined that a sizable number of Funding Year 2002 applications associated 
with a panicular service provider are nor consisrent with Federal Communications 
Commission (FCC) regulations governing the Schools and Libraries Univmsal Service 
Suppon Mechanim. SLD has begun denying these applicanons. 

Application and comprtitive bidding processes involving some or all of the following 
patterns and praciices arc not consistent with FCC rules: 

Applicants may not post FCC fonn(s) 470 indicating that there is no Request for 
Proposals (RFP) for the services sought in the FCC Form 470 when thne  is, in 
fact, an RFP or other solicitanon melhod which provides that the service provider 
selected through rhe RFP or other solicitation method will appear on the 
applicant’s FCC Form(s) 471 funding request(s). 

o This rype of procurement activity misleads potential bidders to the 
demment of the competitive process mandated by the FCC. 

o FCC rules require applicanrs to select their service provider through the 
FCC Form 470 posting process nnd der complying with competitive 
bidding requirements. 

o FCC rules do not allow applicants to select service providers rhrough a 
process o b  than the process specified in Schools and Libraries Suppon 
Mechanism regulations. 

Any FCC Form(s) 470 or RFP(s) issued by applicants thaI will form the basis for 
an FCC Form 471 applicanon must defme the specific services for which runding 
will be sought and applicanrs must obtain specific cost infotmation. including 
prices for products and services to be provided. 

o Applicants are required to choose the most cost-effective alternative. with 
price being the single most heavily weighted factor. 

o ApplicanIs may not receive hnding for services rendered by a 
“technology partner,” “progam architect,” “strategic parmer,” or other 
sysrems integrator, unless the goods and services to bc provided are 
specified. 

o By not being specific about the services sought and not seeking prices for 
those services, selecting a service provider &rough this type of FCC Form 
470. RFP or orher method violates the requirement to choose the most 
cost-effective provider. 

Service Providers cannot assis1 rhe applicant in developing its technology plan 
after the FCC Form(s) 470 has been posted. 

DEC 03 ’82 14:M 2@2897836 PRGE. 13 
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Based on the totality of the circumsrances and a careful review of all documentation 
submined by Applicant in connection with the FCC Form 471 Application Number cited 
above, all funding requests on that application are denied. As discussed above. under 
separate cover, you are being sent a Funding Commitment Decision Letter concerning the 
Form 471 applicarion cited on the fust page of this document. 

Please be advised that the Fnnding Commitment Decision Letter is the official 
action on this application by the Schools and Libraries Division (SLD) ofthe 
Universal Service Administrative Company (USAC). Please refer to that letter for 
instructions regarding how to appenl the Administrator's decision, if you wish to do 
so. 

Universal Service Administrative Company 
Schools and Libraries Division 

M C  83 '82 14:43 2822897836 PXE. 12 
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Universal Service Administrative Company 
Schools &Libraries Division 

December 3.2002 

John Policasrro 
IBM Corporation 
4800 Falls of Neuse Rd 
Raleigh, NC 27609 

Further Explanation of Administrator’s Funding Decision 
Yslera hdep School District 
Form 471 Application Number: 321479 
Funding Year 2002 
Case # SR-2002-142115 

Under separate cover, you are being sent a Funding Cornminnent Decision Letter 
concerning the FCC Form 471 Application Numba cited above. This Fundmg 
Commiment Decision Letter denies all funding requests on this application. 

Please be advised that rhe Funding Commitment Decision Letter is the official 
action on this application by the Schools and Libraries Division (SLD) of tbe 
Universal Service Administrative Company (USAC). Please refer to that letter for 
instructions regarding how to appeal the Administrator’s decision, if you wish to do 
so. 

The prupose of h s  later is to provide you with additional information concerning die 
reasons for denial of these funding requests. 

I. FacNsl Background 

Yslm Independent School Dismct’s (Ysleta or Applicant) FCC Form 470 # 
666710000370147 was posted to the USAC website on October 12.2001. Applicant’s 
Form 470 specifically indicated that there was no Request For h p o s a l s  (RFP) for the 
specific services for which Applicant would be seeking fundtng through the Schools and 
Libraries Universal Service Suppon Mechanism. At approximately the same brne fhat 
the FCC Form 470 was  posted, Ysleta issued a separate RFP (Yslefu RFP) for a 
‘Technology Implementation and Systems Integration Partner” (Technology Parmcr). 
Yslcta’s RFP-which was not cited in Applicant’s FCC Form 47B-is undated. but 
indicated that proposals would be accepted until November IS, 2001. (fd. at I). The 
RFP indicated that [tlhe selected vendor will sene as the prime contractor for any 
projects funded through E-rare, and all E-rate applications will be submkted using the 
successful bidder’s single SPIN number (Service Provider Information Number).” (Id. at 
3.6). The RFP dtd not define the particular services that the panner would provide and 

202.X37836 -.a2 DEC a3 ‘82 14:39 
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Mechanism funding to be criuca\ly important in its decision to select IBM. (Yslera Board 
ofhrrrees Meeting ar B-5). 

Thus, the record reflects that the overriding goal of rhe IBM-Ysleta relationship is to 
''maximize rhe SLD fwding," nor necessarily to promote educational goals that have 
been clearly defined in a technology plan. The emphasis on mwimizing Schools and 
Librm'es Support Mechanism funding is inconsistent with the design of the program to 
finr develop a technology plan that identifies educational objectives and then the 
technology resources necessary 10 achieve those objectives. Nor is the approach here 
consistent with the requirement to choose rhe most cost-effective alternative to achieve 
objectives. Furthermore, if IBM and the district are rewriting the rechnology plan after 
selection of IBM as the service provider, iris difficult to see how the district can ensure it 
is choosing the most cost-effective a l t m d v e  to meet its educational objectives. 

D. Similar Language in Other ms Raised Significant Questions ar to 
Whether the Service Provider Chosen by Applicant was Improperly 
Involved in the Selection Process 

SLD's Service Provider Manual provides the following guidance in regard to service 
provider involvement in preparation of an RFP or other solicitation materials to be used 
in the comperirive bidding process: 

The FCC understands that applicanw somedmes need 10 seek assistance from 
service providers in developing RFF'o. Such assistance is permissible even if the 
service provider plans to submit a bid in response to that RFF' as long as the 
service provider's assistance is neunal. For example, RFF's may not be wrirren in 
such a way that only the service provider who rendered the assistance could win 
rhe bid. Or, an applicant may not reveal information IO rhe service provider 
assisting in the preparation of the bid that rhe applicant does not share with all 
prospective bidders. These are just two examples of assistance that would not be 
considered neutral. 

See w w w . s l . u n i v e r s a l s n v i c e . o r d v e n d o r ~ d o c .  

SLD has also reviewed n u m a u s  w"ps issued by applicants seeking the same type of 
consultant as sought by Applicant in rhis situation. These RIPS bear smking similafiries, 
sometimes including viaually identical language. This creates an inference that the 
service provider in question, lBM, is involved before the W P  is issued or thar school 
dismcts have shared the RIPS that have worked for rhem with others. Absent a contrary 
explanarion, if IBM is contacting applicants before the selection process and encouraging 
them to use a standard RFP or other solicitation matnials, SLD reasonably could infer 
that IBM has unduly iduenced the selection process in IBM's favor. 

HI. Conclusion 
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for wbich funding would be sought, (id. at 3.7.4); nor did the RFP require ‘k firm, fixed 
price, a cast plus proposal, or any other specific cost information with the exceptions oE 
a cost schedule for services and costs for Specialized Services for funding assistance.” 
(Id. a1 3.7.7). 

Pursuant to the Yselta RFP, Ysleta selected IBM Corporation (IBM) to be its Technology 
Parmer. (Ysleta Independent School Distzict, Competitive Solicitations for Board 
Approval, December 12,2001, at B-5 (Yslera Bwrd of Ihcrreeshfeering)). The General 
Contract (contract) between Ysleta and IBM was si@ by the parties on January 17, 
2002 and January 18,2002. (General Contract at l).’ The contract provided that the cost 
of rhe entire tonuact would be the amount of Schools and Libraries Universal Service 
Suppon Mechanism funding committed to Yslera, plus Ysleta’s non-discount obligation, 
and that the “Fmding Source” was “E-rate.” (General Contract at 1). The c o n m t  
further indicates that the entire agreement bemeen Ysleta and IBM “‘consists of ‘RFP #22- 
11 1s-016RFP and rhe Contrmor’s Appendix to RFP#22-111S-O16RFP, rhe IBM 
Customer Agreement (Z125-457S)(ICA), the General Contracr dared January 17,2002, 
and the individual IBM Statements of Work lisred below.” (General Contract ar 2). 

Applicant’s FCC Form 471 # 321479 was submitted to USAC on January 17,2002. This 
Form 471 contains five Funding Requesr Numbers (FRNs) and the service provider for 
each FRN is IBM. One FRN is for lntemet access service and the remaining four arc for 
internal connections goods and services. Each FRN on rhis Form 471 is associated with 
FCC Form 470 # 666710000370147. Applican~ submitted the Statements of Work with 
IBM, referenced above, as the underlying contract for ea& FlRN. 

In response to SLD’s request for copies of all bids rbar Applicant received in response IO 
the FCC Form 470 posting, Applicant responded. 

All of our servicehardware requirements were lisred in the FCC Form 470 and 
posted as required. This 
engaged. 

Alrhough we do nor have an &Rare Funding Request for OUI Sysrems Integration 
Parmer conuact, it is extremely important to our successful use of technology, so 
we have included the RFP, and all of the bid rwponses. 

the competitive bidding process in which we 

(Ysleta Facsimile to SLD, June 3,2002. at 1 (emphasis in ori&))(Yslera Fax). 

Applicm further indicated that “[olther than the contracts. no bid responses were 
received for any of the & a t e  Funding Requests.” (Ydeta Fax at 2). In response to 
SLD’s reques1 for documentation regarding the bid selection process, Applicant 
responded. “Since t h e n  were no other bids, the selection process was very 
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proposal that “[slince the IBM Corporation must return a profit to its investment owners, 
rhe first consideration in pricing is earning that expected magin over our costs.” (IBM 
Proposal at 77). Because it can reasonably be inferred that IBM, with its stated profit- 
making mandate, is nor covering the cost of providing these services itself, these costs 
must be built into Ysleta’s request for Schools and Libraries Suppon Mechanism 
funding. 

SLD is not denying these funding requests at this time on the grounds that they include a 
prohibited proportion of ineligible services. However, SLD notes that the documenladon 
provided by the Applicant demonstrates rhat these fimding requests include many 
iueligible services. Because these services are nor eligible for funding their cost should 
have been deducted from the prediscount cost of services included in the Funding 
Request Numbers at issue here. 

C. The Proposal Selected by Applicant Emphasized Development of a 
Technblogy Plan and Structuring Technology to Maximize Schools and 
Librarieg Support Mechanism Funding 

FCC regulations governing the Schools and Libraries Support Mechanism require 
applicanrs to conduct a technology invenrory/assessment, develop a technology plan that 
identifies educational objectives and then identify the technology resources necessary to 
achieve those objectives. See Universal Service Order, 17 572-573. The FCC has 
stipulated that funding requests must be based on a technology plan that complies with 
program requirements. See id. 7 573. As explained above, PCC rules also require 
applicants to choose the most cost-effecrive alternative to achieve objectives. Unless 
applicants will seek discounts only for basic local and long distance service. they must 
cerdfy on the Form 470 that “all of the individual schools, libraries, and library consortia 
receiving services under this application are covered by” either individual technology 
plans or higher-level plans. See FCC Form 470, Item 20. A basic premise of the 
program is that, applicants determine the educational objectives to be served by 
technology, the technology needs, and the resources that will be required for those 
technology needs befre initiating the procurement process and before tiling rhe Form 
470. If technology plans are not in place or are vague at the t h e  of the Form 470 Wig, 
applicants cannot presenr to would-be vendors a clear idea of the products and services 
they seek. 

In its proposal, IBM indicated that it could help Ysleta develop its technology plan and 
that it would structure Ysleta’s funding requests to maximize funding requests to SLD. 
IBMs appmach is to smcture the technological aspects to mure that the services are 
eligible for funding (IBM Proposal at 66-67) and to “srmctur[e] the application for 
funding and supporting documentation to maximize the SLD funding. It is anticipated 
thar all funding requests will be funded at the 90% level.” (IBM Proposal at 67). 
Applicant, in explaining its basis for selecting IBM. stated that it considered IBMs 
success in “‘obtaining awards for E-Rate projects’’ and IBM’s ability IO “enhance the 
quality aud viability o f  any Dismct submitral” seekw Schools and Libraries Support 

Box 125 - Cormp~ndcncr Unit, SO South J d f c m  Rosd. whippmy. Nrw ) m y .  0198 I 
Vi i i i  yl mlinr at: nno:/~.rrvnivsrpsrrorvicdom 
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straightforward. We evaluated the one and only bid for each ofthe requested services.” 
(Id. ) 

11. Discussion 

k Schools and Libraries Universal Service Support Mechanism Competitive 
Bidding Requirements 

In preparing request(s) for funding, applicants seeking discounted sexvices through rhe 
Schools and Libraries Universal Service Support Mechanism must follow certain 
competitive bidding requirements. An applicant initiates the competitive bidding process 
when an applicant siibmits an FCC Form 470 to USAC for posting on the SLD portion of 
the USAC website. See 47 C.F.R. 8 54.504(b); Schools and Libraries Universal Service, 
Description of Services Requested and Certification Form 470, OMS 3060-0806 (April 
2002) (FCC Form 470). This posting enables prospective savice providers to bid on Khe 
equipment and services for which the applicant will request universal service support, 
After the Form 470 has been posted, the applicant must wait at least 28 days before 
entering into apreements with service providers, must comply with all applicable state 
and local procurement laws, and must comply with the other competitive bidding 
requirements established by the Federal Communications Commission (FCC). See 47 
C.F.R 56 54.504, 54.51 1; In re Federal-Stare Joint Board on Universal Service, CC 
Docket No. 96-45, Report und Order, FCC 97-157,1575 (rcl. May 8, 1997) (Universal 
Service Order). 

FCC rules require applicants IO “submit a complete description of the services they seek 
so that it may be posted for competing smice  providers to evaluate.” Universal Service 
Order, 570. The FCC requires “the application to describe the services that rhe schools 
and libraries seek to purchase in sufficient detail to enable potential providers IO 
formulate bids.” Id. 575. A description of the Internet access and internal connections 
services being sought are required to be provided in Items 9 and 10 of the FCC Form 470. 
The instructions for FCC Form 470 state that these items “must be completed to provide 
p o t h a l  bidders with panicular information about the services you are seeking.” See 
FCC Form 470 Instructions. April 2002 at 10.2 The insnuctions for Item 9@) state that 
this box should be checked if the applicant does not have an RFP. and that, if this box is 
checked, the a p p l i a  ‘’must fill in details in the space provided about the specific 
Inremet access services or functions and quantity and/or capacity of service” that is being 
sought. Id. ar 12. The Form 470 instructions for Item lo@) state that this box should be 
checked if the applicant does not have an RFP, and that, if this box is checked, the 
applicant “must fill in details in the space provided about the specific internal connections 
services or functions and quantity and/or capacity of service.” Id. (emphasis added). 

FCC regulations furrher require that the entity selecting a service provider “carefully 
consider all bids submitted and may consider relevant factors other than the prsdiscount 

fhc FCC Form470 Md Insmrcdons w6t revised in April 2002. The language cited bexe was nor 
changsd when rht immcdons wsrc revhod. 
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particular, the Eligible Services List indicates that Uaining is conditionally eligible under 
the following parameters: 

Training is eligible if it is basic instrunion on the use of eligible equipment, 
coincident with and directly associated with the installation of such equipment. 
Training of teachers and staff in the use of covered services in their programs of 
instruction or for professional development is not eligible for discount. 

See htiu:/ /www.sl .univLrsaIservicc.or~~~~~~~li~iblcSewic~sLisr IO1 701 .@drat 34. 
The list further indicates thar htemet training is ineligible. See id. at 14. The list also 
provides that “Consulting S e r v i c e d o s t s  of expudse in areas such as initial planning, 
consulting, development of technology plans, application assistance, and program advice 
are not eligible.” Id. at 34. 

Ysleta’s RFP identified a range of services hat  Ysleta sought under each selection 
criteria. These included development of a Staff Development Plan, hoject Management, 
project planning, specialized program assistance, and other services including funding 
assistance. In response IO each selection criteria identified by Ysleta, IBM described in 
detail a wide range of services that it would provide to Ysleta as Ysleta’s “Technology 
Partner.” (IBM Proposal at 17-80). These services included a vasr array of ineligible 
services, including teacher and administrative personnel training, project management 
suvices, consulting services, and assistance in filling out program forms, among othen. 
In responding to the selection criteria, IBM indicated that it “will only be performing 
those tasks specifically identified in the Statements of Work.” (IBM Proposal a1 30). 
IBM stated that the cost to Ysleta for all of these services will be the percentage ofrhe 
costs based on Yslera’s discount percentage and that USAC would pay h e  remainder of 
the cost as support. (IBM Proposal at 69). The General Connan between Ysleta and 
IBM specifies that IBM would be paid for the services specified in the RFP, IBMs 
Proposal, and the Staremats of Work by the Universal Service Fund (90%) and the 
Applicant (10%). (General Contract ai I, 2). 

Under FCC rules, the only services that are potentially eligible for funding are the 
services sought on the FCC Form 471 and identified in the Sratements of Work. 
However, the agreement berween Ysleta and IBM indicates that IBM will be providing 
Yslm with a wide range of other services in addition to the services specified in the 
Sratemenrs of Work. Thee  types ofrraining and consulting services are not eligible for 
funding. Consequently, their cost cannot be included in Ysleta’s funding request. 
However, the General Contract provides that IBM would be paid for these s&ces by 
Schools and Libraries Suppon Mechanism funding earmarked for eligible sewices only. 

If the cost of these services are included in Ysleta’s funding requests, then those funding 
requests contain ineligible items. If IBM considers its services to be “free,” then the Free 
Services Advisory requires that the value of those services be deducred from the p i e  
discount cost of services indicated in the f d i n g  requests. It appears highly unlikely that 
IBM intends to provide these swices free of charge since IBM clearly stated in its 

Bar 115 - Cmpondmcz Unit, 80 SOwh J rMm Road, Whlppny. Ncv Jcrily. 07981 
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prices submitted byproviders.” 47 C.F.R. 4 54.51 I(a). In regard to these competitive 
bidding requirements, the FCC mandated that ‘price should be the primary factor in 
selecting a bid.” Universul Service Order. 7 481. When allowed under stare and local 
procurement rules, other relevant facron an applicant may consider include ‘+nor 
experience, including past performance; personnel qualifications, including technical 
excellence; management capability, including schedule compliance; and environmental 
objectives.” Id. 

B. The Solicitation Process Conducted by Applicant Did Not Comply With 
Schools and Libraries Universal Service Support Mechanism 
Requirements 

1. Applicant SeleMed a Service Provider By a Process Other Than the 
FCC Form 470 Posting Process and Without Specifying the 
Services Being Sought 

The Form 470 posting process mandated by FCC rules requires applicants to choose 
service providers rhat will provide specific, defined services. The FCC regulatory 
framework governing the Schools and Libraries Support Mechanism does not allow 
applicants to select service providers through a process other rhan the FCC Form 470 
posting. If an applicant chooses a service provider through any process other rhan the 
FCC-mandated process, then the services being procured cannot be eligible for Schools 
and Libraries Support Mechanism funding. See, e.g., 47 C.F.R. 5 54.504(b); FCC Form 
470. 

The facts above demonstrate that Ysleta selected IBM to be irs Technology Partner as a 
result of the RFP--which was not cited or otherwise refemd to in Applicant’s FCC Form 
470. Applicant did posr an FCC Form 470 for the services for which it now seeks 
funding. Howevk. in rhe W, Ysleta explicitly stated its intention IO select its service 
provider &rough the RFP process rather thaa through the 470 posting process. The RFP 
stated that: “all E-rate applications will be submitted using the successful bidder’s single 
SPIN number (Sewice Provider Information Number).” (Ysleru RFP at 3.6). In addition, 
Yslera acknowledged rhat it selecred IBM as a result of the RFP rather rhan rhrough the 
FCC Form 470 posting process when, in response to SLD’s hquhy, it stated, “[a]lthough 
we do not have an E-Rate Funding Request for our Systems Integration Partner conmct, 
it is extremely imponant to our successful use of technology, so we have included rhe 
RFP, and all of the bid responses.” (Yslefa Fox at 1). 

The RFF’issued by Ysleta did not describe the specific sexvices that were described on 
the FCC Form 470. Rather, the RIP described Ysleta’s request for a Technology 
Implementation and Systems Jntegration Partner and the criteria Ysleta would use to 
choose that partner. Ysleta’s RFP did not require bidders IO submit proposals for specific 

’ SLJJ does not evaluate as pan of Ihy mnlysis whcrhcr the description of the scrviccs sought on Yslota’s 
FCC Form 410 complies with prowm xules. 
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Id. at 44.031(f). Section 2254.003 of the Texas Government Code prohibits government 
entities from selecring professional senice providers “on the basis of competitive bids 
submitted for the contract or services,” but rather, requires the selection to be made: 

(1) on the basis of demonstrated competence and qualifications to perform the 

(2) for a fair and reasonable price. 
services; and 

Texas Government Code 5 2254.003. 

Ysleta’s FSP may have been issued under the provision of Texas procurement law which 
allows, but does not require, technology consultants to be selected on the basis of the 
factors indicated in the RFP. SLD does not reach the issue of whether the services for 
wbich Ysleta seeks funding on its FCC Form 471 may properly be considered 
professional services under Texas law, but notes rhar Ysleta seeks Schools and Libraries 
Support Mechanism funding for particular goods and scrvices. Thw, even if the RFP 
was issued, and IBM selected as Ysleta’s technology consultant, pursuant to this local 
law, Ysleta is still required to comply with FCC competitive bidding requirements in 
seeking Schools and Libraries Support Mechanism hd ing .  As explained above. the 
FCC requirements apply in oddifion lo any applicable state and local laws. Furthermore, 
the contract between Ysleta and IBM indicates that the cost of the General Contract is 
USAC‘s funding commirment to the school dismct plus the school dismct’s non-discount 
portion. Because rhe contraa between Ysleta and IBM specifically provides that 90% of 
IBM’s compensation will be through the Schools and Libraries Supporr Mechanism, 
Ysleta and IBM are required to comply with FCC competitive bidding requiremenrs. 

4. The Winning Proposal Included Many Ineligible Services 

Schools and Libraries Support Mechanism rules authorize USAC to provide universal 
service support to telecommunicarions carriers and non-telecommunications caniers for 
providing supported services to eligible entities. See 47 C.F.R $5 54.501(a), 54.517. 
These rules prohibit applicants and service providers from using discounts to subsidize 
the procurement of ineligible or wequested products end services. See, e&, Free 
Services Advisory, h~~// /www.sl .univ_ersnlscrvicc.or~r~fercncc/~r~es~~iccs,~~.  
Consequently, “[tlhe value of all price reductions. promotional offers, and ‘free’ products 
or services must be deducted from the prediscount cost of services indicated in Funding 
Requests.” Id. 

FCC mles furtbn require applicants to cenify that they “have secured access to all of the 
resources. including computers, training, software, maintenance, and electrical 
connections necessary to make effective use of the services purchased as well as to pay 
the discounted charges for eligible services.” See Schools and Libraries Universal 
Service, Services Ordered and Certiiication Form 471, OBM 3060-0806, Item 25 
(October 2000)(rCC Form 471). Although applicants c d f y  that they have secured 
access IO these resources. rhese resources are generally not eligible for discounts. In 

DEC 83 ’62 14:42 2022e3m36 PQGE .08 
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services with a definite price. Rather, Ysleta only required bidders responding to its RFP 
to “describe their approach, qualification, and indusny experience in the desigr and 
implementation of these network requirements in large school dismcts.“ (Ysleru RFP at 
3.7.4.) Furthermore, the RFP did not require “a firm, fixed price. a cost plus proposal, or 
any oher specific cost informadon with the exceptions oE a cost schedule for services 
and COSIS for Specialized Services for funding assistance.” (Ysleru RFP at 3.7.7). In 
regard IO the specific services for which funding would larer be requested, IBM provided 
only a “general description of IBMs networking capabilities.” (UBM Proposal at 30). 
IBM’s proposal stated that while it is capable of performing all the tasks. it ‘’will only be 
performing those tasks specifically identified in the Starements of Work developed at the 
direction of ~ s l e t a ] . ”  (IBM Proposal at 30). The RF’P indicated rhat after the 
Technology Partner was selected, Yslera and the Technology Parmu would negotiate rhe 
Statements of Work for each fundmg request. (Yslera RFP at 3.7.7). 

Applicant stated that it did not receive any other bids in response to its FCC Form 470 
posting other than the “contracts.” (Ysleru F a  at 2). These “contracts” are the 
Statements of Work that me described in the RFP and in JBMs proposal to Ysleta that 
Yslera and IBM negotiated after Ysleta selected IBM to be its Technology Partner. 

Viewed in totality. these facts indicate that XBBM was selected as the service provider as a 
result of Ysleta’s RFP and IBM’s Proposal, nof as a result of the FCC Form 470 posting 
process required by Schools and Libraries Support Mechanism regulalions. In selecting 
its service provider through a separate RFP process, while at the same rime stating in its 
FCC Form 470 that no RFP existed. Applicant in effect misled those service providers 
that may have relied on its FCC Form 470 as posred. These facts funher demonstrate that 
when TSM was selected to be Ysleta’s Technology Partner, the actual services for which 
funding would be requested had not been defined. The Statements of Work were 
negotiated after Y s l m  selected IBM. Because Applicant failed to comply with the 
requirement that it select its service provider to provide specific services through h e  FCC 
Form 470 posting process, its funding request has been denied as being in violation of 
Schools and Libraries Support Mechanism competitive bidding requirements. 

2. Applicant Selected a Service Provider in Violation of the Requirement 
that it Choose the Most Cost-Effective Provider of Service with Cost 
Being the Primary Factor 

Schools and Libraries Supporl Mechanism rules require a competitive bidding process 
pursuant to which an applicant chooses a service provider only after deffing the specific 
services sought and after the FCC Form 470 has been posted. The primary facror in 
making the selection must be [ow cost. See 47 C.F.R $54.51 I(a); LlnivwsolService 
Order. 71 481. 

The RFP issued by Ysleta did not require “a firm, fixed price, a cost plus proposal, or any 
other specific cost information with the exceptions of: a cost schedule for services and 
costs for Specialized Services for funding assistance.” (Ysleru RFP at 3.7.7). The 

Box 12s -Comr~mJmce Unit; 80 Soulh JdTrrion Rwd. Whippy. NCW J-. 07981 
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selection criteria indicate that this factor is among the least heavily weighted, at 25 
points. (Ysleru RFP at 3.7.1 - 3.7.8). JBM responded to Yslera’s RFP with a description 
of its pricing model, a reminder That IBM must mum a profit, and a schedule of IBM 
hourly rate charges. (IBM Proposal at 77-80). In addition, as set out above, Ysleta 
selected IBM before defining the actual work to be done for which funding would be 
requested. 

These facts demonstrate that Ysleta could not have selected the most cost effective 
provider of service, Urith low cost being the primary factor. This is the case because IBM 
did not specify the cost of the contract, because Ysleta selected IBM before the actual 
work for which funding would be requested was defined and quantified, and because the 
RFP’s selection criteria do not include these factors. Funhermore, Applicant’s stated 
reasons for selecting IBM do not indicate that Applicant selected IBM based on whether 
IBM was the most cost-effective provider of service with low cost being the primary 
factor. (Yslera Board o f h s t e e s  Meering at B-5). Because it is beyond dispute that 
Applicant did not select IBM based on whether IBM’s bid was the most cost-effective, 
with price being the primary factor, Applicant’s funding request has been denied as being 
in violation of Schools and Libraries Support Mechanism competitive bidding 
requirements. 

3. Applicant Must Comply with FCC Porm 470 Posting Requirements in 
Addition to Applicable State and Local Proeorement Laws 

FCC regulations governing the Schools and Libraries Support Mechanism require 
applicants to comply with all applicable state and local procurement laws. See, e.g., 47 
C.F.R. $5 47 C.F.R $6 54.504,54.511; UniversaISmice Order, 7 575. This 
requiremenr does not, however, eliminate the FCC’s competitive bidding requirements 
pursuant to which the service provider must be selected with reference IO the particular 
services sought, aft- the FCC Form 470 has been posted, and the primary factor in 
making the selection must be low cost. 

Under Texas law, school district contracts, with certain exceptions not relevant here, are 
required to be made according to whichever of a list of merhods provides the “best value” 
for the dismct. See Texas Educ. $44.031(a)(1). Those. methods include competitive 
bidding. See id. In determining to whom to award a conuaer, dismcts may consider a 
variety of factors, one of which is the purchase price. See id. at 5 44.031&)(1). These 
requirements do not. however, neceswily apply to contracts for services rendered by a 
technology consultmt: 

A school district may, at its option, contract for professional services rendered by 
a financial consultanr or a technology consultant in the manner provided in 
Section 2254.003, Govemmenr Code, in lieu of the methods provided by this 
section. 


