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SUMMARY 

The Commission should foster rural access to spectrum by licensing at least a portion of 
future spectrum allocations on the basis of the Metropolitan Statistical Area (MSA)-Rural 
Service Area (RSA) assignment model. Adopting an RSA-size licensing model will help the 
FCC to achieve its goal of spectral efficiency because it will ensure that wireless facilities 
actually will be constructed and operated in rural areas By definition, an RSA is an area made 
up of rural territory, without any significant urban or suburban area within its boundaries. When 
larger license sizes are used, the licensee can generally avoid service to rural areas by satisfying 
its buildout requirement with coverage to only the major population centers. To hrther enhance 
rural spectrum access, the Cornmission should: 

A Use the RSA concept as the basis for its definition of “rural areas”; 

B. Move forward with its proposal to create rural telephone bid credits, since small 
business bid credits have been ineffective in facilitating rural telco participation in 
auctions: 

C Recognize that although nationwide carriers can achieve greater economies of scale, 
they lack the incentives to serve rural areas, making it vital that rural carriers be given 
the opportunity to bid on small. rural licenses; 

D. Revise the partitioning and disaggregation rules to better facilitate such transactions, 
by providing large licensees with greater incentives to deal with rural carriers 
(including a larger reduction of a buildout requirement if a licensee partitions to a 
rural carrier; and/or a modified version of the cellular unserved area rule); 

E. Adopt reasonable performance requirements that create incentives for the licensee to 
serve rural areas, and recognize that use of RSA-sized licenses will make any 
performance requirements more effective, 

F. Adopt a spectrum leasing option as a tool for certain spectrum transactions, while 
recognizing that the band manager concept (mandatory leasing) will not be effective 
in rural areas, since high rural construction costs militate against investing in  
“borrowed spectrum”; 

G. Adopt higher permissible power levels for rural licensees, since higher power will 
allow lower construction costs; 

H Facilitate unlicensed operations in rural areas, while protecting the rights of 
incumbent licensees operating on the same spectrum; 

Reexamine its policy of liberally granting ETC status to wireless operations in rural 
telco service areas, because of the lack of rural benefits and adverse impact on the 
future of USF. 
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N(J/UX oj lttquiry (/.CY’ 02-235), released ) 

To: The Commission 

COMMENTS OF SOUTH DAKOTA TELECOMMUNICATIONS ASSOCIATION 

South Dakota Telecommunications Association (SDTA), by its attorney, hereby submits 

these comments concerning the Commission’s Notice of Inquiry (“NOI”) in the above-captioned 

proceeding. As discussed below, the single most important factor in  making spectrum available 

in rural areas is the use of smaller license areas for at least a portion of the spectrum to be made 

available in each future auction. Other measures to enhance mral spectrum access are discussed 

herein In  making its comments below, SDTA assumes that the Commission will issue a detailed 

Notice of Proposed Rulemaking, with specific language for proposed rule changes, prior to 

adopting any final measures based on the NO1 

1. STATEMENT OF INTEREST 

SDTA is an association of 30 independent, cooperative and municipal incumbent local 

exchange carriers (TLECs) serving rural areas in South Dakota. These mral telephone companies 

are striving to bring advanced telecommunications services to their rural communities. Most 

have participated in spectrum auctions. with mixed success All are expending significant 
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resources trying to determine the best way to make use of wireless technologies for the benefit o f  

the rural communities they serve. 

11. THE COMMISSION SHOULD TAKE DECISIVE ACTION TO FOSTER SPECTRUM ACCESS IN 
RURAL AREAS. 

SDTA applauds the Commission for i t s  initiative in  focusing on the issue ofwhethei 

wireless services are available in rural areas. Creating meaningful access to spectrum in rural 

areas i s  critical. Industry and consumer trends indicate that wireless will play a much larger role 

in the future in carrying both voice t ra f fc  and data.’ As consumers come to expect greater 

mobility, it wi l l  be necessary for the traditional wireline telephone carriers to incorporate 

wireless into their service offering. I n  rural America, this mobility has greater significance, since 

everyday l i fe often requires traveling over great distances. Moreover, accidents, vehicle 

breakdowns and medical emergencies have potentially more dire consequences in  rural areas, if 

help i s  not summoned immediately Effective and affordable wireless communications can 

greatly mitigate the reduced availability of emergency services in  such areas. I n  addition, fixed 

and mobile wireless offers the potential to bring broadband datdinternet access to rural 

communities more quickly and less expensively than traditional wireline technologies. SDTA’s 

inembers have been on the cutting edge in  deploying fiber optic rings throughout the State o f  

South Dakota, as a way to empower i t s  citizens. However, it i s  s t i l l  necessary to  accomplish the 

“last mile” deployment to the subscriber In remote areas, this last mile is  often in fact several 

miles, making wireless technology an attractive or even necessary solution 

.Jpedru171 Policy Task- Force Repor/, ET Dockct No. 02.135 (rcleascd Novcinber 2002) at 12. discussing I 

csplosive dcinmd for spcciwn-bascd services and dcvices. 



In recognition of these circumstances, Congress has instructed the Commission to take 

action As the NO1 correctly observes, Section 309(j)(3) ofthe Communications Act of 1934, as 

amended, directs the Commission to design competitive bidding systems so as to promote 

certain public interest objectives, including “promoting economic opportunity and competition 

and ensuring that new and innovative technologies are readily accessible to the American people 

by avoiding excessive concentration of licenses and disseminating licenses among a wide variety 

of applicants, including small businesses, rural telephone companies, and businesses owned by 

minority groups and women ” 47 U S.C 8 309(j)(3)(B). 

When Congress gave the Commission the authority to conduct spectrum auctions in the 

Omnibus Budget Reconciliation Act of 1993, many legislators were concerned that competitive 

bidding would result in  a much greater concentration ofwireless licenses and facilities in the 

hands of large and “deep-pocketed” entities, and i n  the more populous and financially lucrative 

urban areas. H.K. Report / 0 3 - / / / .  103d Congress. 1 ”  Session, at pp. 254-55 As a result, 

Congress granted competitive bidding authority to the Commission only on the condition that the 

auction methodologies to be implemented would include safeguards to protect the public interest 

in the use of spectrum, and to advance the objectives of Section 3096)  

Congress expressly required the Commission to adopt and implement specific spectrum 

auction regulations that would: 

“consistent with the public interest, convenience and necessity, the purposes of 
this Act, and the characteristics of the proposed service, prescribe area 
designations and bandwidth assignments that promote (i) an equitable distribution 
of licenses and services among geographic areas, (ii) economic opportunity for a 
wide variety of applicants, including small businesses, nil-al telephone companies, 
and businesses owned by members of minority groups and women, and (iii) . ,  
investment in and rapid development of new technologies and services,” 47 
U S C 5 309(j)(4)(C), and 
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“ensure that small businesses, rural telephone companies, and businesses owned 
by members of minority groups and women are given the opportunity to 
participate in the provision of spectrum-based services, and for such purposes, 
consider the use of tax certificates, bidding preferences, and other procedures.” 47 
U.S C 4 309(j)(4)(D) 

These statutory provisions require the Commission to monitor and adjust its spectrum 

auction procedures to ensure that wireless facilities are being constructed and operated i n  rural 

areas, and that rural telephone companies and other small businesses are being afforded fair 

opportunities to acquire and develop an equitable share of the auctioned spectrum 

Quality wireless services (especially digital wireless services) have not become widely 

available in major portions of rural America With the exception of roaming corridors along rural 

stretches of certain interstate highways, wireless has been primarily an urban and suburban 

service To a large extent, this is due to the large geographical licensing areas (e g , EAGs, 

Metropolitan Trading Areas (MTAs), etc ) that the Commission assigned in previous auctions. 

These large licensing areas have been dominated by one or more urban areas, and generally have 

had population, demographic, and economic characteristics beyond the scale that rural telephone 

companies could reasonably expect to successfully bid on and serve. 

SDTA addresses below the specific inquiries posed by the Commission in this 

proceeding, in  the order in which they appear i n  the NOI. 

A. Definition of “Rural Areas” 

The NO1 (at para. 15) requests input on how the term “rural areas” should be defined, for 

purposes of implementing the mandates of Section 309Q) of the Act. SDTA believes that the 

Commission has already begun to explore a rural spectrum1 allocation path that will effectively 

implement the Act, without creating an unduly complicated definition of the term “rural.” In 

particular, the Commission should license at least a portion of virtually all future spectrum 
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allocations on the basis of the Metropolitan Statistical Area (MSA)-Rural Service Area (RSA) 

assignment model The Commission has already taken a positive first step by assigning 

MSNRSA licenses to the 12 MHz C-block i n  the Lower 700 MHz Band (710-716 MHd740-746 

MHz).‘ A s  reflected in the Auction No.  44 results, rural carriers were very active in this 

spectrum sale, and most were successful bidders. 

Adopting an RSA-sized licensing model will help the Commission avoid an overly broad 

application of rural benefits, because it will ensure that wireless facilities actually will be 

constructed and operated in rural areas By definition, an RSA i s  an area made up of rural 

territory, without any significant urban or suburban area within its boundaries This fact would 

allow the Commission to avoid the definitional quandary discussed in the NOI, since any 

construction within the RSA would be service to a wral area. The Commission would not have 

to focus unduly on whether the applicant meets the definition of “rural telephone company” 

When larger license sizes are used, the licensee can generally avoid service to rural areas 

by satisfying its buildout requirement with coverage to only the major population centers in  the 

license territory Use of MSA and RSA licenses creates a natural marketplace incentive for 

larger carriers to focus on the urban and suburban areas that are at the core of their business plan, 

while to some degree shying away from the rural areas that they have no immediate plan to 

cover 

RSA license areas will also ensure that these licenses will be acquired by the entities that 

place the highest value upon serving rural areas Rural telephone companies have a long and 

proven record of high-quality service that has been responsive to the needs of rural customers I f  

l?eallnm/mn m7dSen~ire l?ulcs/iir [he 698- 746 .IdHz Specirunr Annd (lelevisioi? Channe1.s 52-59). Gh’ 
Dockel ,Yo. 01-74, relcascd January 18. 2882. 
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license sizes are small enough for rural telephone companies to acquire them with their l imited 

resources, wireless services wil l  be more readily deployed in  rural America, consistent with the 

rural mandates o f  the Communications Act At  the same time, the Commission will be helping a 

group of bona fide and verifiable sma l l  businesses to participate in telecommunications, 

consistent wi th i ts  statutory obligations 

should be used for at least one band o f  spectrum i n  virtually every auction, rather than using a 

sliding definition of “rural” from auction to auction See N O /  aipara. 15. 

For this reason, SDTA believes that RSA-sized licenses 

B. Bidding Credits 

The Commission should move forward with the proposal discussed in  the NO1 to create 

rural telephone bid credits.3 The NO1 correctly observes that most rural telephone companies 

qualify as “small businesses” or “entrepreneurs” for purposes of existing bid credits. However, 

the Commission’s “entrepreneur” and “small business” bid credit programs that were designed to 

assist bona fide small businesses in entering the wireless business have not proven to be an 

effective tool for rural carriers. Due in part to the assignment of large licensing areas, past 

entrepreneur and small business auctions have been dominated by start-ups designed on paper to 

meet the letter o f  the Commission’s eligibility requirements and attribution rules. But these 

entities were able to access resources far in  excess o f  those available to rural carriers and typical 

small businesses. 

In  the most recent Broadband PCS auction (Auction No 3 5 ) ,  for example, entities 

claiming less than $125 mil l ion in  attributable annual gross revenues and less than $500 mi l l ion 

in  attributable total assets bid billions ofdollars to win the lion’s share of the restricted 

entrepreneur licenses As the NO1 observes (at para. 6), 79 percent o fa l l  qualified bidders have 

YOJ, paras 16-17, a1 I I 
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received a small business bid credit This outcome has left rural carriers with little or no ability 

to distinguish themselves from other bidders, and the small business credit has in essence been 

neutralized in many prior auctions. A rural telephone bid credit would help to mitigate this 

unfortunate dynamic. 

To avoid the risk of unqualified entities receiving this benefit, the rural telephone bid 

credit should be awarded to any entity that meets the statutory definition of “rural telephone 

company”4 and is bidding on a license that includes or is adjacent to its certificated service area. 

If a group of rural telephone companies is jointly bidding on a license, the bid credit would be 

available if the license includes or is adjacent to the certificated service area of any member of 

the bidding group. The rural telephone bid credit should be available in addition lo any small 

business bid credits for which the applicant (or consortium) is eligible, and the value of such a 

credit should be at least 25 percent. I n  auctions that do not include RSA-sized licenses the value 

o f a  rural telephone bid credit should be at least 35 percent 

The Commission has previously come to the conclusion that rural telcos do not appear to 

have barriers to capital formation similar to those faced by other designated entities. See NOIaf 

porn /7. However, the auction experience since the Commission made this finding in 1994 has 

proven the opposite to be true. “Small businesses” like Salmon PCS and Alaska Native Wireless 

have come to the table with hundreds of millions or hilIiorr.c ofdollars that they rather easily 

raised by granting equity interests to some of the largest telecommunications carriers on the 

planet. In  contrast, rural telephone companies are limited in their ability to raise large amounts 

of money This is especially true of rural telephone cooperatives, which are generally restricted 

by their cooperative by-laws and/or state law from raising money through the issuance of large 

17 U S C 9 153 (37) I 

7 



equity interests. In a cooperative structure, each subscriber is an owner, and holds the same 

(miniscule) undivided ownership interest as every other subscriber. See Ex P w f e  Commerrfs cf 

Ncflloiia/ TL./ecommiinicuf/on.r (~'ooprulive A.crocia/inn et a/, WT Docket No. 97-82, filed 

November 26, 2002. 

The NO1 also notes that rural telcos may have access to "below market rate lending" 

through the Department of Agriculture's Rural Utilities Service ("RUS"), including the 

broadband deployment provisions of the Farm Security and Rural Investment Act of 2002. See 

NO/ cif  para. /7. However, RUS generally requires rural carriers to provide a carehl business 

plan of limited scope I n  the experience of SDTA and its members, RUS has not been anxious to 

lend huge amounts of money for what the marketplace views as speculative wireless ventures, 

especially in the amounts that would have been necessary to bid successfully against the likes of 

Salmon PCS and Alaska Native. 

SDTA and its members are certainly excited about the possible benefits ofthe Farm 

Security and Rural Investment Act of 2002 However, the program of broadband deployment 

loans to be administered by RUS under this legislation do not constitute a "cure all" for rural 

telco access to capital. In particular, the legislation's definition of "broadband" would pose a 

problem for most of the "advanced" (Le., 2.SG) wireless technologies that are available today. 

The rules provide that RUS will publish the criteria for "broadband" in  the Federal Register at 

the beginning of each fiscal year, and they are starting with the Commission's current Section 

706 standard for "advanced telecommunications capability" ( / . e , ,  200 kilobits per second, or 

kb/s, in  both directions). However, one of the most advanced wireless technologies available 

today, CDMA 1 xRTT, falls short of this definition because it only has the capability to transmit 
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at bit speeds of up to 153 kb/s ’ 

The legislation also contains a “one-per-market’’ rule, pursuant to Section 1738.19 (h) of 

the RUS rural broadband loan rules [7 C.F.R. §l738.l9(h)]. Under this restriction, RUS will not 

approve loans to more than one applicant to provide broadband service within the same eligible 

rural community. This restriction seems to conflict with the Commission’s pro-competition 

policies. Moreover, it can prove problematic in instances where different types of geographic 

service areas are used for licensing (e.g., RSAs for cellular and Lower 700 MHz Band vs. Major 

Trading Areas [MTAs] and Basic Trading Areas [BTAs] for PCS vs. BTAs for LMDS and 

MMDS vs. Basic Economic Areas [BEAs] for 39 GHz). In  other words, some other carrier may 

have applied for a loan through the RUS Broadband Access program to help deploy LMDS in 

one portion of a BTA market, and this might prevent a lower 700 MHz band licensee from 

obtaining an RUS loan to help it to serve a different community that happens to be within the 

same BTA as the LMDS licensee 

I n  addition, it appears that rural carriers cannot use these RUS loans i n  conjunction with 

leased spectrum. The Commission’s Spectrum Policy Task Force has advocated spectrum leasing 

as a way to help rural telcos to gain access to spectrum they would not otherwise be able to 

obtain at auction S/iec/rum Pv//cy / ask  / ? m e  Keporl, ET Docket No 02-135 (released 

November 2002) at pp. 55-57. Under Section 1738.19 (b) of its rules [7 C.F.R. §1738.19(b)], 

RUS will not make a broadband deployment loan to finance facilities leased under the terms of 

an “operating lease.” RUS staff has inforinally indicated that a spectrum lease would be 

considered an operating lease 

5 .See Stiilcinenl of David L. Sicradzki. Counsel [or U.S. Ccllular Corporation. “Broadband Access and 
Dcployiiicnl i i i  Rural Arcas.” beforc tlic U.S Departmilt or Agriculture RUS Program 011 Rural Broadband Access, 
Juiic 27 .  2002. Acailablc online ill Iittp:i/u~v~v.tisda #o,/rusllelecoIn/publiclneerinriDublic meeting litin. 
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Likewise, the RUS broadband loans cannot be used to defray the cost o f  customer 

premises equipment (CPE). A significant barrier to deploying rural wireless networks is the cost 

of CPE, and i t  i s  often necessary for carriers to  consider subsidizing this cost i n  order to spur 

subscriber interest Indeed, the lack ofaffordable subscriber equipment has been a key reason 

why LMDS has not been successfully deployed on a large scale, especially in rural areas. See 

Wirekrv BroudhandNetworks Hu~dhouk. Chapter 7 (LMDS) p. 2. Section 1738.19 (e) ( I )  o f  

the RUS Rules [7 C.F.R. 51738, I9(e)(l)] indicates that the RUS loan cannot be used to help 

finance the cost o f  customer terminal equipment or associated inside wiring. The expense of 

sending a technician to the customer’s home @e., the “truck roll”) i s  another significant barrier to 

the deployment o f  fixed wireless networks in turd America Section 1738.19 (e) (3) o f  the RUS 

ru les  [7 C.F.R. tj1738,19(e)(3)] indicates that proceeds o f the  RUS loan cannot be used to help 

pay operating expenses. 

Moreover, it appears that rural telcos may have difficulty using RUS broadband loan 

money to acquire spectrum at auction. The RUS staff responsible for reviewing completed 

broadband loan applications has indicated that loan applicants must have all required regulatory 

approvals in place hcfore their loan application will be considered for hnding.  This requirement 

may pose an additional hurdle for rural telcos seeking to  compete in a spectrum auction 

Therefore, while rural telcos have certain avenues available to them for financing, these 

avenues are o f  limited use for wireless projects, and pale in  comparison to the equity fund raising 

mechanism that has developed for other “small businesses”. A rural telephone bid credit i s  still 

necessary to help address this problem. 
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C. Geographic Service Areas 

As described above, many of the licensing areas used in prior auctions have been too 

expensive for rural telephone companies and consortia to acquire, and too costly and unwieldy 

for them to construct and operate thereafter As a result, most of the important third generation 

wireless spectrum has been acquired at auction or thereafter by large national and regional 

wireless carriers with the “deep pockets” necessary to bid and pay high prices These large 

carriers then have focused their construction and service efforts in the most populous and 

lucrative urban and suburban ponions of their licensing areas. In fact, these carriers normally 

have been able to satisfy their full build-out requirements without reaching the mral portions of 

the licensing areas. .YDTA considur.s the zrnuimilahiliry ($.mall license areas in uuclions to he 

thc .s/rigle q e a k u t  ohsiacle 10 rwal speclrrrm access 

The Commission and Congress recognized this problem when MSMRSA licensing areas 

were adopted for the Lower 700 MHz Band C-block auction.6 Many rural telephone companies 

have attempted to obtain spectrum in  the past, with mixed results, but were successful when 

seeking RSA licenses in the Lower 700 MHz auction. SDTA urges the Commission to continue 

to assign RSA licensing areas to one or more spectrum blocks in all future auctions. 

While some rural telcos were able to obtain BTA-sized licenses, many failed in their 

attempt to obtain their BTAs o f  interest. By definition, every BTA contains a city or town that is 

at the center of commerce for the designated area. This population center makes the BTA a n  

attractive bidding target for larger applicants, and often makes it possible for the auction winner 

to satisfy its construction requirement by serving only the population center i n  the BTA. 

Azic/ion Refirnf Act o/?OO2, Pub. L. 107-95. ,See also Heallocarion andSenJice Rulesfor Ihe 698-746 Mllz 6 

.Spwlruin Rand (Televisfon Channels 52-59), GN Dockcl No. 0 1-74. Rcpon and Order (released Jan. 18, 2002). 



Therefore, the MSAiRSA license scheme is much more effective in ensuring service to rural 

areas. 7 

The NO1 asks (at para. 19) whether large license areas are better because they may enable 

nationwide carriers to compete with smaller carriers in rural areas, using their greater economies 

of scale, and facilitate new entrants At  the outset, SDTA notes that in every important auction 

that has featured smaller (BTA or RSA) licenses, the Commission also auctioned other frequency 

blocks of the same spectrum, using larger license areas Thus, PCS licenses were auctioned 

using both MTA and BTA licenses; 39 GHz licenses were auctioned on both an EA and EAG 

basis; and while one 12 MHz-block of Lower 700 MHz spectrum has been auctioned using 

MSNRSA-sized licenses, the remaining Lower 700 MHz ABE-blocks, as well as the Upper 

700 M H z  Band (TV Channels 60-69) will be auctioned as much larger EAC licenses.’ Thus, 

even when the Commission has made smaller licenses available, the nationwide carriers have 

had a more than equal opportunity to obtain a larger license that included rural areas. The 

proposal to make at least one RSA-sized license available in each future auction would not 

change this fact.’ 

Tlle NO1 (nipnrn 19) ;isks i rcolnbinatorid or “package” bidding would facilitatc scn’ice to nlrnl arcas. 7 

Suc l~  configurations would only ll indcr niral service. by allowing largcr bidders to defeat a rural carrier’s ability to 
bid on Ihc license for i ts coinmuiuty Thc largcr bidder could in  cssence reinovc smaller licenses from auction 
b! making ll icin part of a package bid. 

,4uotir,,~ I i cJ~ rm Act  rf20/12, Pub. L. 107-lY5. Scc also .Auction o/Licei?ses In the 747-762,bfllz nnd 777. 

In any evcnl. i f  a nationwide carrier wislics lo scrve rural areas; i t  wi l l  gencrnlly bc able lo dominate the 

x 

~2 ciriz B a d s  (4uc:tion ,Z‘o. 311 I S  Weschuduled, Public Notice (DA 02-1829). released July 26. 2002. 

RSA-liccnse auction i f  it dcsires to do so. And n l i l c  tlierc niay bc sornc arguable incfliciency ill rcquiring l l i e  
iiationwide cane r  to bid on  sevcral small arcas insicad ol one larger area, tllc Commission’s refinements of the 
coniputcri7.ed bidding system has made bidding on lnil l l iple small areas a minor inconvenicnce. With the “click 
bos’. bidding foriiiat. l l ie nalionwide carner need not evcn straiegix over the amount to bid next. Therclore, 
“erficicncy” considcrations arc lnrgcly inapplicable. and llavc been mootcd by the availability of largc licenscs in 
most auctioned senices 
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More importantly, the notion that rural Americans would be better off if spectrum is 

spoon-fed to nationwide carriers in  the name of efficiency is a non-starter. The whole reason 

that hundreds of rural telephone companies exist in America today is that the residents ofthe 

communities they serve would still be living in the Stone Age ifthey relied on the larger carriers 

to bring them telecommunications service. Larger carriers are profit driven. As a result, they 

cannot justify extending service to many (if not most) rural areas When faced with this fact, 

m a n y  rural communities realized that the only way they would ever see telephone service would 

be to form their own telephone cooperative. This dynamic has not changed for the better over 

the years. In  fact, with the economic downturn that the telecommunications industry has 

experienced over the past three years, many large carriers are curtailing their wireless buildout 

plans l o  The Commission's records reflect that large carriers like GTE and Qwest have been 

systematically selling off their rural exchanges Eight years after the award of the MTA-sized 

PCS licenses (which collectively gave several nationwide carriers the right to cover every rural 

community in America), the vast majority of rural areas are still awaiting their first PCS signal. 

In the State of South Dakota, the only PCS coverage is in the City of Sioux Falls and the City of 

Watertown, and the interstate highway that runs between these cities. This service is provided 

not by a nationwide carrier, but by SDTA-member Brookings Municipal Utilities. 

In contrast, rural telephone companies have been formed with a priority of serving their 

rural communities first and foremost, even if larger carriers would not view such service as 

adequately profitable The hundreds of existing rural cooperatives are owned by the citizens 

they serve, and generally operate on a not-for-protit basis. It is true that these small carriers 

cannot achieve the volume equipment discounts and other economies of scale that nationwide 
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carriers achieve However, a less efficient service is better than no service at all, which is the 

prospect faced by many rural coinmunities if they had to wait for a nationwide carrier to extend 

coverage Rural telcos are attempting to achieve efficiencies approaching those of the 

nationwide carriers, by forming consortia, or by affiliating with a larger licensee As a n  

example, Brookings Municipal Utilities has formed an affiliation with Sprint PCS to facilitate 

nationwide roaming and other benefits for its South Dakota customers 

Therefore, the future of rural wireless communications depends on the participation of 

rural telephone carriers, which have a proven track record of serving their communities. In 

recognition of this fact, Congress mandated that the Commission facilitate rural telco 

participation in advanced telecommunications services, pursuant to Section 3096) of the Act. 

D. Partitioning and Disaggregation. 

Despite the Commission’s good intentions, its partitioning and disaggregation rules have 

proven to be largely unsuccesshl in assisting rural telephone companies and other small 

businesses to enter the wireless business. The problem is that the large national and regional 

carriers that control the licenses for most of the spectrum are not willing or able to devote the 

time and resources necessary to negotiate and implement arrangements on the scale desired by 

rural telephone companies Put simply, most national and regional carriers are not willing to 

negotiate partitioning and disaggregation arrangements for areas that have less than a million 

“pops” (potential market population) Commissioner Copps recognized this problem in 

announcing the NO1 in this proceeding “While partitioning and disaggregation theoretically 

could accomplish this goal, there is no proof that they do so,” the Commissioner said. 
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“Therefore, we should not rely on these tools to meet our statutory obligation until we gather far 

inore information.”’ I 

The Commission’s Spectrum Policy Task Force has recommended that the Commission 

“should expand the ability of spectrum users to partition their geographic service areas, or space, 

so that portions of their service areas that would otherwise lay fallow could potentially be put to 

use.” See Speclrimi Policy 7u.vk l*orce Iteporl, ,supra at p. 19. SDTA agrees with this 

recommendation 

The Commission should revise the partitioning and disaggregation rules to better 

facilitate such transactions by providing large licensees with greater incentives to deal with rural 

carriers. Such incentives can include a larger reduction of a buildout requirement if a licensee 

partitions to a rural carrier, and/or a modified version of the cellular unserved area rule. These 

mechanisms would be an important improvement to the current situation; bu t  they will not be 

effective as the only tool for rural entities to obtain spectrum, and smaller license areas in future 

auctions are still necessary. As Commissioner Copps correctly observed, “1 will continue to push 

for RSAs to promote rural service, and will not rely on partitioning and disaggregation for this 

purpose.”” 

E. Performance Requirements 

The use of performance requirements to ensure service to rural areas presents several 

thorny problems. If large license areas are sold at auction, most licensees can satisfy their 

performance requirements by serving only urban and suburban areas within the license territory 

Stalciiicnl of Corninissioncr Micllael J. Copps, I n  1heMolIer o/imcndments lo Ports I ,  2, 27, and 90 oJlhe 
Cwnf?i;.vsioii ‘k Rules lo License Services in the 216-220 IjtHz, 1390-1395 .MHz, I427-1-129hffIz. 1429.3432 hIHz, 
l $ 3 2 - l 4 3 5 M f z ,  /670-1675A_I/I: m d  2385-1390 ,MH: Governnienl lrnnshr Bands (Repori and Order), l&T Docker 
,Yo. 07-08, slaleiiicnt relcased May 16, 2002. 
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In  contrast, if the Commission strips a licensee of any unserved areas too early in the license 

period, i t  has arguably deprived the licensee of rights for which it paid valuable consideration. 

As discussed above, a possible solution is to adopt a modified version of the cellular “fill in” 

rule, in order to give rural interests an opportunity to serve portions of a larger license that 

remain unserved after a reasonable period of time has passed. However, i t  is important to give 

the incumbent licensee the opportunity to serve such areas before they are stripped away 

This issue further underscores the importance of using the MSNRSA licensing scheme in 

the future. If MSA/RSA licenses are awarded, larger licensees generally do not end up with rural 

areas that they will decline to serve. And rural carriers that obtain RSA licenses will by 

definition be serving rural areas when they construct their licensed systein. 

F. Band Manager Licensing 

The NOT inquires (at para. 26) as to whether a band manager licensing approach would 

make it easier for rural telcos to obtain access to spectrum, and facilitate service to rural areas. 

SDTA believes that this approach would not be workable for most rural wireless services. Rural 

wireless projects generally involve high construction costs (because of the vast spaces and 

rugged terrain that inust be covered), and reduced revenue expectations (because of the low 

population density). Most rural telcos will be reluctant to undertake these risks if the entire 

project hinges on a mere lease right, rather than ownership of an FCC license. And as discussed 

above, the spectrum lease concept is not supported by certain RUS loans. Therefore, while 

SDTA supports the adoption of a imlr/ntury spectrum lease concept as a limited tool to assist 

rural carriers obtain spectrum. it does not support the niundn/ory lease requirement that is the 

basis of the band manager concept 
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G .  Technical and Operational Rules. 

SDTA supports the concept of allowing increased power levels for rural 

telecommunications systems. A major consideration in any rural system design is cost. A 

stumbling block has always been the exorbitant expense of deploying dozens of costly lower 

power transmitters to cover stretches of roadways connecting small rural towns And it is even 

more costly to deploy transmitters covering the scattered ranches and farms beyond the 

highways, where the population density is even less. 

SDTA recognizes that there must be safeguards to ensure that high power operations in 

rural areas do not interfere with urban or suburban operations. However, given the remoteness 

of most rural areas from major markets, it should be feasible to create such safeguards. A key to 

this task will be the adoption of clear-cut interference definitions and protections. 

H. The Commission Should Create Additional Spectrum for Unlicensed 
Operations, But Must Protect Incumbents From Interference and Undue 
Economic Impact in the Licensed Bands. 

SDTA supports the concept of identifying additional spectrum for unlicensed radio 

operations, such as “Wi- Fi” (wireless fidelity). Low power unlicensed technologies are 

revolutionizing telecommunications, by allowing the fast and inexpensive deployment of 

wireless broadband access. SDTA is aware that some rural carriers (like Hickory Tech in 

neighboring Minnesota) are already successfully providing unlicensed wireless services in rural 

areas. and have been able to extend the reach of their xDSL service to remote subscribers as a 

result 

In  addition, the Commission should explore allowing unlicensed operations to operate 

with higher power levels in rural areas, in  order to gain a more efficient iuse of the spectrum. 

However, if  the Commission considers allowing operation o f  unlicensed devices on spectrum 
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1 3 .  . . that is already licensed to other entities, 

consequences for the incumbent licensees. In many cases, these incumbents paid substantial 

sums for their licenses at auction, and are in the process of expending even greater resources on 

equipment, engineering, site acquisition, and other construction costs. It would be inequitable 

and adverse to the public interest to compromise their operations in any way. 

it IS important to ensure that there are no adverse 

In  this regard, it is often difficult to identify a source of interference, especially when the 

offender i s  not licensed Consumers purchasing an unlicensed device at Radioshack or similar 

retail outlets are unlikely to read the “fine print” about operating on a non-interfering basis, and 

likely will not have the know-how or incentive to observe the restriction, even if they become 

aware of it. The Commission can take official notice that, even where the identity of the 

interference source is known, it often takes weeks or months to remedy the problem, even when 

the Commission becomes involved Moreover, SDTA shares the Spectrum Policy Task Force’s 

concern that unlicensed users may claim “squatter’s rights”. See Spectrum Policy 7a.rk Furce 

I k p r f ,  s7pm at p .  58. Therefore. it is important that the Commission study this proposal 

carefully, and establish the permissible interference levels below which unlicensed devices could 

safely operate on licensed spectrum. The Commission should then set the ceiling far enough 

below this maximum interference level that incumbent licensees can be assured of no 

interference In  some instances, allowing unlicensed “underlay” operations may not be 

appropriate 

The Task Force also proposes that “opportunistic” unlicensed radios be allowed to 

operate on licensed spectrum at power levels d o v e  the interference “temperature” limit to be 

established by the Commission (Report at p. 56). SDTA believes that such opportunistic 

This proposal is  under considcraiion in conneclioii with the Co~i~~nission’s Spcclnm Policy Task Forcc 13 



operations should only be allowed pursuant to a spectrum lease or other negotiation with the 

incumbent licensee. It  is clear that such operations will create the potential for interference. As 

discussed above, even if there are clear cut incumbent protection rights on the books, 

enforcement can be difficult. Therefore, the incumbent licensee should be in a position to decide 

whether to risk such situation, and should be compensated for taking the risk. Higher powered 

unlicensed operations should not be imposed on incumbents by virtue of government-granted 

spectrum “easements”. 

I n  this regard, the Commission mus t  recognize not only the potential for interference 

from unlicensed operations, but also the potential economic impact on incumbents. This is 

especially true in rural areas. It is now clear that licensed providers ofthird-generation (3G) 

wireless services must incorporate Wi-Fi-type unlicensed access into their service offering, in  

order to ~ o m p e t e . ’ ~  Therefore, it may be counterproductive to create the possibility that 

unlicensed users can “set up shop” on a new licensee’s spectrum, at the same time when the 

licensee is trying to establish its nascent business. 

1. Eligible Telecommunications Carriers 

SDTA believes that the excessive and unrestrained designation of wireless carriers as 

Competitive Eligible Telecommunications Carriers in rural telephone company service areas has 

done virtually nothing to enhance the availability of affordable and reasonably comparable 

telecommunications senices in Rural America. Rather, its principal impact has been to threaten 

the viability and sustainability of the entire Universal Service Fund (USF) program. The amount 

of portable USF support provided to wireless CETCs has skyrocketed from nothing in 1998 to 

Rcpon procccding. .See Spcctrzuii F‘dicv Tn.4 I.;irce Ikporr, suprn at  pp.56-59. 
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$440 thousand in 1999 to $2 13 milllon in 2000 to $1 I 27 million in 2001 to $68 68 million in 

2002 to a projected $101 85 million in 2003 I5 Not only is portable support to wireless CETCs 

the fastest growing segment o f  the USF, but it may increase by as much as $2 billion or more 

during the next few years if the Commission and state commissions do nothing to restrict 

wireless carriers froin seeking the free federal dollars available as portable USF support for 

customers having or obtaining "billing addresses" in  rural telephone company service areas 

Section 214(e)(2) of the Communications Act requires state commissions (and this 

Commission where state coinmissions lack jurisdiction over wireless applicants for CETC status) 

to make a public interest finding before designating CETCs in areas served by rural telephone 

companies. All too often, this Commission and most state commissions have abdicated this 

responsibility by granting virtually all requests for CETC status on the ground that "competition" 

will be "enhanced," without considering the costs and benefits of such designations with respect 

to rural telecommunications services, service quality, infrastructure investment and rates 

Unfortunately, the major result o f  these liberal wireless CETC designations has been to 

give wireless CETCs truckloads o f  federal dollars for their existing customers that report "billing 

addresses" in mral telephone company service areas, without any comparable increase in 

wireless investment or service in the rural areas. SDTA and other rural telephone company 

representatives have asked both the Commission and the Universal Service Administrative 

Company ("USAC") to investigate situations where it appears that wireless CETCs and/or their 

customers may be "gaming" the system by obtaining "billing addresses" in rural telephone 

~~ 

.See Andrew M. Scybold. IMII N O j  /IC The Ihnr efrhe Ilot.spoi?. ForbesfAndrew Seybold's Wirelcss 1 4  

Olillook. Iaiiilary I ,  2003: Jim K m e ,  l & L i  .4T&T and Inlel /:orin I'ew Company to Provide H~gh-.Speed M'ireless 
Inlernel .-Icce.ev, Associaled Prcss, Deccinber 5.  2002 

Scn~ice In Rural  Aincrica: A Confircssional Maiidaie At Risk (January 2003) ar Table 3. 

I (  Organizalion for llic Proinolioli and Adunccinent or Small  Tclccommunications Conlpmics, Univcrsal 
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company service areas (whcre portable USF support is available) for customers who use the 

affected wireless phones predominately in other areas. In South Dakota, there have been 

persistent rumors that many people (both tribal members and non-members) residing in Rapid 

City and other areas outside the Pine Ridge Reservation have been encouraged to report "billing 

addresses" on the Reservation in order to obtain wireless service subsidized by the portable USF 

support available on the Reservation. On December 12, 2002, SDTA asked USAC to investigate 

entries in its Federal Universal Service Support Mechanisms Fund Size Projection for the First 

Quarter 2003, dated November I ,  2002, indicating that Western Wireless had sought portable 

USF support for 30,108 "working loops" in South Dakota during the First Quarter of 2003 (i.e., 

$227,197 in portable High Cost Loop Monthly Support during the quarter, or an annualized 

amount of$2,726,364). SDTA believes that the Western Wireless claim of30,108 loops is 

extremely high in  light of the fact that the total 2000 population of the Pine Ridge Reservation 

(the only portion o f  South Dakota for which Western Wireless was entitled to receive USF for 

the First Quarter 2003) was only 14,068 (and contained only 3,922 housing units). U.S. Census 

Bureau, Census 2000 Summary File 1 ,  Table GCT-PHI. To date, SDTA is not aware whether 

the matter is being investigated actively. 

In sum, SDTA believes that the current system of providing portable USF support to 

wireless CETCs has resulted i n  much more "gaming" of the "billing addresses'' of existing 

wireless customers than new wireless invesrment in rural areas. Unfortunately, the major impact 

has been to increase the size of the USF, and to threaten the continuing availability ofUSF 

support for rural areas and residents that will not have affordable and reasonably comparable 

telecommunications service without it 
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111. CONCLUSION 

I t  is respectfully requested that the Commission take the above concerns into 

consideration in fashioning any rule proposal on the basis ofthe NO1 in this proceeding 

Respectiklly Submitted, 

South Dakota Telecommunications Association 

/s/ John A. Prendergast 
John A Prendergast 
Blooston, Mordkofsky. Dickens, Duffy & Prendergast 
21 20 L Street, NW, Suite 300 
Washington, DC 20037 
(202) 659-0830 
Its Attorney 

Dated: February 3, 2003 
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