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Summary

In light of the current statc of competition and diversity in the local media marketplace, the
D.C. Circuit’s interpretation of Scction 202(h) of the 1996 Act, and the evidence before the
Commission to date, Hearst-Argyle respectfully urges the Commission (1) to relax substantially the
local television ownership rule, in the manner advocated herein, and (2) to repeal the
newspaper/broadcast cross-ownership rule in its entirety.

The record empirical cvidence demonstrates the following: Competition and diversity are
flourishing through the explosive growth of news media outlets that compete directly against
broadcast tclcvision for both local and national news. Indeed, the various Media Ownership
Working Group studies show that consumers use newspapcrs, the Internet, and radio as substitutes
lor television news; that the viewing share of broadcast television has declined in the last two
decades; that news-talk radio is the most popular radio format, thereby providing competition for
television ncws programming; that viewers increasingly use cable Tor local news and current affairs
almost on parity with broadcast television; and that consumers’ affinity for non-broadcast news
outlets will continue to expand in the immediate future.

The message from this empirical data is unmistakable: Consumers enjoy multiple and
diverse outlets for news, information, and entertainment competing for their attention at the local
level. And the growth in these alternative outlets shows that the current local television ownership
rule’s insular counting of only local television stations 1o the exclusion of all other media that may
divertand capture the attention of consumers isno longertenahle. Because the Commission’s public
interest goals ofcompctition and diversity are fully preserved in the current media marketplace, the
current local tclevision ownership restriction is not “necessary in the public interest” and, therefore,
must be relaxed.

Opponents of relaxation ignore the massive data detailing the wealth ofmultiple and diverse
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media outlets competing for consumers’ attention. They ignore the lack of empirical evidence
supporting their view that common ownership will stitlecompeting and divergent viewpoints. They
ignore the economic principles that will drive a common owner of local stations to diversify to
attract a broader and more divcrsc audience. And they ignore the critical fact that the only empirical
data relevant lo diversity militate in favor of relaxation of the local television ownership rule.

In light of this evidence, together with the financial pressureson broadcasters resulting from
the DTV transition and the increasing costs of local news production, it is time to revise and relax
the local television ownership rule, and such revision and relaxation should be predicated upon an
“audience share” metric. Consequently, Hearst- Argyle supports the principles of NAB’s proposal,
which relies on audience shares and provides a conceptually new measure of diversity and
competition in local television markets.

Mowever, Hcarsl-Argyle also offers for the Commission’s consideration an alternative
approach to revision of the rule that is denved as an analog of antitrust law and analysis.
Hearst-Argyle’s proposal is two-fold: (1) The Commission should permit any common ownership
of local television stations as long as thecombination’s collective audience sharc is 30% or less, and
(2) the resulting concentration, together with the change in concentration, of audience share,
post-combinalion, must satisfy a standard that is an analog of the general standard set forth in
Scction 1.51 of the Department of Justice and FTC’s 1992 Horizontal Merger Guidelines utilizing
a Herfindah!-Hirschman Index (“HHI") analog for audicnce share. Hcarsl-Argyle believes that this
proposal, as detailed hercin, builds appropriately on the good work of NAB and satisfies the
Commission’s desire, as expressed by Chairman Powell, to find an antitrust analog for its diversity
and competition analysis.

Hearst- Argyle belicves that this approach has numerous merits to rccominend it for

Commission consideration, including:

*

The approach captures consumer substitutability of television channels, be
they over-the-air or cable or DBS, and avoids the arbitrariness of voice

EUITE -1



counting. In addition, the basic approach remains simple: it obviates the need
to consider consumer substitutability of other media for television, especially
since there is N0 common metric among these other media.

The proposal is likely to survive judicial scrutiny since its pedigree is
antitrust law and analysis.

The proposal has the virtue of stability. Changes in a station’s audience
ratings of a few lenths of a point, as averaged over a year, will generally have
no material impact on whether a combination is permissible.

The proposal is indifferent to market size.

The approach consists of bright-line tests, providing critical certainty to the
markets, yet it accommodates ong exception, for “failed” or “failing’ stations,
which is unlikely to have the effect of ratcheting up concentration levels over
time with developing Commission precedent.

The approach will be straightforward for Commission staff to apply, greatly
speeding application processing time and freeing up Commission resources
for other tasks.

Finally, the facts supporting repeal of the newspaper/broadcast cross-ownership rule hardly
need to he restated. There is simply no record evidence upon which the Commission could retain
or even relax the newspapcr/broadcast cross-ownership rule. To the contrary, the rccord cvidence,
as demonstrated at length by Hcarst-Argyle and numercus other partics, both in this proceeding and

in the carlier proceeding in MM Docket No. 01-235, supports outright repeal of the rule, and

Section 202(h), accordingly. mandates its abolition
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Bafora the
Fzdera! Communications Commission
Washington, D.C. 20534

In the Matter of )
)
2002 Bienrial Regulatory Review—Review af the ) MB Docket No. 02-277
Commission’s Breadceast Dwnership Rales and )
Other Rules Adopted Pursuant to Section 202 of the )
Telecommunications Act >f 1996 )
)
Cross-Ownership of Breadcast Siations and ) M Docke: No. 91-235
Newspapers )
)
Rules and Pelictes Cencerming ) MM Docker No. 01-317
Multiple Cwnership of Radio 3readcast )
Statiens in Locai Markas )
)
Definition of Radio Markats ) MM Dockst No. 0C-222

To: The Cornmiss.cn

REPLY COMMENTS OF HEARST-ARGYLE TELEVISION, INC.

Bearst-Argyle Television, Inc (“Hearst-Argyle™, by us attormeys, submits these repiy
commens 1. respense to the Nonce of Propesed Rulemaking “Nence™), FTC 02-249, released
September 23, 2002 in -he abgve-captionad proceeding. In lgntof the curment state of competitien
and divarsity in 'he [ocal media markerplace, Hearst-Argyle respezifiully urges the Commussion (1)
te relax substantially the local tclevision owrership nule, in the manner advocated herein, and(2) o
repeal the 11c~.»';paper.bfoadcast crose-ownershiz ruie in its entiraty.

[n Section 202(1h) of the Telecommunications Act of 1996, Cangrass imposed a statctory
mandate 1por the Comprgsion to medif or repent my cwnirehim e Matis no linger Retossal
in the public interest.”* Histerically. the Commission has considered the :deais of competitien and

diversity as hallmarks of the public intersst when reviewing be impact of its !ccal OWIeTship

' Pub. L. No. 104-1G4, § 202(h) (1956}



rogulations. Butths deregulatory presuription’ impesed 9y Cangressia Secticn 2020 h) racuires *hat
te Car:m'.ss‘ior.. i --.T_:mmxm. provide smpinica, evidencs te demonsTale that an oanership rule
15 necessary ¢ protect cempetition and diversity in ke local media marketplace [n the case of the
current ‘ocal television ownersiup rule and the acwspaerbroadeast cross-ownership ruls, the
emrpircal 2vidancs demonstrazes the opposite—American consiunears enjoy multipie znd diverse
news. information, and :nterainment sutlets competing for their attentien. Accordingly. it .s time
to reocal the newspaperkroadcast cress-ownersinp rule and ‘o revise whoiesale and relax
substant:aily the 'geal 2levision ownership rule.

1. The Local Television Ownership Rule Should Be Relaxed Substantially

to Reflect the Competitive and Diverse Qutlets Available to Consumers

A Recerd Evidence Demonstrates That Even As Tejevision

Audience Shares Are Declining, the Number and Popularity of

Competing News and Information Outlzts [s Expanding

Tra2 curran: ocal television cwnership mule, as modifiac o the Commission’s J§69 Lecu!
Television Ownership Order’ orohitits an enity fom onming twe broadeast izlevisics stations in
a sinsle Nieizzn Designaied Market Area ("DMA Y unless: (1) the statiens’ Grade 3 conteurs do
not overap or (2) at least 2ight indzpencent, fuli-powsr drcadeas: television stations remain in the
mearkzt affer the meryger and at least ena of the slatons is =et among thie top four-rankad stations in
the market. While the Comumission’s /989 Lacal Television Oronership Order acknow!edged that
ducpolies provide important economic advantages to madia zensumers (¢.2., offenng financial

assistancs to a strugzling station, providing more rescurces for local programming), it ultimately

1Spe Fox Teievision Starions, fre v FCC 282 F 5d 10271048 (“Scetton 202( carmes with
it a presumption in favor of repealing or modilying :he ownership rules™), ref ‘g granted, 293 F.3d
537(D.C. Cir. 2002).

3 See Review cfthe Commissicn’s Regulations Geverning Teievisicn Broadcasting, R2ror:
and OrZer, 14 FCC Red 129032 (1999).
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detennined that applying a voices test and a “Top 4’ rule to proposed duopolies were critical to
ensure that local markets “remain sufficiently diverse and competitive.™

The current local television ownership rule, however, cannot stand against the robust
competition for news, information, and entertainment programming in local media marketplaces
today, particularly in light of the D.C. Circuit’s decision in Sinclair’ For example, today
coinpetition and diversity are flourishing through the explosive growth of news media outlets that
compete directly against broadcast television for both local and national necws. In previous filings
before the Commission on the newspaper/broadcast cross-ownership nile, Hearst-Argyle provided
a comprehensive examination of the nation’s 210 DMAs which identified an average of 81
«paqjtional” media voices in cach DMA for which there were 39 separate owners.® That study is
as relevant to the local television ownershiprule as it is to the newspaper/broadcast cross-ownership
rule. As cable television, direct broadcast satellite (“DBS”),and the Internet continue to reach more
Amcrican consumers, they increasingly provide competition to broadcast television as the “primary
source of news and information for most Americans.”” And thisgrowth in alternative outlets shows
that the current rule’s insular counting of local television stations to the exclusion of all other media
which may divert and capture the attention of consumers is no longer tenable.

The Commission’s recent Media Ownership Working Group studies, as well as its

recently-released Ninth Annual Report on Video Competition,® underscore the severity of the

11999 Local Television Ownership Order at 9y 70

> See Sinclair Broadcast Group v. FCC, 284 F.3d 148 (D.C. Cir. 2002).

® See Comments of Hearst- Argyle, MM Docket No. 01-235(filed Dec. 3, 2001), at Exhibit 1.
The “traditional™ media voices counted are precisely those that the Commission currently uses in its
radio/television cross-ownership rule, 47 C.F.R. § 73.3555(c).

© 1999 Local Television Ownership Order at 9 40

¥ See Annual Assessment of the Status of Competition in the Market for the Delivery of
(continued...)
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challenge to broadcasters. One particular study finds “clear” evidence that audiences usenewspapers
and the Internet as substitutes for television news and “some” evidence that audiences use radio as
a substitute for telcvision news.” These data comport with the D.C. Circuit’s mandate that the
Commission must include non-broadcast “voices” in any voice test used to administer the local
television ownership rule. In the Sinclair case, the court flatly rejected the Commission’s decision
to count only broadcast tclcvision stations as “voices” for purposes of the rule, while counting
television, radio, ncwspapers, and cable systems as “voices” for purposes of its radio/television
cross-ownership rule:

Having tound for purposes of cross-ownership that counting other

media voices “more accurately reflects the actual level of diversity

and competition in the market,” the Commission never explains why

such diversity and competition should not also be reflected in its

definition of “voices” for the local ownership [duopoly] rule.””

Non-broadcust news outlets are now significant competitors with broadcast television.
Although broadcast tclevision still commands the largest audicnce shares, those shares havedeclined
steadily as the number of competing media outlets has expanded. A Media Ownership Working
Group study reports that between 1984 and 2001, the prime time viewing share ofnetwork affiliates

dropped [rom 69.2% to 49.6% and the all-day viewing share for network affiliates dropped from

63.5% 10 37.4%."" The Commission’sNinth Annual Report on VideoCompetition describes similar

*(...continued)
Video Programming, Ninth Annual Report, FCC 02-338 (released Dec. 23, 2002).

* Joel Waldfogel, Consumer Substitution Among Media (Sept. 2002) (Media Ownership
Working Croup 2002-3), at 3.

Y Sinclair, 284 F.3d at 164
1 See lonathan Levy et al., Broadcast Television: Survivor in a Sea of Competition (Sept.
2002)(Mcdia Ownership Working Group 2002-12), ar 21-23; see also Waldfogel, MWOG 2002-3,

at 15 (finding that tclevision viewing had “declined steadily” from 37.3% to 36.8% between 1994
and 2000).
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declines in both prime time and total viewing shares for broadcast television."*

As broadcast viewing shares decline, the popularity of competing news outlets continues to
rise. The all-day viewing shares for cable television grew from 25.7% to 49.7% between 1990and
2000, and the ratio ofbroadcast audiences to cable audiences during prime time has been cut almost
in half —from 9-1 to 5-1." Radio also provides competition for news programming. A Media
Ownership Working Group study reports that news-talk radio was the most popular format among
a sample radio audience and that the number of news radio stations increased between 1993 to
1997."* DBS programming is now available nationwide from two competing outlets, DirecTV and
EchoStar, and the Ninth Annual Report found that DBS is garnering an increasing share (up to
20 3%)ot'the MVPD market and cutting into cable's historical primacy in that arena.”* In addition,
both daily and weckly newspapers rematn vibrant and established competitorstobroadcast television
as a reliable source of local news and information.

Compctition from cable television is particularly pointed in news programming--even at the
local and regional lcvel. A Niclsen survey found that among those Americans who use television
as theirprincipal source of local new s arid current affairs, 67% watch broadcast news and 58% watch
cable.! As of July 2001, as many as 22.3 million cable subscribers had access to /focal or regional

news programming (which often provides community news and information on topics ranging from

12 See Ninth Annual Report at'y 80

¥ See l.evy, MOWG 2002-12, at 38. This figure is based upon a comparison of the four
strongest broadcast nctworks against the four strongest cablc channels.

" See Waldfogel, MOWG 2002-3, at 16, 29, Table 4
'* See Ninth Annual Report at 9 58,

" See Nielsen Media Rescarch, Consumer Survey a7 Media Usage (Sept. 2002) (Media
Working Group Study 2002-8), at 72-78.
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school closings to government meetings).”

Perhaps most importantly, Niclsen consumer research data suggest that audiences’ affinity
fornon-broadcast news outlets—particularly the Internct—will continue to expand in the immediate
future. When Nielsen survey participants were asked what news outlets they would be “more likely”
to use in the future, a plurality ofrespondentschose the Internet (24.7%), followed by cable (21.8%)
and broadcast tclevision (18.2%). This statistic is buttressed by the meteoric rise in Internet
availability lo American homes and businesses. While Internet access was “virtually nonexistent”
in 1994, Internet use grew from 15.1% in 1997 to 56.4% in 2001."

The message from this empirical data is unmistakable. Consumers enjoy multiple and
diverse outlets for news, information, and entcrtainment competing for their attention at the local
level. Because the Commission’s public interest goals of competition and diversity arc fully
preserved in the current media marketplace. the current local television ownership restriction is not
“nccessary in the public intcrest,” and, therefore, it must be relaxed

B. Opponents of Relaxation Ignore the Law and the Empirical
Evidence

Several public interest and consumer groups, in their opening comments, have urged the
Commission to retain the local television owncrhsip rule. Stated generally, their primary arguments
appear to be (1) that the Commission should restrict any “voice test” to include only broadcast
television stations and (2) that common owncrship of television stations will reduce viewpoint
diversity.

The tirst argument is purely an opportunistic one. It ignores the wealth of multiple and

diverse media outlets detailed above that are available to consumers—ncws-talk radio; local,

' See Levy, MOWG 2002-12, at 126 .

" See Waldlogel, MOWC 2002-3, at 16-17 (documenting Internet use from 1997-2000);
Levy, MOWG 2002-12, at 68 (documenting Internet use for 2001).
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rcgtonal, and national cable news programming; daily and weekly newspapers; and a near-endless
stream of local information on [nternet weh sites, bulletin boards, and email lists. Their argument
also wholly sidesteps the D.C. Circuit’s mandate in Sinc/air that the Commission’s voice test must
include non-broadcast voices to maintain regulatory parity with the radio/broadcast cross-ownership
rulc (although some commenters also seek to tighten that rule as well). Finally, the assertion that
broadcast television remains the “primary source” of news ignores the most crucial, and most telling,
statistic on competition: while broadcast television viewing sharescontinue to decline, the number
and popularity of cable, DBS. radio, and Internet news outlets continues to expand.” Whether
economists agree that the growth and popularity of these new media outlets constitute
“complements” or “substitutes” is immaterial, for it is obvious that a larger and more diverse number
of news outlets are competing for the attention ofconsumers cvery day. Whether and to what extent
citizens choose to usc these competing news outlets are left solely to the consumer.

The second general argument of the public interest groups Is that the merger ofnews
operations, staft, and technical resources will offer less opportunity for co-owned stations to air
competing and divergent viewpoints. This charge has been leveled and debated Tar decades,* but
there never has been sufficient empirical evidence to support it. Here, much of the evidence offered
by groups such as the Communications Workers of America, United Church of Christ, and the
AFL-CIO isanecdotal and focuses on reports of merged companies consolidating or canceling local

newscasts. Generally, the efficiencies and additional resources that flow from a merger usually

" Broadcast television itself reniains competitive in local markets. In asample o 10 Nielsen
DMAs, a MOWG study reported a dramatic increase in the number oftelevision broadcast outlets
between 1960 to 1980 and again from 1980 to 2000. In fact, 9 of the 10 markets had at least five
local television stations. See Roberts et al.. A Comparison of Media Qutlets and Qwners for Ten
Selected Markets (1960, 1980, 2000) (Sept. 2002) (Media Ownership Working Group 2002- ).

' See. e.g., Meiro Broadcasting, Inc. v. FCC, 497 U.S.547, 566 (1990), overruled on other
grounds by Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1 995); National Citizens Committee
Jor Broadcasting v. FCC, 436 U.S. 775, 795 (1978).
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provide stations with opportunitics to increase local news coverage—opportunities that currently
are unavailable to many local stations struggling with the high costs of producing local news,
transitioning to digital television, and competing with multiple news outlets. Indeed, several
commenters that own duopolies have detailed that their stations were able to improve the overall
amount and quality of local programming.*'

Further, the notion that sharing newsgathering resources will lead to a consolidation of
viewpoints is offset by an equally plausible notion—that market forces will drive co-owned stations
to attract a hroader and more diverse audience.” And whereas the former argument relies on
anccdote, this latter notion is actually buttressed by cmpincal data, reported in a Media Ownership
Working Group study, that common ownership of media outlets (specifically, cross-owned
newspapers and television stations) does not result in a predictable pattern of news coverage and
commentary about political events?' Until there ispersuasive empirical cvidence demonstrating that
owners will purposefully narrow their viewpoints at the same time that they expand their operations
and audience reach —anideathat secms antithetical to elementary economics — certaincommenters’
fears abour viewpoint diversity remain unfounded.

Finally, the¢ only empirical data relcvant to diversity militate in favor of substantial

rclaxation.  When reviewing its media ownership rules, the Commission considers not only

' See, e.g., Comments of Sinclair Broadcast Group at 26-28; Comments of Nexstar
Broadcasting Greup and Quorum Broadcast Holdings at 8-9; Comments of Coalition Broadcasters
LIN Television et al. at 15-33; Comments of Belo Corp. at 22-25.

2 See Notice at 1 82 & n.159 (citing cconomic studies supporting the plausibility of this
argumcnt).

“ See David Pritchard, Viewpoint Diversity in Cross-Owned Newspapers and Television

Stations: A Study of News Coverage of the 2000 Presidential Campaign {Sept. 2002) (Media
Ownership Working Group 2002-2).
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viewpoint diversity, but also outlet diversity, source diversity, and program diversity.?* While the
Commission continues to focus on viewpoint diversity as the “primary goal” of its policymaking
efforts, the other elements of diversity often serve as proxies to “protect and advance” viewpoint
diversity.” As a result, evidence of outlet, source, and program diversity is critical to help build a
proper evidentiary construct for the otherwisc elusive concept of viewpoint diversity. In the case
of the local television ownership rule, there is an abundance of diverse media outlets offering a
near-endless and diverse array ofprogramming, both in format (e.g., local newscasts, regional sports
events, television biographies, political and business roundtables) and incontent(e.g., food/nutrition,
pop music, nature and wildlife, science fiction, home decorating). This fact, while seemingly
self-evident from a single glance a local television guide, is fully supported by the empirical
evidence, discussed above, from the Media Ownership Working Group studies, the Ninth Annual
Report, and Hearst-Argyle’s comprehensive “independent voices’” analysis.
C. A Relaxed Local Television Ownership Rule Should Be
Predicated on an “Audience Share” Metric

In light of the cvidence, discussed above, of the declining audience shares for broadcast
television, the increasing availability of alternative outlets for news and information programming,
and the lack of any empirical data to retain the existing Tule as “necessary in the public interest,”
together with the evidence adduced by other cornmenters, including the financial pressures of DTV
conversion, the declining financial position of many smaller market television broadcasters, and the

increasing expenses of local news production,* the local television ownership nile cannot persist in

2 See Notice at 9 34

* See Notice at 4y 33-50 (citing outlet and sourcediversityasproxies for viewpoint diversity
and inviting commecnts to determine whether they should be considered as separate and equal policy
goals).

2 See, e.g., Comments of NAB at 71-79; Comments of Coalition Broadcasters LIN
(continued...)
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its current form. Indeed, it is now clear that any version of the rule that relies on a voice count will
remain arbitrary, whether that voice count counts local television stations only or other types of
mcdia outlets, and will likely continue to affect negatively opportunities to bring the benefits of
common ownership to any hut the largest markets. Instead, a reiaxed local television ownershiprule,

like the two proposals discussed below, should bc predicated upon an “audience share” metric

l. The NAB’s“10/10” Proposal Has Much to Recommend It

As a consequence of the myriad difficulties with the nile in its current form, NAB has
proposed an entirely new manner ofapproaching local television ownership, and a number ofparties
hive alveady cndorscd that approach in their initial comments.?” Hearst-Argyle also supports the
NAB proposal, which relies on audience shares and provides a conceptually new mcasure of
diversity and competition in local television markets.

NAB should be commended for developing an approach to local common television
ownership that achicves three critical milestones: First, by aggregating audience shares across all
channels that viewers may watch, NAB’s proposal captures the substitutability--—-from the
consumer’s perspective- -of local broadcast television stations with cable and DBS channels.
Second, by utilizing Nielsen share data as the metric, NAB avoids the difficulties inherent in any
voice counting mcthodology. Third, and finally, and perhaps most importantly, NAB’s proposed
rule issiinple. By predicating the proposed rule only on television channels, NAB’sproposal allows

the Commission to avoid having to determine defimtively whether various and sundry media (such

#(...continued) ‘
Television et al. at 4-10; Comments of Gray Television at 17-19;Commenls of Granite Broadcaslmg
at 12-13.

7 See Comments of NAB at 79-84; Comments of Coalition Broadcasters LIN Television et
al. at 11; Comments of Duhamel Broadcasting Enterprises at 2; Comments o f Pappas Telecasting
at13-15; Comments of Paxson Communications at 30-3 1 (supporting NAB’s proposal as transitional
rule towards completc elimination)
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as racio, newwspapers, and e lnternet) ars substitutes for one anoth:r—which rzally focuses on
substitutabrlity from the advamiser's perspactive—as wall 1 zrovidicg alogizal undempinning ‘s the
rule that should help it sursive judicial serutmy vis-1-vis the Commission’s otaer local ownersh:p
mles, paricularly the radiartelevision cross-cwrnership mule that was the stumbling bleck for the
Sinclair courn,

Desvite these many merits—all of which sheuld taver NABs *10-107 propcsat over the
cuTent nnie—~NAE's initial proposal still leaves a aumber of gaps. Fo- =xzmpls, WAR jeaves for
case-byv-case analysis lopolies and possiols comMinaticns of 7we st ons 2ach with an 1udiencs
share grsatzrthan 10%. NAR’s provosal alze does not handle in acl2ar marser Teatmient of faylas
fanling, and wabullt siativas, vhich is why, presumakiy, the Coaiition Breadeasters (LIN T2 svigior
et 1l suppirmented the NA3’s srepesal with their own vananon ! And NA3 s croposal des aot
deal spressly in mr way vk b sracumed rermaat of ful-povser sauziiite statons fof vRich
Hearsi-Arz le owns 'wo). Eachof these UgaDs” Servas D 1eve some mark unceriamty that makes
it mere difficuit for parties to structure thair business affajrs.

In addition to these gops. which are easy fnovgh to remedy mith suprlemeniation. NAR
proposal hzs twe principal shertesmings, bota 07 which ma ba mors thearetics) thar. dkelv o cenur
in prastice. First, altheugh Hearst-Argyle is aware of no DMA in wiuch suzh daireumstanee ¢oald
ever exist, NAB's preposal does, thecreticaily, permit a station with, say, 2 9.0 rating to combina
withzstauen with a91.0 raing  This theeretical zembination would “cwn™ ;00% of e avdiznes
sharz, but it wouhd nct necsssar'ly be a merger to monopoly sinca several other local talevision
$IL3nE, &5 el g8 all of the cabie and DBS channeis, May remain L the market with audiznce

shares below Nielsen's reporanle levels. [n additicn to its Fractical unlixaltheed. it is also worth

observin g that such a merger wouid still remain subject to standard antitrust review, which wonld

almeost zertalnly preveat such a cembination Sacond, and more prebable, but 510 unlikelv 13 -ha

#* See Comments ol Coaliticn Broadeasters LIN Tzievisicn etal. at 12-14
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lact that the audicnce share data are subject to manipulation by parties desiring to combine. A
station with a 10.0audience share desiring to combine with a station with a 13.4audience share, for
instance, could purposely program weak programming during a sweeps month in an attempt to
nudge its audience share to a 9.9, thereby allowing the combination under the proposal’s “10/10™
presumption. However, NAB has already greatly reduced the chances for such manipulation by
proposing a lour book Nielsen average and by using an audience share daypart, 7:00 a.m. to
[:00 a.m., that is so broad that rank manipulation becomes much more difficult. In practice,
therefore, neither of these shortcomings should prove fatal to NAB’s proposal.

Most importantly, however, NAB’s proposal suffers fromoneconceptual difficulty that may
or may not bc remediable, to wit, NAB selected a 10.0 audience share as its threshold for its
proposed rulc’s presumptions. Why ““10”? NAB states that “the choice ofa 10viewing share as the
presumptive “cut-off” point for allowing duopolics scparates market leading from non-leading
stalions on a rcasonably consistent basis across DMAs of varying size.”*” This rationale strikes
Iearst-Argyle as generally reasonable and accurate; however, there is no hard evidence that *“10”
is the 1deal cut-ofl point, rather than 9 or 'l (or 9.2 or 10.8, for that matter), and neat and tidy
numbers, like “10,” always lead to questions as to whether they are mere artifacts of our base 10
numbering system. The real difficulty, of course, is the question as to whether “10” can be
suffictently justified to avoid merely substituting one arbitrary rule (the current “8 independent
voices test) with another. Hearst-Argyle believes that it can be so justified but offers, for the
Commission’s consideration, an alternative proposal, discussed below, that avoids the question
altogcether.

In sum, Hearst-Argyle fully supports NAB’s proposal, commends NAB for its hard work 1n
lormulating i1, and requests that the Commission carefully consider it as a replacement for the

current rule.

* Comments of NAB at §2.
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As an Alternative, the Local Television Qwnership Rule
Could Permit Common Ownership of Television Staticns
Whase Collective Audience Share Is 30% or Less and
Which Do Not Otherwise Attain Undue Concentrarion of
Andience Share

I, for any rsasorn, the Commission shou'd ner be inciined t¢ adapt NAB's aroposal.
Hea-st-Asgvle has fermuiated an altermative approach 1o the structurs of a revised local televisicn
owne-ship mile that Heoxrst-Argvie respectfuily requests the Commission ¢ consider
Hearst-Argyle’s proposal 15 wo-fold. (1) The Comrmussion should permit any comnmicn swrership
of local selevision staticns as long as the combination's collecitve audiznes shars 3 20% or less. and
(2) the resulung concentranon, tegether with the charge wn Zoncentratten. of audience share,
pest-comiation, must satisfy a siardard hat 1€ an anzing of the zene] standard sat forth m
Secueon 131 of he Deparmant of Justicz md 7
a Jeriindahi-FEirschman Index ("HET") analcg fer audiencs share. Hearst-Argvie 3elizves hatthis
proposal, as detailed telow, builds aporopriately on the good work of NAB and satistics the
Commission’s desite, as exprzssed ov Chairman Powell, 1o find an antitrust analog for its diversity
and competiticn analysis,

Hzarst-Argyle's proposzl s mrended to provide as dirsct an analee W standard antiorust
analysis as feasible while preserving cortain siements of simplicity noi always present in zndimuat
analysis. Aatitzust analysis and case law are wall-develoged and sufﬁdcmly well-understeed ter

them to serve as the id2al basis for the Commussien’s diversity and competnon corcerns in

Y As Communicat:ors Daily ha; repernted:

[Chairman] Powell sarid he had staff working tc develop [an]
equivalen: io antiirust law’s FHI metne for competinon *T've iold
every zconorrist in my building I} give an award to the first te 1ind

an HEI to measure diversity.”

Comm. Daily (Jan. 17, 2003)
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formulating ‘ccal syuctural yvaership rales rzarsi-Argyle’s proposal is also intendad ' build en
the principal strengths of NA3's proposal. Accordingly. audience share should serve as the 2asi¢
metric, angd this audiznce share should be broacly measurad n three different wavs: (1:by taking
a broad approach to wvhat consurmers may watch, thatis by apgregaring the audiencs share over al!
charne.s availagie to viewers—spec: fically, all local broadeast channels, all sut-of- marke: broadeast
caanne's vizwvable over the ar. and all cable and DBS channels—and thersby captuning the
substitutatiity ot these channels Tom a viswsr's perspective; (2) by taking 3 Sread Javpart shars
measurz. 700 am. to 1:00 am | to mulv capture the “share™ of audiance that watch=s a particular
television channe!; and (3 2y akirg a sufficieatly broad historical average, i-e oSt recerl four
Nielsen sooks. croviding a current arncalized average audizncs sher: meascre Te this poInt.
Hearst-Arzvie has simply s0rrowed wholesale NAB's good drcposal.

The Arstprorg of Hearst-Argyle’s proposad rule would ssiabiish 2 20% sailactive audjence
sharz as a snght-hne hard cap: If the srepesad combinatien’s eollective audience shars excesds
30%, then the com2maton would be impermissible. I qowever, a propossd combination’s
colleetiv2 audiancs share 15 30% or less. then the sombinaticn is a0t prasumptively impemmisaible
but must be analyzed under the second prong to determuae its permussitility. The threshold of
“30%" has been selected because that is the thrasheld under antitrust case law in whech a cizim of
atterpted monepolization is “ypically accepted or for which undue concantration 1s Sund *

The second prong of Hearst- Argvle’s proposed rule would establish a direct audience share

analog to the HHI and apoly basic HHI analysis using that analog (o Zdetermine whether a

Y See. e.z., United States v. Philadeiphia Nut'l Bunk, 374 U 8. 321, 364 (1963) (“Without
attempting to specify the smallest market share which would stilf be considered to thraaten undue
concentration, we azz clear that 30% presents that threat."); Mid. Nebraska Bancshares. Ine. v. Board
of Governors of Fed. Reserve Sys., 627 F.2d 266, 271 (D C. Cir. 1980, K.L. Havden Co of New
York Inc. v. Siemens Med. Sys.. Inc.. 879F.2d 1005, 1018 (2d Cir 1989) (citing, inter alic, 3 Arseda
and Tume:, ANTITRUST LAW, at 9 833 (1978) ("[¢]laims (of attemptad monapalization] involving
30 pezcant or lower markst shares should presumptively be rejected’” (brackets in case’s citaton)).

1
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combination is permissible. Therefore, instead of using advertising share, as the antitrust agencies
would in their competition analysis, Hearst-Argyle proposes using Nielsen audience share data, as
deflined above, to determine an HHI analog, which, for purposes of discussion, Hearst-Argyle is
calling the “Audience Market Index” (“AMI”). The AMI is, simply, the sum of the squares of the
individual audience shares of all local television stations in the relevant DMA.*? For example, if a
given local television market, with no duopolies, were comprised of Station 1 with an audience
sharc of 16.4, Station 2 with an audicnce share of 11.7, Station 3 with an audience share of 9.7,
Station 4 with an audicncc sharc 0f3.9,and Station 5 whose audience share is too low to be reported

by Nielsen, then the AML for this hypothetical market would be calculated as follows:
AMI=1064+ 11.77+ 972+ 3.9°+ (0 =515

Audience market concentration is divided along a spectrum, as measured by the AMI (and directly

analogous to the HHI under the Horizontal Merger Guidelines®), as follows:

Unconcentrated AMI less than 1000
Moderately concentrated AMI between 1000and 1800

Highly concentrated AMI greater than 1800

Then, in evaluating a proposed combination of local television stations, the Commission would

consider both the post-combination market concentration, as measured by the AMI, and the increase

2 Although the audience share aggregates the share with respect to all available telcvision
channels, the AMI is the sum of the squares of the audience shares of only the local television
stations because those are the only market participants whose combination is of concern. That is,
a loca! television station combining with an out-of-market television station does not implicate the
Commission’s local television ownership nile but its national ownership rule instead. Similarly,
there is no prohibition against a cable company that owns cable channels from merging with a local
television station.

* See 1992 Horizontal Merger Guidelines & § 1.5.
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in concentration resulting from the combinatton, as measured by the change in the AM1. For
cxample, using the hypothetical market above, if Station 2 and Station 3 were to combine, the

post-combination market concentration would be calculated as follows:

AMI =164+ (1 1.7+ 9.7y +3.9° +(? =742

And the increase in concentration resulting from the combination would then be

AAMI =742 -515 =227

As a further analog to the /orizontal Merger Guidelines,” the Commission should regard
combinations of local television stations as follows:

(>))Post-CombinationPAMI Less Than 1000. The Commuission should regard thecombination

as posing no hann to diversity and compctition and should permit the combination without Further
analysis, regardless of the amount of increasc in the AMI.

(b) Post-Combination AMI Between 1000 and 1800. If'the combination producesan increasc

in the AMI of less than 100 points, the Commission should regard the combination as posing no
harm to diversity and competition and should permit the comhination without further analysis. |f
the combination produces an increase in the AMI of more than 100 points, then the combination
should be impermissible unless the stations can carry the burden of proof under a “failing” or
“failed” station exception.

(c) Post-Combination AMI Greater Than 1800. Ifthe combination produces an increasc in

the AMI of icss than 50 points. the Commission should regard the combination as posing no harm

" See 1992 Horizontal Merger Guidelines at § 1.51. For the sake of simplicity and to
maintain the certainty that the markets appreciate in bright-line tests, Hearst-Argyle does not propose
that the Commission import in its entirely the Horizontal Merger Guidelines. For example,
Hcearst-Argyle does not proposc that the Commission utilize the factors set forth in Sections2-4 of
the Guidelines, although the Commission should utilize a factor, such as that set forth in Section 5
ol the Guidelines, for a “failing” or “failed” station exception.
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to diversity and competition and should permit the combination without further analysis. If the

combination produces an increase in the AMT of more than 50 points, then the combination should
be impermissible unless the stations can carry the burden of proof under a “failing” or “failed”

station exccption

Two further examples illustrating the basic operation of the proposed rule are set forth in the

attached Appendix.

Hearst-Argyle believes this proposal satisfies all reasonable desiderata for a structural

ownership rule for local television ownership:

* Audience shares are a reasonable, objective measure of diversity and
conipetition.” Nielsen share data capture who and how many are watching
what. Thus, share data serve as a reasonable, aggregated proxy for outlet,
source, and program diversity, and these forms of diversity, in turn, are the
best means 1o achieve viewpoint diversity, an otherwise elusive concept that
no one, includingthe Commission, hasyetdeviseda way to measuredircctly.
In addition, share data also measure the relative success of television
channels in competing Tar viewers.

By limiting the reach of common ownership, a proposed local television
ownership rule predicated on audience share insures outlet diversity. By
limiting common ownership of stations to those whose collective audience
share is 30% or less, the proposed rule insures that there will always remain
at least four owners ofsignificantly viewed channels available to consumers
in any given DMA.

Because the AMI, or change in AMI, includes measurement of all viewable
channels, even less popular channels can materially affect the prospects for
any given combination. Thus, the continued existence and importance of
these channels provide avenues Tor source and program diversity.

Source and program diversity are also preserved because a common owner
will seek to differentiate its programming among its various channels.”
Thus, co-owned stations will program different formats (program diversity),
and obtaining that diverse programming will require that content to be
obtained frem multiple sources (source diversity).

* Sec Notice at Y 46 (seeking comment on the use of ratings figures); 4 60 (seeking comment
on how to measure market power if the Commission’s analysis focuses on competition for viewers)

* See Notice at 82 & n.159 (citing economic studies supporting the plausibility of this
argument).

vl A - 17



The proposed approach reselves theissuz of accounting for tha fact tha: more
than 86% of American housshclds pay for televisicn®  All viewunie
chanrels are included in the analysis, and *he zrebabilitv that a Nielser diary
moy de completed » an cver-the-air viswer or an MVPD subserb:r s
releciad 1 the fnal share dawa

The prorosed approaci supplements the Comumission's review afcompetiuve
advertising and market considerations **

Like NAB's proposal. this approach capturss ¢onsumer suostitutability of
televisicn channels, be they over-the-air or cable or DBS, ind avoids *he
arbirarivess of voics counting n additicn, the basic aprroach remains
simple: 1t cbviates the nesd to consider consumer substitutabili'y of other
media for television. sspecially since there is no commen metric armeng thess
other media.

* The proposal s lik2ly 10 surave judicial seruiiny sincs ts pedigres s
antimust law and apaiveis. including beth the 30% hard cap denved Iom
U5 Supreme Courtprecadend) and the AMI anzalysis (a direct znaiog of 551
analysis under the Aorzonial Merger Curdelines). Thare (s nothing arburary
abour it

* The propesal @s responsive 1o Chalrman Powell’s desire o formulate an
antitrast analog for its structural ownership rules.

* Under the proposal, there are nc theoretical oddities, such as seeminglv
permitting stations with ¢ 3.0 and 91 .G share to cembine

* The proposal has the virtue of stalviity. Changes 1n a staven’s audience
ratings of a few tenths of a goint. as averaged overa year, wiil generally have
no matenal impact on whether a cormbination is permissidle.

- The propesal accorimodarzs ali types of combinations, including triopolies,
common ownership whera at least one station !s a full-pcwer satellite, and
commecn ownership icvolving attributable LMAs.

* The prepesal is indiTerent to market size. Therefors, thare 1s no inherent
bias aganst previding relief for broadeasters in smaller-sized markets.

¥ See Neuce at 48 (seeking comment cn how the §6% MVPD subserption rate afTects
diversitv analvsis)

N See Nerree ai 19 38-69 (secking commen:t on whether the Commizsion shacld focus on
consumers and.’cr on advertisers and how it should zo about doing so).
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The approach consists orbright-line tests, providing critical certainty to the
markets, yet itaccommodatcs one cxception, for “failed” or “failing” stations,
whieh is unlikely to have the effect of ratcheting up concentration levels over
time with developing Commission precedent.

‘The proposal appears to satisfy some ofthe concerns raised by public interest
and consumer groupsin their comments. For example, Consumer Federation

of America advocates use of an HHI-like construct to determine local media
market concentration. Tn addition, several such commenterssupportdefining
local markets as narrowly as possible, and the proposal is at least partially
responsive to this concern, for while it includes all television channels (from
broadcast, cable, and DBS) in its audience share metric, it excludes radio,
ncwspapers, and the Internet.””

‘The approach will be straightforward for Commission staff to apply, greatly
speeding application processing time and freeing up Commission resources
for other tasks.

In sum, although admittedly not a simple as NAB’s proposal, Hearst-Argyle believes that its
proposal makcs up for the slight increase in complexity by providing a comprehensive approach to
revising the local tclevision ownership rule.

Given the D.C.Circuit’s construction of Section 202(h) of the Telecommunications Act, both
in Sinclair and In Fox Televiston Stations, it is apparent that this is not the time for the Commission
to be timid in rclaxing the local television ownership rule. Because the “evils” of common local
ownership have not been demonstrated—indeed, none of the twelve media studies released by the
FCC suggests any harm would flow from relaxation of the rule—the Commission should consider
taking the hold step of permitting common ownership of local television stationsas outlined above.

1. The Commission Should Repeal the Newspaper/Broadcast

Cross-Ownership Rule

The facts supporting repeal o fthe newspaper/broadcast cross-ownership rule hardly need to

he restated. As demonstrated above in the discussion of the local television ownership rule, there

Y Se¢ Comments ol Consumer Federation of America at 284-289; Comments of
Communications Workers of America at 8, 15, 47; Comments of United Church of Christ at 42-46;
Comments of AFL-CTO at 53-56.
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arc multiple and diverse outlets for news and information competing for the attention ofconsumers.
Indeed, as pointed out in Hearst-Argyle’s previous filings advocating repeal of the cross-ownership
ban, Hcarst-Argyle undertook its own comprehensive examination of traditional media “voices” in
cach ofthe nation’s 210 DMAs and found that, on average, each DMA is home to 81 traditional
media “voices” for which there are 39 separate owners.

Cominenters continue Lo be split on the question whether advertisers (not to mention
audicnees) view newspapers and broadcast television stations as substitutes.” But thequestion need
not be definitely answered since an answer either way supports repeal of the rule. As Hearst-Argyle
has pointed out, if newspapers and televisions stations are not substitutes, then, obviously, there
would be no harm to conipctition if thc cross-ownership ban were repealed.*' Conversely, if
newspapers and television stations arc substitutes, then the explosive growth in news, information,
and entertainment sources will protect and enhance competition.

Some public interest groups suppotting rctention of the rule cite a claimed lack of (oreven
the allcged suppression  of)  viewpoint tliversity among co-owned or “converged”
newspaper/broadcast facilitics. However, the “evidence™ behind their complaintsis purely anecdotal

rather than empirical.” Morc importantly, this “evidence” of alleged viewpoint suppression, even

*“ Moreover, it is disingenuous for some of the commcnters to argue that newspapers and
tclcvision should be considered as separate markets when analyzing the anticompetitive impact of
proposed duopolics, yet then turn around and argue (hat newspapers and television markets should
bc considered together when analyzing the anticompetitive impact of proposed newspaper/broadcast
television combinations. Newspapers and television stations are either substitutes for one another
or not, but thcy cannot be simultaneously both substitutes and not substitutes.

1 As the Commission itself has previously acknowledged, “[p]rotubition of. . . newspaper
and tclevision . . . cross-ownership would make little sense unless these different media were
important substitutes forcacliother.” Amendmentof § 73.3555 of the Commission’s Rules Relating
to Muluple Ownership of AM, FM and Television Broadcast Stations, Report and Order, 100 FCC
2d 17 (1984), at 4 29, recon. granted in part and denied inpari, 100 FCC 2d 74 (1985).

" See. e.g., Comments of Communications Workers of America at 32-39; Comments of
(continued...)



1l true——which Hearst-Argyle does not concede and which one of the Media Ownership Working
Group studies effectively rebuts®*——misses the larger point. The question is not whether one
particular (combined) media outlet champions viewpoint diversity, but whether overall viewpoint
diversity is preserved across an entire local media marketplace. Again, Hearst-Argyle’s
“independent voices” analysis reveals that the average DMA contains 39 separate owners of local
mecdia voices, as the Commission has traditionally counted such voices. Thus, if a newspaper and
lelevision station were to merge in an average DMA, there would still remain 38 separate owners
of local media voices in that average DMA. Any perccived or actual threat to viewpoint or outlet
diversity. therefore, will have liltlc effect on overall diversity in any particular DMA. Therefore, the
concern of these public interest groups is fundamentally misplaced.

I'n short, there is no record cvidcncc upon which the Commission could retain or even relax
the newspapcr/broadcast cross-ownership rule. The record evidence, to the contrary, supports repeal

ol the nile, and Section 202(h), accordingly, mandates its abolition.

Conclusion
For the forcgoing reasons, as well as thosc set forth in Hcarst-Argyle’s opening comments
and it previous commicnts and reply comments in MM Docket No. 01-235, the newspaper/broadcast

cross-owncrship rule should be repealed and the local television ownership rule significantly relaxed

as cutlincd above.

*(..continued)
AFL-CIO at 40-46; Comments of Consumer Federation of America at 227-34

* See Pritchard. MOWG 2002-2
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Respectfully’submitted,

HEARST/ARGYLE TELEVISION, INC.

5ol i

David Kushner

BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.
First Union Capitol Center, Suite 1600
150 Fayetteville Street Mall (27601)

Post Office Box 1800

Raleigh, North Carolina 27602
Telephone:  (919) 839-0300
Facsimile: (919) 839-0304

[ts Attorneys

February 3,2003
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Appendix

Two Examples Illustrating the Basic Operation of Hearst-Argyle’s
Local Telcvision Ownership Rule Proposal



Examplel

Share Owner
Station | 20.4 A
Station 2 98 B
Station 3 6.7 C
Station 4 3.1 D
Station 5 Not Reported (=0.0) E

| Example I, Station 1 ¢ 1 Statio 2 could not combine becaus their >llective st reis
greater than 30% [20.4 + 9.8 = 30.2 > 30] even though, post-combination, the AMI would be less
than 1000 [(20.4 +9.8) +6.77 + 3.1" + (¥ =967 < 1000). Nole that this result is different than
would obtain under NAB’s “10/10” proposal.

All other duopoly possibilities arc permissible because the AMI, post-combination, is less

than 1000 in all cases. Morcover, the triopoly of Stations 2, 3, and 4 is also permissible for the same

reason [20.47 + (9.8 + 6.7+ 3.1)* +( = 800 < 1000].



Example 2

Share Owner
Station 1 23.1 A
Station 2 14.4 B
Station 3 9.8 B
Station 4 5.9 C
Station 5 2.1 D
Station 6 N/R (=0.0) E

In Examplc 2, the current AMI for the market is 1158 [23.1* + (14.4+9.8)" + 5.9’ + 2.1’
+ (]

In this market, Station | could not combine with cither Station 2 or Station 3, even if
Owner B were willing to break apart its duopoly, because of the 30% hard cap [23.1 + 14.4=37.5
> 30;23.1+t9.8 =32.9>30]. Similarly, Stations 2 and 3 could not combine with Station 4 because
the audience share of the stations of one owner, post-conlbination, would collectively exceed the
30% cap [(14.4 + 9.8) + 5.9 = 30.1 > 30].

Station 1 also could not combine with Station 4, even though the collective audience share
is less than 30% [23.1 + 5.9 =29.0 < 30] because the AMI, post-combination, is greater than 1000
[(23.1 +5.9)" +(14.4+9.8)> +2.1° + 0 = 143 > 1000] and the change in AMI is greater than 100
[1431 1158=273> 100]. Station 1 could combine with Station 5, however, because, even though
the AMI, post-combination, is greater than 1000[(23.1 + 2.1)* + (14.4+9.8)" + 5.9° + 0 = 1255
> 1000], the change in AMI is less than 100 [1255 - 1158 = 97 < 100]. For the same reason,
Station 1 could combine with Station 6 [(23.1 +0.0)” + (14.4 + 9.8)* +5.97 +2.1° = 1158 > 1000;
1158- 1158 =0 < 100]. Moreover, Station 1 could combine with both Stations 5and 6[(23.1 + 2.1
+0.0)’+ (14.4+ 9.8)° +5.9’= 1255> 1000; 1255 - 1158 = 97 < 100]. Stations 2 and 3, however,

could not combine with Station 5 because the AMI, post-combination, is greater than 1000[23.1?



+(14.4 +9.8+2.1) +59° + 0’ = 1260 1000] and the change in AMI is greater than 100[1260
- 1158 = 102> 100]. Stations 2 and 3 could combine with Station 6 [23.1* + (14.4+ 9.8 + 0.0}
+ 597+ 212 =1158> 1000;1158 - 1158 =0 < 100]. Finally, Stations 4 and 5 could combine
because the AMI, post-combination, is greater than 1000[23.1? + (14.4+9.8)* + (5.9+2.1)? + 0

= 1183 > 1000] butthechangein AMI is less than 100 {1183 -1158 =25 < 100].



