
DOCKET FILE COPY ORiGINAL 
BROOKS, PIERCE, MCLENDON. HUMPHREY & LEONARD, L.L.P. 

ATTORNEYS AT LAW 

RALEIGH. XORTH CAROLINA 

MAILING ADORE55 OFFICE ADDRE55 
POST OFFlCE SOX 1000 
R N E I G H  N C  2 7 6 0 2  FIRST UNlON CAPITOL CENTEFl 

SUITE I600 

150 FAYETTFVILLE STFICET MALL 
-+,LEIGH N C 27601 

February 3,2003 

Ms Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, S W., TW-A325 
Washington, D.C. 20544 

Re: In the Matter of 2002 Biennial Regulatory Review-Review of the 
Commission's Broadcast Ownership Rulesand Other Rules Adopted Pursuant 
to Section 202 of the Telecommunications Act of 1996 
MB Docket No. 02-277 
MM Docket No. 01-235 
MM Docket No. 01-317 
MM Docket No. 00-244 

Dear Ms. Dortch: 

Enclosed please find, on behalf ofHearst-Argyle Television, Inc, the original and ten copies of Reply 
Comments for filing in the above-referenced matters. 

If any questions should arise during the course of your consideration of this matter, it is respectfully 
requested that you communicate with the undersigned. 

Sincerely, 

Enclosures 
cc: Chairman Michael K .  Powell 

Commissioner Kathleen Q. Abernathy 
Commissioner Michael 1. Copps 
Commissioner Kevin J .  Martin 
Commissioner Jonathan S. Adelstein 
Qualex hternational 



RECEIVED 

Before the FEB - 3 2003  
Federal Communications Commission 

Washington, D.C. 20554 F e d ~ a l  bmmunlcations b m m h h  
me of secretary 

In  the Matter of 

2002 Biennial Regulatory Review~-Revicw of the ) 
Commission’s Broadcast Ownership Rules and ) 
Other Rules Adopted Pursuant to Section 202 of the ) 

1 
MB Docket No. 02-277 

Telecomniunications Act of 1996 1 
) 

Ncwspapcrs ) 
Cross-Ownership of Broadcast Stations and ) MM Docket No. 01-235 

Rules and  Policies Concerning 1 MM Docket No. 01-317 

Slalioiis i n  I.ocal Markets 

Lk fi 11 il ion or  I<ad io M arkcts 

Mulliplc Owncrship ofRadio Broadcast ) 

1 
1 MM Docket No. 00-244 

REPLY COMMENTS OF HEARST-ARGYLE TELEVISION, INC. 

Wade H. Hargrove 
Mark J. Prak 
David Kushner 
Charles Marshall 

BROOKS, PIERCE, McLENDON, 
HUMPHREY & LEONARD, L.L.P. 
First Union Capitol Center, Suite 1600 
150 Fayetteville Street Mall (27601) 
Post Office Box 1 SO0 
Raleigh, North Carolina 27602 
Telephone: (919) 839-0300 
Facsimile: (919) 839-0304 

Couiisel lo Heurst-Argyle Television, Inc 

t:ebruary 3, 2003 



Tabld  of Contents 



Summary 

In light of the currcnl statc of competition and diversity in the local media marketplace, the 

D.C. Circuit’s interpretation of Scction 202(h) of thc 1996 Act, and the evidence before the 

Commission to date, Hearst-Argyle respectfully urges the Commission (1) to relax substantially the 

local television ownership rule, in the manncr advocated herein, and (2) to repeal the 

iicwspapcr;hroatlcast cross-ownership rule in its entirety. 

The record empirical c\jidcncc demonstrates the following: Competition and diversity are 

flourishing through the explosive growth of news media outlets that compete directly against 

broadcast tclcvision for both local and national news. Indeed, the various Media Ownership 

Working Group studies show that consumers use newspapcrs, the Internet, and radio as substitutes 

lor le le~is ion news; (hat the l’iewing share o f  broadcast television has declined i n  the last two 

decades; that news-talk radio is the most popular radio format, thereby providing competition for 

kle\.isioii ncws programming; that vicwers increasingly use cable Tor local news and current affairs 

almost on parity with broadcast television; and that consumers’ affinity for non-broadcast news 

out lck  will continue to expand i n  the immediate future. 

‘The messagc from th i s  empirical data is unmistakable: Consumers enjoy multiple and 

tlivcrse oullels for news, information, and entertainment competing for their attention at the local 

Icve!. And the growth in these alternative oullets shows that the current local television ownership 

rule’s insular counting of  only local television stations to the exclusion of all other media that may 

divert and capture the attention ofconsumers isno longertenahle. Becausc the Commission’s public 

interest goals ofcompctition and diversity are fully preserved in thc current media marketplace, the 

current local tclevision ownership restriction is not “necessary in the public interest” and, therefore, 

IIIUS! be relaxcd. 

Opponents of rclaxation ignore the massive data detailing the wealth ofmultiple and diverse 
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mcdia outlets competing ror consumers’ attcrition. They ignore the lack of empirical evidence 

supporting their view that common ownership will stitlecompeting and divergent viewpoints. They 

ignore the economic principles that will drive ii common owner of local stations to diversify to 

attract a broader and more divcrsc audience. And they ignore the critical fact that the only cmpirical 

data relekanl lo diversity militate in favor ofrclaxation of the local television ownership rule. 

I n  light oftliisevidence, together with the financial pressureson broadcastersresulting from 

the DTV Lransition and the increasing costs of lo~.;d news production, it is time to revise and relax 

the local television ownership rulc, and such rcvision and relaxation should be predicated upon an 

“audience dial-e” mctric. Conscqiiently, Hcarsl- Argyle supports the principles of NAB’S proposal, 

which relies on audience shares and pro\jides a conceptually new measure of diversity and 

cornperilion i n  local tclcvision markets. 

flowever. Hcarsl-Argyle also offers for ttic Commission’s consideration an alternative 

approach to revision of the rule that is dcrivcd as an analog of antitrust law and analysis. 

Hearst-Argyle’s proposal is two-fold: ( 1 )  The Commission should permil any common ownership 

of local television stations as long as thecombination’s collective audience sliarc is 30% or less, and 

(2) the resulting coiicentralion, logcther with the change in concentration, of audience share, 

post-combinalion, inust satisfy a standard that is an analog of the general staiidard set forth in 

Scction 1.51 ofthe Department of Justice and FTC’s 1992 Horizontal Merger C~ritielines utilizing 

a Herfindahl-H irschman Index (“HHI”)  analog for audicnce share. Hcarsl-Argyle believes that this 

proposal, as detailed liercin, builds appropriately on the good work of NAB and satisfies the 

Commission’s desire, as expressed by Chairman Powell, to find an antitrust analog for its diversity 

and competition analysis. 

Hearst- Argyle belicvcs that this approach has numerous merits 10 rccominend it for 

Conimission consideration, including: 

The approach captures consunier substitutability of television channcls, be 
they over-the-dir or cable or DBS, and avoids the arbitrariness of voice 

* 
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counting. In addition, the basic approach remains simple: i t  obviates theneed 
to consider consumer substitutability ofother media for television, especially 
since there is no common melric among these other media. 

The proposal is likely to survive judicial scrutiny since its pedigree is 
antitnist law and analysis. 

The proposal has the virtue of stability. Changes in a station’s audience 
ratings of a few lenths of a point, as averaged over a year, will generally have 
no material impact on whether a combination is permissible. 

The proposal is indifferent to market size. 

Tlic approach consisLs of bright-line tests, providing critical certainty to the 
markets, yet it accommodates onc cxception, for “failed”or “failing”stalions, 
which is unlikely to havc Ihe effect ofratclleting up concentration levels over 
time with developing Commission precedent. 

The approach will be straightfonvard for Commission staff to apply, greatly 
speeding applicxtion processing time and freeing up Commission resources 
for o h e r  tasks. 

* 

* 

* 

* 

* 

Finally, the facts supportins repeal of the newspaperhroadcast cross-ownership rule hardly 

need to he restated. There is simply no record evidence upon which the Commission could relain 

or even relax thc incwspapcr/broadcast cross-ownership rule. To the contrary, the rccord cvidence, 

as demonstrated at length by Hcarst-Argyle and numcrous other partics, both in this procccding and 

i n  the carlicr proceeding in M M  Docket No. 01-235, supports outright repeal of the rule, and 

Section 202(h), accordingly. mandates its abolition 

* * *  
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detennined that applying a voices test and a “Top 4” rule to proposed duopolies were critical to 

ensure that local markets “rcmain sufficiently diverse and c~mpet i t ive .”~ 

The current local television ownership rule, however, cannot stand agaifist the robust 

coinpetition for news, information, and entertainment programming in local media marketplaccs 

today, particularly in  light of the D.C.  Circuit’s decision i n  Sincluir.’ For example, today 

coinpetition and divcrsity are flourishing through the cxplosive growth of news media outlets that 

coinpctc directly against broadcast television for both local and national ncws. 111 previous filings 

bcfore the Commission on the inewspaperibroadcast cross-ownership nile, Hearst-Argyle provided 

3 coinprehensive examination of the nation’s 210 DMAs which identified an average of 81 

c y r ,  ‘IC 1’ itional” mcdia voices i n  cach DMA for which there were 39 separate owncrs.6 That study is 

as relevant to the local television ownership rule as it is to the newspaper/broadcast cross-ownership 

rule. As cable television, direct broadcast satellite (“DBS”), and the Internet continue to reach more 

Anicrican consumers, they increasingly provide competition to broadcast television as the “primary 

sotii-cco(‘nws and informatioil for most Americans.”’ And thisgrowth i n  alternative outlets shows 

Ihal Ihe currcnlrule’s insular counting of local television stations to the exclusion ofall other media 

\\hicli may diveit and capture thc attcntion o f  consumers is no longer tenable. 

The Commission’s recent Media Ownership Working Group studies, as well as its 

recent ly-released Ninlh Annucil Reporl on Video Cornpefilion,8 underscore the severity of the 

‘ I999 Loco1 Televisioii Oiwership Order at f 70 

See Sincliiir Rruodcasl Cvoup v. FCC, 284 F.3d 148 (D.C. Cir. 2002). 

6,Sc~eCommentsofHearst-Argyle,MMDocketNo. 01-235 (filedDec. 3,2001),at Exhibit 1 .  
711~ ~~t t~odi t iona l”  media voices countcd are precisely those that the Commission currently uses in its 
radio/television cross-ownership rule, 47 C.F.R. 5 73.3555(c). 

~ I999 Lucid Television Ownership Order at 7 40 

See Annual Assessment of the Status of Competition in the Market for the Delivcry of 
(continued ...) 
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challenge to broadcasters. One particular study finds “clear” evidence that audiences usenewspapers 

and the Internet as subslitutes for television news and “some” evidence that audiences use radio as 

a sahstiture for telcvision news.’ These data comport with the D.C. Circuit’s mandate that the 

Commission must  include non-broadcast “voices” in any voice test used to administer the local 

television ownership rule. 111 the Sinclair case, the court flatly rejected the Commission’s decision 

to couiit only broadcast tclcvision stations as “voices” for purposes of the rule, while counting 

tclcvision, radio, ncwspapers, and cable systems as “voices” for purposes of its radio/television 

cross-ownership rule: 

Having tound Tor purposes of cross-ownership that counting other 
inetlia voiccs “more accurately reflects the actual level of diversity 
and competition in the market,“ the Commission never explains why 
such divcrsity and competition should not also be reflected in its 
definitioii of “voices” for the local ownership [duopoly] rule.’” 

Nun-broadcast news otitlets are now significant competitors with broadcast television. 

Al lhou~h broadcast tclcvisionstill commands the largest audicnce shares, those shares havedeclined 

steadily as thc number of compcting media outlets has expanded. A Media Ownership Working 

Gioiip study rcports h a t  betwecn 1984 and 2001, the prime time viewing share ofnetwork affiliates 

dropped 11-om 69.2% to 49.6% and the all-day vicwing share for network affiliates dropped from 

03.5% IO 37.496’’ The Commission’s Niii//rAiinircilReporroit Video Coniperilion describes similar 

‘(...continued) 
Video Programming, N i d i  Annual Repon, FCC 02-338 (released Dec. 23, 2002). 

” Jocl Waldfogel, Coirsunrcr Suhs/i/u/iou Anrong Mediu (Sept. 2002) (Media Ownership 
Working Croup 2002-3), at 3. 

lo fSinr/mr, 284 F.3d a t  164 

I1 ,See Jonalhan Levy et al.. Rrotidrast Television: Survivor in a Sea ofCornpeiition (Sept. 
2 0 0 2 )  (Mcdia Owncrship Working Group 2002- 121, ar 21 -23; see also Waldfogel, MWOG 2002-3, 
ar I5  (finding that tclcvision viewing had “declined sleadily” rrom 37.3% to 36.8% between 1994 
and 2000). 
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declines in both prime time and total viewing shares for broadcast television." 

As broadcast viewing shares decline, the popularity of competing news outlets continues to 

rise. The all-day viewing shares for cable lclevision grew from 25.7% to 49.7% between 1990 and 

2000, and the ratio ofbroadcast audiences to cable audiences during prime time has been cut almost 

in  half 4 o n i  9-1 to 5-1.' '  Radio also provides competition for news programming. A Media 

Ownership Working Group study reports that news-talk radio was the most popular format among 

a samplc radio audience and that Ihc number of news radio stations increased between 1993 to 

1 9 9 7 , 1 4  DBS progranniing is now available nationwide from two competing outlets, DirecTV and 

EchoStar, and thc Ni / / lh  At7t771trl Keporr found that DBS is garnering an increasing share (up to 

20 3%) ofthe M V P D  market and cuttins into cable's historical primacy in that arena." In addition, 

both daily and \rcckIy ncwspapcrs remain vibrant and established competitorsto broadcast television 

as a reliable source of  local IIC\VS and information. 

Co~npctition froin cablc television is particularly pointed in news programming-~~-even at the 

local and regional Icvcl. A Niclsen survey found that among those Amencans who use television 

;IS theirprincipal source of local lieu s arid currcnt affairs, 67% watch broadcast news and 58% watch 

cablt. '" As of J ~ l y  2001, as many as 22.3 million cable subscribers had access to locul or regionul 

ncwb programming (which ofteii providcs community news and information on topics ranging from 

" S e e  Ni/7rh At7n/ra/ Repon at 11 80 

I' .See Levy, MOWG 2002-12, at 38 .  This figure is based upon a comparison of the four 
strongest broadcast networks against the four strongest cablc channels. 

" S e e  Waldfogcl, MOWG 2002-3, at 16, 29, Table 4 

,Tee NLt7lh .4t//71ru/ Kcport at 11 58, I 5  

'' Sec Niclsen Media Rcscarch, Corzs?mer Survey 017 Mediu Ilsuge (Sept. 2002)  (Media 
ii'orking Group Study 2002-8), at 72-78. 



school closings to government meetings).” 

Perhaps most importantly, Niclsen consumer rcsearch data suggest that audiences’ affinity 

for non-broadcast n e w  outlcts-particularly the Internct-wi II continue to expand in the immediate 

future. When Nielsen survey participants were asked what news outlets they would be“more likely” 

to use iii the futurc, a plurality ofrespondentschose the lntcrnet (24.7%0), followcd by cable (21.8%) 

and broadcast tclevision ( 1  8.2%). This statistic is buttressed by the meteoric rise in Internet 

availability lo American homes and businesses. While Internet access was “virtually nonexistent” 

in 1994, Internet use grew from 15.1’%, in 1997 to 56.4% in 2001.’8 

The message from this empirical data is unmistakable. Consumers enjoy multiple and 

diversc outlets for news, information, and entcrtainment competing for their attention at the local 

lcvcl. Because the Commission’s public interest goals of competition and diversity arc fully 

presei-vcd iii the currcnt media inarkctplace. the current local television ownership restriction is not 

“ncccssary in the public intcrest,” and, therefore, it must be relaxed 

B. Opponents o i  Relaxation Ignore the Law and the Empirical 
Evidence 

Scveral public interest and consuiiicr groups, in thcir opening comments, have urged the 

Commission to retain the local television owncrhsip rule. Stated generally, their primary arguments 

appear to be ( 1 )  tha( the Commission should restrict any “voice test” to include only broadcast 

television stations and ( 2 )  that comnion owncrship of television stations will reduce viewpoint 

diversity. 

Thc tirst argument i s  purely a n  opportunistic one. It ignores the wealth of multiple and 

diverse media outlets dctailcd above that are available to consumcrs~~ncws-talk radio; local, 

I -  &e Lwy,  MOWG 2002-1 2, a t  126 . 

” See Waldrogcl, MOWC 2002-3, at  16-17 (documenting lnternet use from 1997-2000); 
Levy, MOM’G 2002-12, at  68 (documenting Internet use for 2001). 



rcgional, and national cablc news programining; daily and weekly newspapers; and a near-endless 

stream of local information on [nteriiet weh sites, bulletin boards, and email lists. Their argument 

also wholly sidesteps the D.C. Circuit’s mandate in Sinclnir that the Commission’s voice test must 

includs non-broadcast voices to maintainregulatory parity with the radio/broadcast cross-ownership 

rulc (although some conimenters also seek to tighten that rule as well). Finally, the assertion that 

broadcasttele\’ision reniains thc“primary source”of news ignores the most crucial, and most telling, 

statistic on competition: while broadcast television viewing shares continue to decline, the number 

and popularity of cable, DES. radio, and lnteniet news outlets continues to expand.” Whether 

economists agree that the growth and popularity of llicsc new media outlets constitute 

“coinplements”or“substitutes” is immaterial, for it is obvious that a larger andmore diversenuniber 

ofnews outlets are competing for the attention of  consumcrs cvery day. Whethcr and to what extent 

citizens choose to usc these competing news outlcts are left solely to the consumer. 

The second gcneral arguincnt o f  the public intcrest groups Is that the merger ofnews 

operations, staff, and technical resources will offer less opportunity for co-owned stations to air 

competing and divergent viewpoints. This chargc has been leveled and debated Tor decades,2“ but 

thcrc ncver has bccn sufficient empirical evidence to suppod i t .  Here, much ofthe evidence offered 

by groups such as the Communications Workers of Amcrica, United Church of Christ, and the 

AFL-CIO is anecdotal and focuses on reports ormerged companies consolidating or canceling local 

newscasts. Generally, the efficiencies and additional rcsources that flow from a merger usually 

I ”  Broadcast television itself reniains conipetI~ive in local markets. In  a samplc o f  10 Nielsen 
DM,4s, a MOWG study reported a dramatic increase in  the number o f  television broadcast outlets 
between 1960 to 1980 and again from 1980 to 2000. In fact, 9 of the 10 markets had at  least five 
local telcvision stations. See Roberts et al., A Cornprison ofMeditr Ourleis and OwrrerAfor Ten 
S‘decterl Murkels (1960, 1980, 2000) (Sept. 2002) (Media Ownership Working Group 2002- I ) .  

See. ’ . g . ,  hfeiro Broadcmling, Inc. 11. FCC, 497 U.S. 547, 566 (1990), overruledon oliier 
yroiriids hji Adrrtrnd C’onsrrirciors, Inc. 1’. Penu, 5 15 U.S. 200 ( I  995); National Ciilzells Commitlee 
$1. Brotirlrczsiing 11. FCC, 436 U.S. 775, 795 ( 1  978). 

L O  



providc stations with opportunitics to increase local news coverage-opportunities that currently 

are unavailable to many local stations struggling with the high costs of producing local news, 

traiisitioning to digital television, and competing with multiple news outlets. Indeed, several 

conirncnters that own duopolies have detailed that their stations were able to improve the overall 

amount and quality of local programming.2' 

Furlher, the notion that sharing newsgathering resources will lead to a consolidation of 

vicivpoints is offset by a n  equally plausible notion--~-that market forces will drive co-owned stations 

to allract a hroader and  inore diverse audience.2z And whereas the former argument relies on 

anccdote, this lattcr notion is actually buttressed by cmpincal data, reported in a Media Ownership 

Working Group study, that common ownership of media outlets (specifically, cross-owned 

ncwspapcrs and television stations) does not result in a predictable pattern of news coverage and 

commentary about political events?' Unt i l  there is persuasive empirical cvidence demonstrating that 

owiicrs will purposefully nal*ow their viewpoints at the same time that they expand their operations 

and audience reach  an ideathat secms antithctical to elementary economics-certain commcntcrs' 

fears about viewpoint diversity remain unfounded. 

Finally, Ltic only empirical data relcvant to diversity militate in  favor of substantial 

When revicwing its media ownership rules, the Commission considers not only rclaxation. 

See, e.g., Comments or Sinclair Broadcast Group 31 26-28; Comments of Nexstar 
Broadcasting Grciup and Quorum Broadcast Holdings at 8-9; Comments of Coalition Broadcasters 
LIN Television e l  al .  at 15-33; Comments of Belo COT. at  22-25. 

2 2  See Norice at 11 82 6: n.159 (citing cconomic studies supporting the plausibility of this 
argumcnt). 

*' See David Pritchard, Viewpoini Diversity in Cross-Owned Neivspapers and Television 
Stolrons: A Sl~ctl?; of News Coverage of the 2000 Presidemid Carnpuign (Sept. 2002) (Media 
Ownership Working Group 2002-2). 



\iiewpoint diversity, but also outlet diversity, source diversity, and program diversity.14 While the 

Commission continues to focus on viewpoint diversity as the “primary goal” oC its policymaking 

efforts, the other elements of diversity often serve as proxies to “protect and advance” viewpoint 

diversity.2’ As a rcsult, evidence of outlet, source, and program diversity is critical to help build a 

proper evidcntiary construct for the otlicnvise elusive concept of viewpoint diversity. In the case 

of thc local television ownership rule, thcre is an ahiindance of diverse media outlets offering a 

near-endless and diverse array ofprogramming, both in format (e.g., local newscasts, regional sports 

events, television biographies, political and business roundtables) and in content (e.g., foodhutrition, 

pop music, natiire and wildlife, science fiction, home decorating). This fact, while seemingly 

sclf-evident from a single glance a local television guide, is fully supported by the empirical 

evitlence, discussed above, rrom the Media Ownership Working Group studies, the Ninth Annual 

K q ~ o r r ,  and Hearst-Argyle’s comprehensive “independent voices’’ analysis. 

C. A Relaxed Local Television Ownership Rule Should Be 
Predicated on an “Audience Share” Metric 

ln  light of the cvidence, discussed abovc, of the declining audience shares for broadcast 

tclevision, the increasing availability of altcrnative outlets for news and information programming, 

and thc lack of a n y  empirical data to retain the existing Tule as “necessary in the public interest,” 

together with the evidence adduced by other cornmenters, including the financial pressures of DTV 

conversion, the declining financial position of many smaller market television broadcasters, and the 

increasing expenses of  local news production,26 the local television ownership nile cannot persist in 

24  Set, Noiolice at 7 34 

’5SreNoficeat1111 33-50(citingooutlet a i d  sourcediversityasproxies for viewpoint diversity 
and inviting coliirnents to dctemiine whether they should be considered as separate and equal policy 
goa I s). 

See. L ’ K . ,  Comments o f  NAB at 71-79; Comments of Coalition Broadcasters L N  
(continued ...) 
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ils current form. Indeed, it is now clear that any vcrsion of the rule that relies on a voice count will 

remain arbitrary, whether that voice count counts local television stations only or other types of 

incdia outlets, and will likely continue to affect negatively opportunities to bring the benefits of 

common owncrship to any hut the largest markets. Instead, arelaxed local television ownership rule, 

likc the two proposals discusscd below, should bc predicated upon an “audience share” metric 

I .  The NAB’s “lO/lO”Proposal Has Much toRecommend It 

As a consequence of the myriad difficulties with the nile in its current form, N A B  has 

proposed an entirely new manner ofapproaching local television ownership, and a number ofparties 

I\ .  ‘ L ~ L  . >  . alrcady cndorscd that approach in their initial cornrne~i t s .~~  Hearst-Argyle also supports the 

N A B  proposal, wliich relies on audience shares and provides a conceptually new mcastire of 

diversity and competition in local television markets. 

NAB should be commended for developing an approach to local common television 

ownership that acliicves three critical milestones: Firs(, by aggregating audience shares across all 

chonncls that viewcrs may watch, NAB’s proposal captures the substitutability~~--from the 

consumer’s perspectivc~. c of local broadcast television stations with cable and DBS clianliels. 

Seco,rt/, by utilizing Nielsen share data as the metric, NAB avoids the difficulties inherent in any 

voicc counting mcthodology. Third, and tinally, and perhaps most importantly, NAB’s proposed 

rulc is siinple. By predicating the proposed rule only on lelevkion chunrzels, NAB’s proposal a l l o ~  

tlic Cominission to avoid having to determine dcfinitively whether various and sundry media (such 

“I( ... continued) 
Telc\-ision et 21. at 4-1 0; CoinmentsofGray Televisio~i at 17-19; CommenIsofGraniteBroadcasting 
a1 12-13, 

’ 7  See Comments o fNAB at 79-84; Coniments ofCoalition Broadcasters LIN Television et 
81. at 1 1 ;  Comments of Duhamel Broadcasting Enterprises at 2; Comments o f  Pappas Telecasting 
at 13-1 5; CornmentsofPaxson Communications at 30-3 1 (supportingNAB’s proposal as transitional 
rule lowards coinplctc elimination) 

1,111 5 10 





[act that the audience share data are subject to manipulation by parties desiring to combine. A 

station wi th  a 10.0 audience sharedesiring to combine with astation with a 13.4 audience share, for 

tiistiitice, could purposely program weak programming during a sweeps month in an attempt to 

nudge its audiencc share to a 9.9, thereby allowing the combination under the proposal’s “10110” 

presumption. However, NAB has already greatly rcduced the chances for such manipulation by 

proposing a rour book Nielsen average and by using an audience share daypart, 7:00 a.m. to 

I :r)O a . m ,  Lhat i s  so broad that rank manipulation bccomes much more dilficult. In practice, 

ilicrerorc, ticither ofthcsc shortcomings should prove fatal to NAB’s proposal. 

Most importantly, however, NAB’sproposal suffers fromoneconceptual difficulty that may 

or inlay not bc remediable, to wit, N A B  selectcd a 10.0 audience share as its threshold for its 

proposed rulc’s presumptions. Why “10”’! NAB states that “the choice o f a  10 vicwing share as the 

presumptive ‘cut-or? point for allowing duopolics scparates market leading from non-leading 

stations 011 a reasonably consistent basis across DMAs of varying size.”*’ This rationale strikes 

1 lcai.st-Argylc as generally reasonable and accurate; however, there is no hard evidence that “IO” 

is tlic idcal c ~ ~ l - o f r p o i ~ i t ,  rather than 0 or I I (or 9.2 or 10.8, for that matter), and neat and tidy 

niiinbers, likc “ I O , ”  a lways lead to qucstions as to whether they are mere artifacts of our base I O  

numbering systciii. The real difficulty,  or  course, is the question as to whether “10” can be 

sufficicntly justified to avoid mercly substituting one arbitrary rule (the current “8” independent 

voices test) with another. Hearst-Argyle believcs that i t  can be so justified but offers, for the 

Commission’s considcrdtion, an alternative proposal, discussed below, that avoids the question 

altogcther. 

I n  sum, Hearst-Argyle fully supports NAB’s proposal, commends NAB for its hard work in 

romiulating i t l  and  rcqtiests that  the Commission carefirlly consider i t  as a replacement for the 

current I - L I I C .  

‘I’ Coninletits o f N A B  a t  82. 
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combination is permissible. Therefore, instead of using advertising share, as the antitrust agencies 

\vould in thcir competition analysis, Hearst-Argyle proposes using Nielsen audience share data, as 

delined above, to determine an HH[ analog, which, for purposes of discussion, Hearst-Argyle is 

calling the “Audience Market Index” (“AMI”). The AMI is, simply, the sum o f  the squares of  the 

individual audience shares of all local television stations in the relevant DMA.” For example, if a 

givcn local television market, with no duopolies, were comprised of Station 1 with an audience 

sharc of 16.4, Station 2 with ai1 audicnce share of 1 I .7, Station 3 with an audience stinre of 9.7, 

Station 4 with an audicncc sharc of3.9, and Station 5 whose audience share is too low to be reported 

by Nielsen, then the AM1 [or this hypothetical market would be calculated as follows: 

A M I =  I6.4’+ 11.7’ k9.72+3.92+02=515 

Audience market concentration is divided along a spectrum, as measured by the AMI (and directly 

malogous to the HHI under the Floriionld Merger Girrdelines”), as Uollows. 

Uiiconccnlratcd AMI less than 1000 

Moderately concentrated 

Highly concentrated 

AMI between 1000 and 1800 

AMI greater than 1800 

Then, in  evaluating a proposed combination of local television stations, the Commission would 

considcr both theposi-coinbitliltion incirket concenlrarion, as measured by the AM [, and the ino-ease 

’’ Although Ihe audience share aggregates the share with respect to all available television 
channels, the AMI is the sum of the squares of the audience shares of only the local television 
s la t ions  because lhose are the only market participwls whose combination is of concern. That is, 
a loca! television station combining with an out-of-market television station does not implicate the 
Commission’s local television ownership nile but its national ownership rule instead. Similarly, 
thcre is no prohibition against ;I cable company that owns cable channels from mcrging with a local 
television station. 

” See I992 Horizoiitul ,Merger GuideI im~ a: 9: 1.5. 
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in conccirlrcilion ~-esii l f ingj-onz the cornbiniziion, as measured by the change in the AM1. For 

cxample, using the hypothetical market above, if Station 2 and Station 3 wcre to combine, the 

post-combinalion markct concentration would be calculated as follows: 

AMI = 16.4> + ( I  1.7 + 9.7)2 + 3.9* + O 2  = 742 

And thc increase in concentration resulting from the combination would then be 

AA~MI = 742 -515 = 227 

As a rtirther analog to the / / O r i z O ! 7 i d  Merger Guidelines,” the Commission should regard 

combinations of local television stations as follows: 

(>))Post-Combination AMI Less‘rhan 1000. The Conlmission should regard thecombination 

as pusing no hann to diversity and compclilion and should pcnnit thc combination without Further 

analysis, regardless of the amount of increasc in the AMI. 

(b) Post-Combination AMIRetween l000and 1800. Ifthecornbination producesan increasc 

i n  the AMI orlcss than IO0 points, the Commission should regard the combination as posing no 

Iinrm to diversity and compctitioii and should permit the comhination without further analysis. I f  

(he combination produces an incrcase i n  the AMI of more than IO0 points, then the combination 

should be impermissible unless the stations can carry the burden of proof under a “failing” or 

“failcd” slation exception. 

(c) Post-Combination AMI Greater Than 1800. Ifthe combination produces an increasc in 

the AMI of lcss than 50 points. the Conimission should resard the combination as posing no h a m  

’‘ ,See 1992 Ifor.izowinf Mergc,r Guidelines at $ 1.51. For the sake of simplicity and to 
maintain thcccnainty that the markets appreciate in bright-line tests, Hearst-Argyle doesnot propose 
that  [he Commission Import in its cntirety the /$orizoninl Merger Guidelines. For example, 
Hcarst-Argyle does not proposc that the Commission utilize the factors set forth in  Sections 2-4 of 
the Guiddimx, although the Commission should utilize a factor, such as that set forth in Section 5 
orthe G u i d e l i ~ s ,  for a “failing” or “failed” station exception. 



to diversity and competition and should permit the combination without further analysis. If the 

combination produces an increase in  the AM1 of more than 50 points, then the combination should 

be impermissible unless the stations can carry the burden o r  proof under a “failing” or “failed” 

station exccption 

Two further examples illustrating the basic operation ofthe proposed rule are set forth in the 

attachcd Appendix. 

Hearst-Argylc believes this proposal satisfies all reasonable desiderata for a structural 

ownership rule for local television ownership: 

* Audience shares are a reasonable, objective measure of diversity and 
conipetition.” Nielsen share data capture who and how many are watching 
what. Thus, share data serve as a reasonable, aggregated proxy for outlet, 
source, and program diversity, and these forms of diversity, in turn, are the 
best ineans to achieve viewpoint diversity, an otherwise elusive concept that 
no OK,  including thecommission, hasyetdeviseda way to measuredircctly. 
In addition, share data also measure the relative success of tclevision 
channcls in competing Tor viewers. 

By limiting the reach of comnion ownership, a proposed local television 
ownership rulc predicated on audience share insures outlet diversity. By 
limiting common owflncrship of stations to those whose collective audience 
share is 30% or less, the proposed rule insures that there will always remain 
at least four owners ofsignificantly viewcd channels available to consumers 
i n  any given DMA. 

Because the AMI, or change in AMI, includes measurement of all viewable 
channels, even less popular channels can materially affect the prospects for 
any given combination. Thus, the continued existence and importance of 
these channels provide avenues Tor source and program diversity. 

Source and program diversity are also preserved because a common owner 
will seek to differentiate its programming among its various channels.” 
Thus, co-owned stations will program differeilt formats (program diversity), 
and obtaining that diversc programming will require that contcnt to be 
obtained from multiple sources (source diversity). 

* 

* 

* 

Sec Noliw at 11 46 (seeking comment on the use of ratings figures); 1 60 (seeking comment 
on how to measure inarket power if the Commission’s analysis focuses on competition for viewers) 

’(’ See Nolice at 7 82 & n.159 (citing economic studies supporting the plausibility of this 
argument). 
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* The approach consists orbright-line tests, providing critical certainty to the 
markets, yet it accommodatcs one cxception, for “failed” or “failing” stations, 
which is unlikely to have the effect of ratchetingup concentration levels over 
time with developing Commission precedent. 

‘The proposal appears to satisfy some ofthe concerns raised by public interest 
and consumer groups in their comments. For example, ConsumerFederalion 
o f  America advocates use ofan HHI-like construct to determine local media 
market concentration. In addition, several such commenters support defining 
local markets as narrowly as possible, and the proposal is at least partially 
responsive to this concern, for while it includes all television channels (from 
broadcast, cable, and DBS) in its audience share metric, it excludes radio, 
newspapers, and the Internet.’” 

‘Hie approach will be straightforward for Commission staff to apply, greatly 
speeding applicalion processing time and freeing up Commission resources 
Tor otlicr tasks. 

* 

* 

In sum, although admittedly not a simple as NAB’S proposal, Hearst-Argyle believes that its 

proposal niakcs l ip for the slight increase i n  complexity by providing a comprehensive approach to 

rcvising the local tclevision ownership rule. 

Giucn the D.C. Circuit’sconstruction ofsection 202(h)oftheTelecommunications Act, both 

in J’IIICINII- and in F0.r Tdev imm Stufion.7, i t  is apparent that this is not thc time for the Commission 

to bc timid in rclaxing the local telcvision ownership rule. Because the “evils” of common local 

owncrship ha\’e not been denionstratcd~indeed, none o f  the twelve media studies released by the 

FCC suggests ufzy harm would flow from relaxation of the rule-the Commission should consider 

taking the hold stcp of permitting common ownership of local television stations as outlined above. 

II. The Commission Should Repeal the NewspaperiBroadcast 
Cross-Ownership Rule 

The l j c l s  supporting repeal o f  the newspaperibroadcast cross-owncrship rule hardly need lo 

he rcstated. As demonstrated abovc i n  the discussion of the local television ownership rule, there 

”’ S w  Cornmetits or Consumer Federation of America at 284-289; Comments of 
Communications Workers ofAmerica at  8, 15,47; Comments of United Church ofChrist at 42-46; 
Conimcnts of AFL-CIO at 53-56. 



iirc niultiple and diverse outlcts for news and information competing for the attention ofconsumers. 

Indeed, as pointed out in Hearst-Argyle’s previous filings advocating repeal of the cross-ownership 

ban, Hcarst-Argyle undertook its own comprehensive examination of  traditional media “voices” in 

cacli o f  the nation’s 2 I O  DMAs and found that, on average, each DMA is home to 81 traditional 

mcdia “voiccs” for which there are 39 separate owners. 

Cominenters continue Lo bc split on the question whether advertisers (not 10 mention 

audicnccs) view ncwspapcrs and broadcast television stations as substitutes.“ But thequestion need 

not be delinitely answered si lice an answer either way supports repeal of the  rule. As Hearst-Argyle 

has pointed out, if newspapers and televisions stations are not substitutes, then, obviously, there 

would be no harm to conipctition i f  thc cross-ownership ban were repealed.4’ Convcrsely, i f  

newspapers and television stations arc substitutes, then the explosive g o w t h  in ncws, infomation, 

and entertainment sources mi l l  protect and enhance compctilion. 

Some public interest groups suppotting rctcntion of the rule cite a claimed lack of (or evcn 

the allcged supprcssion 0 0  viewpoint tlivcrsity among co-owned or “converged” 

newspaperhroadcast facililics. However, the “evidence”behind their complaints is purely anecdotal 

rather Ihan empirical.” Morc imporlantly, this “evidence” of alleged viewpoint suppression, even 

‘” Moreover, it is disingenuous for some of the commcnters to argue that newspapers and 
tclcvision should be considered as separate markets when analyzing the anticompetitive impact of 
proposed duopolics, yet then t u r n  around and argue (hat newspapers and television markets should 
bc considered togcthcr when analyzing the anticompetitive impact of proposed newspaperhroadcast 
television combinations. Ncwspapers and television stations are either substitutes for one another 
or not, but they cannot be simLiltaneously both substitutes and not substitutes. 

‘ I  As the Commission itself has previously acknowledged, “[plrohibition o f .  . . newspaper 
a d  :&ision . . . cl-oss-ownership would make little sense unless these differenl media were 
important substitutes forcacli ollier.” Amendment of573.3555 oftheComniission’sKulesRelating 
to Mtiltiple Ownership of AM, FM and Television Broadcast Stations, Report und Order, I O 0  FCC 
2d I ?  (1 984), at 11 29, / -won. granicd in pczrl und denied in  pari, 100 FCC 2d 74 ( I  985). 

’’ See. c‘.g., Cominctits of Coniinunicalions Workers of America at 32-39; Comrncnts o f  

(continued. ..) 
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iTtnie--which Hearst-Argyle does not concede and which one of the Media Ownership Working 

Croup studies effectively rebuts”~~--misses the larger point. The question is not whether one 

particular (combined) media outlet champions viewpoint diversity, but whether overall viewpoint 

diversity is preservcd across an entire local media marketplace. Again, Hearst-Argyle’s 

“indcpcndcnt voices” analysis reveals that the average DMA contains 39 separate owners of local 

nicdia voiccs, as the Commission has  traditionally counted such voices. Thus, if a newspaper and 

lelevision station were to merge in  a n  average DMA, there would still remain 38 separate owners 

of local inedia voices i n  that average DMA. Any  perccived or actual threat to viewpoint or outlet 

diversity. therefore, will have liltlc effcct on overall diversity in any particular DMA. Therefore, the 

concern of these public interest groups is funtlamcntally misplaced. 

I n  short, there is no record cvidcncc upon which lhe Commission could retain or cven relax 

the ne\vspapcr/broatlciist cross-ownership rule. The rccord evidence, to {lie contrary, s~~ppor t s  repeal 

o f  the nile, and Section 202(h), accordingly, mandates its abolition. 

Conclusion 

For the forcgoing reasons, a s  well as tliosc set forth in Hcarst-Argyle’s opening comments 

and it previous coinmenls and reply coniincnts in MM Docket No. 01 -235, the newspaperhroadcast 

cross-owncrship rule should be repealed and the local television ownership rule significantly relaxed 

as outlincd above. 

‘*( ... conti:iued) 
AFL-CIO at 40-46; Comments of Consumer Federation of  America at 227-34 

‘’ &e Pritchard. MOWG 2002-2 
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Appendix 

Two Examplcs Illustrating the Basic Operation o f  Hearst-Argyle’s 
Local Tclcvision Owncrship Rulc Proposal 



I 

Station I 
Station 2 
Station 3 
Station 4 
Station 5 

Example I ,  Station 1 i 1 Statio 

Example I 

Share Owner 

20.4 A 
9.8 B 
6.7 C 
3.1 D 

Not Reported (= 0.0) E 

2 could not combine becaus their :tive st re is 

sreater thiin 30% [20.4 -t 9.8 = 30.2 > 301 even though, post-combination, the AMI would be less 

Ihan 1000 f(20.4 + 9.8)’ + 6.72 + 3.1’ + O2 = 967 < IOOO]. Nole that this result is different than 

would obtain untlcr NAB’S “10/10” proposal. 

All othcr duopoly possibilities arc permissible because the AMI, post-combination, is less 

Ihan IO00 in all cases. Morcovcr, (he triopoly of Stations 2 , 3 ,  and 4 is also permissible for the same 

reason 120.4’ - I ~  (9.8 + 6.7 + 3.1)’ + 0’ = 800 < 10001. 
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Example 2 

Share Owner 

Station 1 23.1 A 
Station 2 14.4 B 
Station 3 9.8 B 
Station 4 5.9 C 
Station 5 2.1 D 
Station 6 N/R (= 0.0) E 

In Examplc 2, the current AMI for thc market is I 1 5 8  [23.12 + (14.4 + 9.8)2 + 5.9’ + 2.1’ 

+ 07 

In this market, Station I could not combine with cilher Station 2 or Station 3, even if 

Owner B were willing to break apart its duopoly, because of the 30% hard cap [23.1 + 14.4 = 37.5 

’> 30; 23. I + 9.8 = 32.9 > 301. Similarly, Stations 2 and 3 could not combine with Station 4 because 

thc audience share of thc stations of one owner, post-conlbination, would collectivcly exceed the 

300/;1~~1p [(14.4+9.8)+ 5.9-30.1 >30]. 

Station 1 also could not combine with Station 4, even though the collective audience share 

is less than 30% [23.1 + 5.9 = 29.0 < 301 bccause the AMI, post-combination, is greater than 1000 

[(23.  I + 5.9)’ + (14.4 + 9.8)2 + 2.1’+ 0’ = 143 I > 10001 and the change in  AMI is greater than 100 

[1431 I158 = 273 > 1001. Station 1 could combine with Station 5, however, because, even though 

the AMl, post-combination, is greater than 1000 [(23.1 + 2.1)’ + (14.4 + 9.8)’ + 5.9’ + 0’ = 1255 

> 10001, the change in AMI is less than 100 [I255 - 1  158 = 97 < 1001. For the same reason, 

Station 1 could combine with Station 6 [(23.1 + 0.0)’ +(14.4 + 9.8)2 + 5.92 + 2.1*= 1158 > 1000; 

I I 5 8  ~ 1 158 = 0 1001. Moreover, Station 1 could combine with both Stations 5 and 6 [(23.1 t 2.1 

+ 0.0)’ + (14.4 i- 9.8)2 + 5.9’ = 1255 > 1000; 1255 ~ 11 58 = 97 < 1001. Stations 2 and 3, however, 

could not combine with Station 5 because the AMI, post-combination, is grcater than 1000 [23.12 
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+ (14.4 + 9.8 + 2.1)* + 5.92 + O2 = 1260 > 10001 and the change in AMI i s  greater than 100 [1260 

~ I158 = 102 > 1001. Stations 2 and 3 could combine with Station 6 [23.12 + (14.4 + 9.8 + O.O)* 

t 5.9? + 2.12 = I I58 > 1000; I 1  58 ~ 11 58  = 0 < 1001. Finally, Stations 4 and 5 could combine 

because tlic AMI, post-combination, is greater than 1000 [23.12 + (14.4 + 9.8)* + (5.9 + 2.1)2 + 0’ 

11x3, IOOO] butthechangein AMIislessthan 100[1183 -1158=25<100] .  

* * *  
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