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Summary 

I n  lizht o f  the currcnt state of competition and diversity in the local media marketplace, the 

D.C. Circuit’s interpretation of Scction 202(h) of the 1996 Act, and the evidence before the 

Commission to date, Hearst-Argyle respectfully urges the Commission ( I )  to relax substantially the 

local television ownership rule, in the nianner advocated herein, and (2) to repeal the 

ncwspaperhroadcast cross-ownership rule in its entirety. 

The record cmpirical evidence demonstratcs the following: Competition and diversity are 

flourishing through the cxplosivc growth of news media outlets that compete directly against 

broadcxt tclevision for both local and national ncws. Indeed, the various Media Ownership 

Working Group studies show that consumers use newspapers, the Intcmet, and radio as substitutcs 

(or tclcvision news; that the Liewing share of broadciist television has declined in the last two 

dccn~lcs; that news-talk radio is the most popular radio format, thereby providing competition for 

~cIc\~ision news programming; tha t  viewers increasingly use cable for local news and current affairs 

almost on piiriLy with broadcast tclcvision; and that consumers’ affinity for non-broadcast news 

outlcts wil l  continuc to expand in the immcdiate future. 

The mcssagc from this empirical data is unmistakable: Consumers enjoy multiple and 

divcrsc outlets for news, information, and entcrtainrnent competing for their attention at the local 

lcvcl. And the growth in these alternativc outlets shows that the current local television ownership 

rule’s insular counting of only local television stations to the exclusion of all other media that may 

divert ;ll1cI capturc the attention ofconsiimers is no longcrtcnable. Because the Commission’spublic 

irltercsi goals ofcompetition and diversity are fully prescrved in the current media marketplace, the 

current local television ownership restriction is not “necessary in the public interest” and, therefore, 

must be relaxed. 

Opponenls ofrclaxation ignore the massive data detailing the wealth ofmultiple and diverse 



media outlets competing for consumers’ attcntion. They ignore the lack of empirical evidence 

supporting their view that common ownership will stifle competing and divergent viewpoints. They 

ignore the economic principles that will drive a common owner of local stations to diversify to 

attract a broader and more diverse audience. And thcy ignore the critical fact that the only empirical 

data rclcvant to diversity militate in favor of rclaxation of the local television ownership rule. 

111 lighl o f  this evidence, togcthcr with the financial pressures on broadcasters resulting from 

the DTV lransition and the  incrcasing costs oflocal news production, i t  is time to revise and relax 

Lhc local tclwision owncrship nile, and such revision and relaxation should be predicated upon an 

“audicncc s h e ”  nictric. Consequently, Hearst-Argyle supports the principles ofNAB’s proposal, 

which relics on audience shares and provides a conceptually new measure of diversity and 

competition in  local tclevision markets. 

Iiowcver. Hearst-Argyle also offers for the Commission’s consideration an alternative 

appi-oach to irevision of h e  r~ile Ihat is derived JS an analog of antitrust law and analysis. 

Hcarst-Argylc’s proposal is two-fold (1) The Coinmission should permit any common ownership 

of local tclevision stations as long as the combination’s collective audiencc share is 30% or less, and 

(2) the resulting concentration, logether with the change in conccnlration, of audience share, 

post-combination, m u s t  satisfy a standard that is an analog of thc general standard set forth in 

Scclion 1.51 ofthe Department o f  Justice and FTC’s /9Y2 Horizoniaf Merger Guidelines utilizing 

a Hci-findahl-Hirschnian Index (“HH I ” )  analog for audience share. Hearst-Argyle believes that this 

proposal, as derailed herein, builds appropriately on the good work ol‘ NAB and satisfies the 

Conlmissiorl’s dcsire, as expressed by C‘hnirmaii Powell, to find an antitrust analog for its diversity 

and coinpelition analysis. 

Hearst-Argyle believes that this approach has  numerous ]merits to recommend it for 

Conin:ission consideralion, including: 

The approach captures consumer substitutability of telcvision channels, be 
they over-the-air or cable or DBS, and avoids the arbitrariness of voice 

* 
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counting. In addition,thebasicapproachremainssimple: itobviatesthcneed 
to consider consuinersuhstitutability ofother media for television, especially 
since there is 110 common metric amor;g these other media. 

The proposal is likely to survive judicial scrutiny since its pedigree is 
anlitrust law and analysis. 

The proposal has (he virtue of stability. Changes in a station’s audience 
ratings o f a  few tcnths o f a  point, as averaged over a year, will gcnerally have 
no material impact on whether a combination is permissible. 

The proposal is indifferent to market size. 

The approach consists of bright-linc tests, providing cri t ical certainty to the 
markets, yct it accoinmodates one exception, lor “fai 1ed”or “failing” sta(ions, 
which is tinlikely to have the effect ofratchetin!: up concciitration levels over 
time with dcveloping Commission prcccdcnt. 

Thc approach will he straightforward for Commission staff to apply, greatly 
specding application processing time and  l‘reeing up Commission resources 
foi- other tasks. 

* 

3 

* 

* 
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Finally, the facts supporting repeal of the newspaperibroadcast cross-ownership rule hardly 

need to he restatcd. There is simply no record cvidcnce upon which the Commission could retain 

or cvcn relax thc newspaper/broadcast cross-ownership rule. To the contrary, the record evidence, 

as demonstrated at length by Hcarst- Argyle and nu~iicroiis other parties, both in this procccdiiig and 

111 thc ciirlier procecding in M M  Docket No. 01-235, supports outright repeal of the nile, and 

Section 202(h), accordingly, mandates its abolition. 

* * *  
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determined that applying a voices (est and a “Top 4” rule to proposed duopolies were critical to 

ensure that local markets “remain sufficiently diverse and ~ompet i t ive .”~  

The current local television ownership rule, however, cannot stand against the robust 

competition for news, information, and entertainment programming in local media marketplaces 

today, particularly i n  light of the D.C. Circuit’s decision in Sinclair.’ For example, today 

competition and diversity arc Hourisliing through the explosive growth of news media outlets that 

compete dircctly against broadcast television for both local and national news. I n  previous filings 

bcfore the Commission on the newspapcrhroadcast cross-ownership rule, Hearst-Argyle provided 

:I coniprehensivc examination of the nation’s 210 DMAs which identitied an average of 81 

“lr. ‘i d’ itlonal” ’ 

as rclevant to the local television ownership rule as it is to Ihenewspaper/broadcast cross-ownership 

rule. As cable telcvision, dircct broadcast satellite (“DBS”), and the Internet continue toreach more 

American consumers, they increasingly provide competition to broadcast television as the “primary 

source ofnews and information for most Americans.”’ And this growth in altcrnative outlets shows 

tha t  the curreill rule’s insular counting of local television stations to the exclusion of all other media 

which may divert and capture the attention of consumcrs is no longer tenable. 

media voices in cacti DMA for which therc were 39 separate owners.6 That study is 

The Commission’s reccnt Media Ownership Working Group studies, as well as its 

recently-released Niizlh Anniro l  Repurl on Video CornpeZilion,8 underscore the severity of the 

I999 Local Televisioii Owiership Order at 11 70. 

’ See Siiiclair Brourlcusl Group v. FCC, 284 F.3d 148 (D.C. Cir. 2002). 

6S~eCommentsofHearst-Argyle,MMDocketNo. 0]-235(filedDec. 3,2001), at Exhibit 1 .  
Thc “tr~tlitioiinl”inedia voices counted areprecisely those [hat tile Commission CUfTently uses In Its 
radioltelevision cross-ownership rule, 47 C.F.R. 6 73.3555(c). 

1990 L O C ~  Television Ownerslzip Order at a 40 

* See Annual Assessment of’the Status of Competition i n  the Market for the Delivcry of 
(continued. ..) 
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cliallenge to broadcasters. One particular study fiiids“c1ear” evidence that audiences use newspapers 

and thc hitemet as substitutes for television news and “some” evidence that audiences use radio as 

a suhstitute for television news.’ These dala comport with the D.C. Circuit’s mandate that the 

Commission must include non-broadcast “voices” in  any voice test used to administer the local 

television ownership rule. Tn the Sincluir case, the court flatly rejected the Commission’s decision 

to count only broadcast television stations as “voices” for purposes of the rule, while counting 

tclcvision, ]radio, ncwspapers, and cable systems as “voices” for purposes of its radioitelevision 

cross-ownership nile: 

Ha\Jing found for purposes of cross-ownership that counting other 
media voices “more accurately reflects the actual level of diversity 
and competition in the markct,” the Cominission never explains why 
such diversity and Competition should not also be reflected in its 
dclinition of “voices” for the local owncrship [duopoly] rule.” 

Noli-broadcast news outlets are now significant competitors with broadcast television. 

Allliough broadcast television still conimands the largest audience shares, those sharcshave declined 

stcadily 3s the ntimbcr of competing media outlets has expanded. A Media Ownership Working 

Group s tudy  rcports that bet\veen I984 and 2001, the prime time viewing share ofnetwork affiliates 

dropped rrom h0.2’X to 49.60/0 and the all-day viewing share for network affiliares dropped from 

03.5% lo 3 7 . 4 u d  ‘The Commission’s Ni/i//zii/zi,ualReporl on Video Competition describes similar 

‘(...continued) 
Video Programming, Nin/h h i / i u o ~  Repor,, FCC 02-338 (released Dec. 23, 2002). 

” Jocl Waldhgcl, Consumer Subsli/u/io/i Airlong Media (Sept. 2002) (Media Ownership 
Working Group 2002-3), at 3. 

I o  Si / idn/r ,  284 F.3d at 164, 

See Sonathan Levy et al., Uroatlcust Television: Survivor in a Sea of Compelition (Sept. 
2002) (Media Ownership Working Group 2002- I2), at 21 -23; see also Waldfogel, MWOG 2002.3, 
at  15  (linding that television viewing had “declined steadily” from 37.3% lo 36.8% between 1994 
and 2000). 

/ I  
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declines in both prime time and total viewing shares for broadcast television.” 

As broadcast viewing shares decline, the popularity of competing news outlets continues to 

risc. The all-day viewing shares for cable television grew from 25.7% to 49.7% between 1990 and 

2000, and the ratio of broadcast audiences to cable audiences during prime time has been cut almost 

i n  half Radio also provides competition for news prograniming. A Media 

Ownership Working Group study reports that news-talk radio was the most popular format among 

‘1 sample radio audicnce and that the number of news radio stations increased between 1993 to 

1997.’4 DBS prograniming is now available nationwide from two competing outlets, DirecTV and 

EchoSlar. and thc Nitrfh Autrutrl  Report found that DBS is garnering an increasing share (up to 

10.3”%) ol‘Lhc MVI’D market and cutting into cable’s historical primacy in that arena.I5 In addition, 

holh daily a n d  weekly ncwspapers remain vibrant and cstablished competitors to broadcast television 

AS a reliablc sotircc o f  local news and information. 

from 9-1 to 5-1 .I’ 

Conipeti[ion froin cable Lelevision i s  particularlypointcd in news programming--~even at the 

local and regional level. A Nielsen survey found that among those Americans who use tclcvision 

AS their principal source of local \news and current affairs, 67% watch broadcast news and 58% watch 

cablc.“’ As otluly 2001, as many as 22.3 million cablc subscribers had access to local or regions[ 

news prograinniing (which often provides community news and information on topics ranging from 

”See  Nitrlh Atrizunl Report at 7 80. 

See Lcvy, MOWG 2002-12, at 38. This figure is based upon a comparison of the four 
strongest broadcast networks against the four strongest cable channels. 

“ S e e  Waldfogel, MOWG 2002-3, at 16, 29, Table 4 

I s  Sec. Nitrfh Airmill  R e p r i  at 11 58. 

’ “  sw Nielseii Mcdia Research, Co/~simzer Survey on Media (Isage (Sept. 2002) (Media 
li’orking Croup Study 2002-8). at 72-78. 



school closings to govcmient  meetings).” 

Perhaps most importantly, Nielsen consumer research data suggest that audiences’ affinity 

fornon-broadcast news oullets~~ particularly the Internet--will continue to expand in the immediate 

future.  When Nielsen survey participanls were asked what news outlets they would he‘horc  likely” 

to usc in  the future, a plurality orrespondents cliosc the Internet (24.7%), followed by cable (21.8Yn) 

and  broadcast television (18.2%). This slatistic is buttressed by the meteoric rise in Internet 

iivai 1;tbility Lo Aincrican homes and businesses. While Internet access was “virtually nonexistent” 

111 1004, Inlernct use grcw from 15.1u/u in 1997 lo  56.4% in 2001.” 

The nicssage from this empirical data is tinmislakable. Consumers enjoy multiple and 

divcrsc oullcts Tor IICWS, inrannation, and enkrtainnient competing for their attention at the local 

Ic\’cI. Because the Commission’s public interest goals o f  competition and diversity are fully 

prcscrvetl in the currcnt media markctplace. thecurrciit local television ownership restriction i s  not 

.‘necessary in  the public interest,” and, therefore, i t  must be relaxed. 

R. Opponents o f  Relaxation Ignore the 1,aw and the Empirical 
Evidence 

Scvcral public interest and consumer groups, in their opening comments, havc urged the 

Commission to rclain the local lelevision ownerhsip rule. Staled generally, their primary arguments 

appeiir to be ( I  ) that the Commission should restrict any “voice tcst” to include only broadcast 

television stalions and (2) that common ownership of television stations will reduce viewpoint 

tli\;ersity. 

‘The first argument is purely an opportunistic one. I t  ignores the wealth of multiple and 

tliversc media outlets dctailed above that arc available to consumers-news-talk radio; local, 

J‘w Levy, MOWG 2002- 12, ai 126 , 

I ’  See Waldfogel, MOWG 2002-3, at 16-17 (documenting Internet use From 1997-2000); 
1 e \y ,  MOWG 2002-12, at 68 (docurnenling Internet use for 2001). 



regional, and national cable news programming; daily and weekly newspapers; and a near-endless 

stream of local information on Internet web sites, bulletin boards, and email lists. Their argument 

also wholly sidesteps the D.C. Circuit’s mandate in  Sinclair that the Commission’s voice test must 

include non-broadcast voices to maintain regulatory parity wilh the radiobroadcast cross-ownership 

rule (although some coinmenlers also scek to tighten that rule as well). Finally, the assertion that 

broadcast television remains Ihc “primary source”ofnews ignores themost crucial, and most telling, 

statistic on competition: while broadcast television viewing shares continue to decline, the number 

and popularily of cahlc, DBS, radio, and Intcmcl ncws o~illcls continues to expand.’” Whether 

ccoiioniists agrcc !hilt the growth and popularity of these new media outlets constitute 

“coiriplements”or“substitLitcs” is imniatcrial, for i t  is obvious that a largerand more diverse number 

of ncws outlcts are competing for the attention ofconsumers every day. Whether and to what extent 

citircns choosc to use these competing news outlets are le f t  solely to the consumer. 

The sccond general argument of the public intcrcst groups is that the incrgcr of news 

operations, staff, ;ind technical resoiirccs will offer lcss opportunity for co-owned stations to air 

competing and diversent viewpoints. This charge has bccn leveled and debated for decades,*’ but 

thcrc never has been sufficient empirical evidence 10 support i t .  Here, much of Ihe evidence offered 

by groups such iis the Communications Workers of America, United Church of Christ, and the 

AFL-CIO is anccdotal and rocuses on reports of incrged companies consolidating or canceling local 

newscasts. Cencrally, the efficiencies and additional resources that flow from a merger usually 

I ”  Broadcast television itselfremains competitive in local markets. In a samplc or1 0 Nielsen 
DMAs, a MOWG study reported a dramatic increase in the number of television broadcast outlets 
between 1960 to 1980 and again from 1980 to 2000. In fact, 9 of the 10 markets had at least five 
local television stations. See Roberts et al., A Conlprison ofMedia Oullets ulzd Ownersfor Ten 
&/erred Milrkets (1960, 1980, 2000) (Sept. 2002) (Media Ownership Working Croup 2002-1). 

Sc,e, t’.g., Melro Rromcl‘ccislrng, Inc. v.  I.‘CC, 497 U.S. 547, 566 (1990), overruled on other 
gro7rnds by A h r o d  Conslruclors. Inc. v. Penn, 5 I5 U.S. 200 (1  995); National Cztizerrs Conzntiitee 
/or Nrocitlcusl!rig i:. PCC, 436 U.S. 775, 795 ( 1  978). 



provide s!ations with opportunities to increase local news coverage-opportunities that currently 

are una\~i lable  to many local stations struggling with the high costs o f  producing local news, 

transilioning to digital television, and competing with multiple i i e ~ s  outlets. Indeed, several 

comnienters that own duopolies have detailed that their stations were able to improve the overall 

amount and quality of local 

Furthcr, the notion that sharing ncwsgathering resources will lead to a consolidation of 

viewpoints is offsct by an equally plausible notion-that market forces will drive co-owned stations 

to attract a broader and more diverse audience.22 And whereas thc fonner argurncnt relies on 

anecdolc, this latter notion is actually buttressed by empirical data, reported in a Media Owncrship 

Workin2 Group study, that  common ownership of media outlets (specifically, cross-owned 

newspapers and television stations) does not result iii a predictablc pattern of news coverage and 

coinmcntary about political events.” Until there is persuasive empirical cvidence demonstrating that 

owiicrs will purposefully narrow their viewpoints at the same time that they expand their operations 

arid ;wdienccrcach  an idea that seems antithetical to elementary econoinics--~certain comnienters’ 

lears about viewpoint diversity remain unfounded. 

Finally, the only empirical data relevant to diversity militatc i n  favor o f  substantial 

When reviewing its media ownership rules, the Commission considers not only relaxation. 

? ’  See, e g . ,  Comments of Sinciair Broadcast Group at 26-28; Comments or Nexstar 
Broadcasting Group and Quorum Broadcast Holdings at 8-9; Comments o f  Coalition Broadcastcrs 
ILIN Television el al. at 15-33; Comments of Belo COT. at 22-25. 

’’ &e Mxire at 11 82 & n.159 (citing economic studies supporting the plausibility of this 
argument). 

’’ See David Pritchard, Vie~po in l  Diversit], in cross-Oivned Newspapers und Television 
fS/(rtiun.y: A Slud]’ of News Coverage of the 2000 Presidenlinl Campuign (Sept. 2002) (Media 
Ownership Working Group 2002-2). 



viewpoint diversity, but also outlet diversity, source diversity, and program diversity.24 While the 

Commission continues to focus on viewpoint diversity as the “primary goal” of its policymaking 

efforts, the other e!einents of divcrsity often serve as proxies to “protect and advance” viewpoint 

As a rcsult, evidence ofoutlet, source, and program diversity is critical to help build a 

proper evidentiary construct for t!ic olhenvise elusive concept of viewpoint diversity. In the casc 

of tlic local television ownership rule. there is an abundance of divcrse media outlets offering a 

near-cndless and divcrsc array ofprogramming, both in format (e.g., local newscasts, regional sports 

events, tclcvision biographies, political and business roundtables) and in content (c.g., foodlnutntion, 

pop music, nature and wildlire, science fiction, home decorating). This fact, while seemingly 

self-evident from a single glance a local television guide, is fully supported by the empirical 

cvidcnce, discussed abovc, from the Media Ownership Working Group studies, the Niiilh Aniiuul 

Keporr. and tlearsl- Argylc’s coniprchensive “independent voices’’ analysis. 

C. A Relaxed Local Television Ownership Rule Should Be 
Predicated on an “Audience Share” Metric 

In lighl of the evidence, discussed above, of the declining audience shares Tor broadcast 

television, the increasing availability ofaltemalive outlets for news and information programming, 

and the lack o f  any empirical data to rctaiii the existing rule as “necessary in the public interest,” 

together with the evidencc adduced by other comnienters, including the financial pressures ofDTV 

conversion, the declining financial position ofmany smaller market television broadcaslers, and the 

increasing expenses of locd news production:“ the local television ownership rule cannot persist in 

24  See Nolice at 11 34 

’ 5 S ~ ~ ~ M o / I ‘ ~ ~ a t ~ 1 1  33-50 (citingoutlet and sourcediversityas proxies for viewpoint diversity 
and inviting comments to detei-mine whether they should be considered as separate and equal policy 
goals). 

L o  See. q., Comments of N A B  at  71-79; Comments of Coalition Broadcasters LIN 
(continued ...) 
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its current form Indeed, i t  is now clear that any version of the rule that relies on a voice count will 

remain arbitrary, whcther thal voice count counts local television stations only or other types of 

media outlets, and will likely continue to affect negatively opportunities to bring the benefits of 

coininon ownership to any hut the largcst markets. Instead, a relaxed local television ownership rule, 

like the two proposals discusscd below, should be predicatcd upon an “audience share” metric. 

1 .  The NAB’s“lO/IO” Proposal Has Much toRecommendIt 

As a consequence of the myriad difficulties with the rule in its current form, NAB has 

proposcd an entirely new manner of approaching local television ownership, and anumber ofparties 

liavc already endorscd that approach in their initial cornn~enls.~’ Hearst-Argyle also supports the 

NAB proposal, which relies on audience shares and provides a conceptually new measure of 

diversity and competition i n  local television markets. 

NAB should hc commended for developing a n  approach to local common television 

ownership that achicvcs three critical niilcstones: Firs[, by aggregating audicnce shares across all 

channcls that viewcrs niay watch, NAB’s proposal captures the substitutability~rroni the 

consumer’s pcrspectivc of local broadcast television stations with cable and DBS chaimels. 

,Serond, by utilizing Niclscn share data as (he inctric, NAB avoids the  difficulties inherent in any 

voicc counting methodology. Third, and finally, and perhaps mosl imporiantly, NAB’s proposed 

rule is simple. By  predicating the proposed ruleonlyon lelevision channels, NAB’s proposal allows 

the Commission to avoid having to determine definitively whcther various and sundry media (such 

L6(...continued) 
Televisionet i l l .  at4-IO; CornmcntsofGray Televisionat 17-19; CommentsofGranjteBroadcastjng 
at 12-13. 

”See Comments o fNAB at 79-84; Comments ofCoalition Broadcasters LIN Television et 
31. at 1 I ;  Comments ofDuhamel Broadcasting Enterpriscs at 2; Comments ofPappas Telecasting 
at 13-1 5;CommentsofPaxson Communicationsat 30-31 (supportingNAB’sproposal as transitional 
rule lowards complete elimination). 





fact thal the audience share data are subject to manipulation by parties desiring to combine. A 

station with a 10.0 audience share desiring to combine with a station with a 13.4 andience share, for 

instance, could putposely program weak programming during a sweeps month i n  an altempt to 

nudge its autliencc share to a 9.9, thereby allowing the combination under the proposal’s “10/10” 

presumption. However, NAB has already greatly reduccd the chances for such manipulation by 

proposing il lour book Nielscn average and by using an audience share daypart, 7:00 a.m. to 

I:OO a.m., that i s  so broad lhat rank manipulation becomcs much more difficult. In practice, 

Ihcrclbre, ncither of llicse shortcomings should prove fatal to NAB’s proposal. 

Most iinpoflanlly, however, NAB’sproposal suffers froin one conceptualdifficulty that may 

or rrray not bc rcniediable, to wit, NAB seleclcd a 10.0 audicnce share as its threshold for its 

proposcd rulc’s presumptions. Why “1 O”? NAB states that “the choice of a 10 viewing share as the 

presumptive ‘cut-off point for allowing duopolies scparates market leading from non-leading 

stalions on a reasonably consistent basis across DMAs of varying size.”*’ This rationale strikes 

HearsbArgyle as gcncrally reasonable and accurate; however, thcre is no hard evidence that “1 0” 

is tlir ide;tl cut-ofl‘point, rather lhan 9 or 11  (or 9.2 or 10.8, for that matter), and neat and tidy 

numhcrs, like “ IO ,”  always lead to questions as to whether they arc mere artifacts of our base 10 

numbering system. The real difficulty, of course, is the question as to whether “ 1 0 ”  can be 

sufficiently justified to avoid merely substituting one arbitrary rule (the current “8” independent 

voices lest) wi th  another. Hearst-Argyle belicvcs that i t  can be so juslified but offers, for the 

Commission’s consideration, an alternative proposal, discussed below, that avoids the question 

allogclhcr. 

I n  sum. Hearst-Argyle fully supports NAB’s proposal, commends NAB for its hard work in 

formulating it. and requesls that the Commission carefully consider i t  as a replacement for the 

current rule. 

?‘) Conimcnts o f  NAB at 82 
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"I As Commun;c&:om Daiiy h a  rqct lcd:  

[Chaiimin] Pswe!l said he had s:a!T workin: to de\e!op [;nj 
qu iva lcn :  io d m s t  law's ITS! mcmc fer cornpcri i~o~.  "I 'vc  : G I ~  
e v e y  ::onorist ir. my buildma ;'I1 give a,. w a r d  IO the 5rs1 :c :ind 
w HE1 to measure divcrsitj." 

Co,nn!. Doi!y (Jan. 17,2003). 
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combination is permissible. Thcrerorc, instead of using advertising share, as the antitrust agencies 

would in their competition analysis, Hearst-Argyle pyoposes using Nielsen audience share data, as 

dcfined above, to determine an HH[ analog, which, for piirposes of discussion, Hearst-Argyle is 

calling the “Audience Market Index” (“AMI”). The AMI is, simply, the sum of the squares of the 

individual atidiencc shares of all local television stations in the relevant DMA.” For example, if a 

given local television market, with no duopolies, were comprised of Station 1 with a n  audience 

share of 16.3, Station 2 with a n  audience share of 11.7, Station 3 with an audience share of 9.7, 

Station 4 with an atidiencc share of 3.9, and Station 5 whose audience share is too low to be reported 

by Nielsen, then the AMI for this hypothetical market would be calculated as fol lows: 

Audience market concentration is divided along a spectrum, as measured by the A M I  (and directly 

analogous to the HFIl undcr the Hurizonttrl Mcrgev Guiddines”), as follows: 

Unconccntratcd AMI less than 1000 

Moderately conccntrated 

Highly conccntratcd 

A M I  between 1000 and I800 

AM1 greater than 1800 

Then, in evaluating a proposed combination of local television stations, {he Commission would 

consider both thc/Josl-cornhination nrarket concenlralion, asmeasured by the AMI, and thc increase 

7 2  Altliough the audience share aggregates the share with respect to all available tclcvision 
channels, the AMI is the sum of the squares of the audience shares of only the local tclcvision 
stations because thosc arc the only market participants whose combination ofconcern. That is, 
a local television station combining with an out-of-market television station does not implicate the 
Commission’s local television ownership nile but its national ownership rule instead. Similarly, 
here  is no prohibition against a cable company that owns cable channels fr’am merging with a local 
television station. 

’’ See IQPZ I-rOrizor;iu/ Merger 67iide1;11e,Y at 4 I .5 

ili,!,, 5 - 1 5 -  



in concentration resullingfrom h e  combination, as measured by the change in the AMI. For 

cxamplc, using the hypothetical market above, if Station 2 and Station 3 were to combine, the 

post-combination market concentration would be calculated as follows: 

AMI =16 .42+(11 .7+9 .7 )z+3 .92+02=742  

And the incrciisc in concentration rcsulting from the combination would then be 

AAMl = 742 -515 = 227 

As il furher analog to the Horizontul Merger Guidelines,” the Commission should regard 

combinations of local television stations as follows: 

(a)Post-Combinnlion AMI LcssThan 1000. TheCommission should regard thecombination 

as posing no harm to di\Jcrsity and competition and should permit the combination without further 

analysis, regardlcss of (he amount o f  increase in the AMI. 

(b) Post-Combination AMI Bctwccn 1000 and 1800. lfthcconibination produces an increase 

i n  thc AM1 oflcss  than 100 points. the Commission should regard the combination as posing 110 

harm to diversity and conipctilion and should pcrmit thc conibination without further analysis. If 

the combination produces an increasc in  the AMI of more than 100 points, then thc combination 

should he impermissible unless the stations can carry the burden of proof under a “failing” or 

“failcd” station cxceplion 

(c) Post-Combinntion AMI Greater Than 1800. l f the  combination produces an increase in  

thc AMI of less than 50 points, the Commission should regard the combination as posing no harm 

” S e e  I992 Horizoniul Merger Guidelines at  5 1.51. For the sake of simplicity and to 
maintain (hecertainty thatthe markets appreciatein bright-line tests, Hearst-Argyledoes notpropose 
that Ihe Commission import in  its cntirety the Horizonlal Merger Guideliiies. For cxample, 
Hearsl-Argyle does not propose that the Commission utilize the fx tors  set forth in Sections 2-4 of 
lhe Guirldines, although the Commission should utilize a factor, such as that set forth in Section 5 
o f  the Guidelines, Ihr a “failing” or “failed” station exception. 



to diversity and competition and should permit the combination without further analysis. If the 

combination produces an increase in the AM1 ofmore than 50 points, then the combination should 

be impcrrnissible unlcss the stations can carry the burden of proof under a “failing” or “failed” 

station exccption 

Two fiirthcr cxaniples illustrating the basic operation ofthe proposed rule are set forth in  the 

attuchcd Appcndix 

Hcarst-Argyle believes this proposal satisfies all reasonable desiderata for a structural 

ownership rule Tor local lelcvision owncrship: 

* Audiencc sharcs arc a rcasonable, objective measure of diversity 
Nielscn share data capture who and how many are watching 

what. l h u s ,  share data scrve as a reasonable, aggregated proxy Tor outlet, 
sourcc, and program divcrsily, and these forms ofdiversity, in turn, are the 
best means to achieve viewpoint diversity, an othewise elusive concept that 
noone, including theConimission, hasyct devisedawayto ineasuredirectly. 
111 addition, share data also measure [he relative success of television 
channels in competing for vicwers. 

* By limiting the reach 01‘ common ownership, B proposed local television 
ownership rule predicated on audience share insures outlet diversity. By 
limiting coninmi owncrship of stations to those whose collective audience 
share is 30% or less, the proposed rulc insures that there will always remain 
at least four owners ofsignificantly viewed channels available to consuniers 
i n  any  given DMA. 

Bccausc the AMI, or change in AMI,  includes measurement of all viewable 
channels, even less popular channels can maLerially affect the prospects for 
any given combination. Thus, the continued existence and importance of 
thcsc channels provide avenues for sourcc and program diversity. 

Source and program diversity arc also preserved because a common owner 
will  seek to dirferentiate its programming among its various channels.” 
Thus, co-owncd stations will program different formats (program divcrsity), 
and obtaining that diversc programming will require that contcnt to be 
obtained from multiple sources (source diversity). 

* 

* 

35 See Nolice all1 46 (seeking comment on the use ofratings figures); f 60 (seeking comment 
on how to measure market power ifthe Commission’s analysis focuses on competition for viewers) 

“ S e e  Nolice at 11 82 & n.159 (citing economic studies supporting the plausibility of  this 
argu inicii I), 



. 



* The approach consists of bright-line tests, providing critical certainty to the 
markets, yet it accommodates one exception, for “failed”or “failing” stations, 
which is unlikely to have the effect of ratcheting up concentration levels over 
time with developing Comniission precedent. 

The proposal appears to satisfy some ofthe concerns raised by public interest 
and consumer groups i n  their comments. For example, Consumer Federation 
or America advocates use of an HHI-like construct to determine local media 
market concentration. In addition, several such commenters support defining 
local markets as narrowly as possible, and the proposal is at least partially 
responsive to this concern, for while it includes all telcvision channels (from 
broadcast, cable, and DBS) in its audience share metric, it excludes radio, 
newspapers, and the Internet.” 

* 

* The appi-oach will be straightfonvard Tor Commission staff to apply, greatly 
speeding application processing time and freeing up Commission resources 
for other tasks. 

In sum, although admittedly not asimple asNAB’s proposal, Hearst-Argyle believes that its 

proposal makes LIP for thc slight increase in complexity by providing a comprchensive approach to 

revising Ihc locill television ownership rule. 

Given the D.C. Circuit’s constniction ofsection 202(h) ofthcTelecommunications Act, both 

in Siucloir and iii Fox Television Smfions, i t  is apparcnt that this is not the time for the Commission 

to be timid in relaxing the local television ownership rule. Because the “evils” of common local 

ownership have not been demonslraled-itideed, none of the twelve media studies released by the 

FCC suggests UQ harm would flow from relaxation of the rule-the Commission should consider 

taking the bold step of pcrmitting common ownership of local television stations as outlined above. 

11. The Commission Should Repeal the Newspaper/Broadcast 
Cross-Ownership Rule 

The facts supporting repeal of the newspaperhroadcast cross-ownership rule hardly nced lo 

he rcstatcd. As demonstrated above in the discussion of the local tclcvision ownership rule, there 

See Comments of Coiisumer Federation of America at 284-289; Comments of 
Conimunicalions Workers ofAmerica at 8, 15,47; Comments ofunited Church ofChrist at 42-46; 
Comments of AFL-CTO at 53-56. 
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arc multiple and diverse outlets for news and information competing for the attention ofconsumcrs. 

Indeed, as pointed out in Hearst-Argyle’s previous filings advocating repeal ofthe cross-ownership 

han, Hcnrst-Argyle undertook its own comprehensive examination of traditional media “voices” in 

each of the nalion’s 210 DMAs and found that, on average, each DMA is home to 81 traditional 

tnedia “voices” for which there are 39 separate owners 

Conmienters continue to be split on the question whether advertisers (not to mention 

:iLidicnces) view newspapers and broadcast television stations as substitutes.“ But thequestion need 

not he definitcly answered since an answer either way supporls repeal ofthe rule. As Hearst-Argyle 

has pointcd out, if newspapers and televisions stations are not substitutes, then, obviously, there 

would be no lianii to compclition i f  the cross-ownership ban were repealed.41 Conversely, i f  

newspapers a n d  tclcvision stations are subslitutcs, thcn the explosive growth in ncws, infomation, 

.ind cntcrtaiiiinent sources will protect and cnhancc competition 

Some public interest groups supporting retcntion of the rule cite a claimcd lack of (or even 

the alleged supprcssion of) viewpoint diversity among co-owned or “converged” 

ne\\.sp;il.7”:brondcast fiicilitics. However, the“evidence” behind their complaints is purely anecdotal 

ratllcr t h a n  ciiipirical.4’ More importanlly, this “evidence” of alleged viewpoint suppression, even 

?” Moreover, i t  is disingenuous for some of the commenters to argue that newspapers and 
Lclc\,ision shoiild be considered as separate markets when analyzing the anticompetitive impact of 
proposed duopolies, yet thcn turn around and argue that newspapers and television markets should 
he considered togelherwhen analyzinz the anticompetitive impact ofproposed newspaperbroadcast 
telcvision combinations. Newspapcrs and tclcvision stations are either substitutes for one another 
or not, b u t  they cannot be sim~iltaneously both substitutes and not substitutes. 

‘I As the Commission itself has previously acknowledgcd, “[plrohibition o f ,  . . newspaper 
and Iclwision . . . cross-ownership would make little sense unless these different media were 
important subslitutes for each other.” Amendment of 4 73.3555 ofthe Commission’s RulesRelating 
lo Multiple Ownership ofAM, FM and Television Broadcast Stations, Report und Order. IOOFCC 
2d 17 ( I  984), at 11 29, reron. grmrctl in part crnd denied in p m ~ ,  IO0 FCC 2d 74 ( 1  985). 

St’?. e.g., Comments of Conimunicalions Workers of  America at 32-39; Comments of 
(continued.. .) 
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jrlriic~  which Hearst-Argyle does not concede and which one of the Media Ownership Working 

Group studies effectively rcbuts”~-niisscs the larger point. The question is not whether one 

particular (combined) media outlet champions viewpoint diversity, but whether overall viewpoint 

diversity is prescrved across a n  entire local media marketplace. Again, Hearst-Argyle’s 

“independent voices” analysis reveals that the average DMA contains 39 separate owners of local 

media voices, as tlic Commission has traditionally counted such voices. Thus, i f a  newspaper and 

~elevision station wflere to merge in an average DMA, there would still remain 38 separate owners 

o f  local media voices in tha t  average DMA. Any perceived or actual threat to viewpoint or outlet 

diversity, thercforc. will have little effect on overall diversity in any particular DMA. Therefore, the 

concern o f  lhcsc public interest groups is fundamentally misplaced. 

I n  short, llicre is no rccord e\ idcnce upon which the Commission could retain or even relax 

I tic neuspaper/broadcasI cross-ownership rule. Therecord evidence, to the contrary, supportsrepeal 

thc rule, and Section 202(h), accordingly, mandates its abolition. 

Conclusion 

For the roregoing reasons, as wcll as those set forth in Hearst-Argyle’s opening comments 

Jncl i t  prcvious coininelits and reply cornnients in  MM Docket No. 01 -235, the newspaperibroadcast 

cross-ownership rule should he repealed and the local television ownership rule significantly relaxed 

as outlined above. 

‘2( continued) 
APL-CIO a t  40-46; Comments of Consumer Federation of America a1 227-34. 

-Ii Ser  Pntchartl, MOWC 2002-2 

’ 21 - 



INC. 

, 
/ 

-uw- Charles Marshall 

BROOKS, PIERCE, McLENDON, 

First Union Capitol Center, Suite 1600 
150 Fayclteville Street Mall (27601) 
Post Office Box 1800 
Kaleigh, Norlh Carolina 27002 
Telephone: (919) 839-0300 
Facsimile: (91 9) 839-0304 

Its Attorneys 

I~IUMPHREY & LEONARD, L.L.P. 

February 3,2003 



Appendix 

Two Ertninplcs lllustrating the Basic Operation of Hearst-Argyle’s 
Locdl Tclaision Ownership Rule Proposal 



Example 1 

Share OIvner 

Station 1 20.4 A 
Station 2 9.8 B 
SLation 3 6.7 C 
Station 4 3.1 D 
Station 5 Not Reported (= 0.0) E 

In Example 1 ,  Station I and Station 2 could not combine because their collcctive share is 

grcater tlian 3OoA [20.4 + 9.8 = 30.2 3 301 cvcn though, post-combination, the AMI would bc less 

ilian 1000 [(20.4 + 9.8)’ + 6.7’ + 3.1’ + 0’ = 967 < 10001. Note that this result is different than 

would obtain under NAB’S “10110” proposal. 

All other duopoly possibilities are permissible because the AMI, post-combination, is less 

lhan  I000 i n  all cases. Morcover, the lriopoly of Stations 2,3.  and 4 is also permissible for the same 

reason [20.4* + (9.8 t 6.7 + 3 .1 ) ’+  O2 = 800 IOOO].  

- 1  



Example 2 

Shure Owner 

Station 1 23.1 A 
Station 2 14.4 B 
Station 3 9.8 B 
Station 4 5.9 C 
Station 5 2. I D 
Station 6 N/R (= 0.0) E 

I n  Example 2, the current AMI for the market is 1158 [23.1’ + (14.4 + 9.8)2 + 5.92 + 2.1’ 

t 0 2 1 .  

I n  this market, Station I could not combine with either Station 2 or Station 3, even if 

Owner B were willing to break apart its duopoly, because o f  the 30% hard cap [23.1 + 1 4 . 4 ~  37.5 

> 30; 23. I + 0.8 = 32.9 > 301. Similarly, Stations 2 and 3 could not combine with Station 4 because 

the audience share of the stations o f  onc owner, post-comblnation, would collectively exceed the 

30%) cap [(14.4 + 9.8) + 5.9 30.1 > 301. 

Station 1 also could not combine with Station 4, even though the collective audience share 

is less than 30% [23. I + 5.9 = 29.0 < 301 bccausc the AMI, post-combination, is greater than 1000 

[(23.1 + 5 . 9 ) 2 + ( 1 4 . 4 + 9 . 8 ) 2 + 2 . 1 2 + 0 2 =  1431 > 1000]andthechange inAMIis~rea te r than  100 

[ I43 1 ~ 1 1 58 = 273 > loo]. Station I could combine with Station 5 ,  however, because, even though 

the AMI, post-combination, is greater than 1000 [(23.1 + 2.1)2 + (14.4 + 9.8)’ + 5.92 t O’= 1255 

> 10001, the change in AMI is less than 100 11255 - 1 158 = 97 < 1001. For the same reason, 

Station 1 could combine with Station 6 [(23.1 + 0.0)2 + (14.4 + 9.8)2 + 5.92 + 2.12 = 1158  > 1000; 

1158 -1158=0<10O]. Morcover,Station 1 couIdcombinewithbothStations5and6[(23.1 +2.1 

+ 0.0)2 + (14.4 + 9.8)’ + 5.9’= 1255 > 1000; 1255 ~ 1158 = 97 < 1001. Stations 2 and 3, however, 

could not combine with Station 5 because the AMI, post-combination, is greatcr than 1000 [23.12 

2 -  



+ (14.4 + 9.8 + 2.1)’ + 5.92 + O2 = 1260 > 10001 and the change in AMI i s  greater than 100 [1260 

1158 = 102 > 1001. Stations 2 and 3 could combine with Station 6 [23.12 + (14.4 + 9.8 + 0.0)2 

! 5.9’ ~ 1 -  2.1’ = 1158 > 1000; 1158 ~ 1158 = 0 < 1001. Finally, Stations 4 and 5 could combine 

hecausc the AMI,  post-combination, is greater than 1000 [23.1* + (14.4 + 9.8)’+ (5.9 + 2.1)2 + O2 

1183 > IOOO] but the change in AMI is less than 100 [l  I83  - 1  I58 = 25 < 1001. 

* * *  

- 3 .  


