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February 12,2003

Hand Delivery

Marlene H. Dortch, Secretary f*W,)gg;Mq”F“m‘L?;;i;;i;‘?‘m“

Federal Communications Commission
Office of the Secretary

c/o Vistronix, Inc.

236 Massachusetts Avenue, N.E.

Suite 110

Washington, DC 20002

Re: CC Docket Nos. 01-338, 96-98 and 98-147

Dear Ms. Dortch:

On February 12, 2003, the attached letter was sent on behalf of Americatel
Corporation to each of the five FCC Commissioners, with respect to the above-listed
proceedings. Anoriginal and three copies of this letter are being provided for your use.
Please place a copy of this letter in the record for each of these three dockets.

Please acknowledge the date and time of this filing with the Commission's
stamp. An extra copy is being provided for such purpose. Please refer any questions to
the undersigned. Thank you.

Sincerely,

Robert H. laclkgon
Counsel for Americatel Corporation LoNDON
NEW YORK

cc: Chairman Powell LOSANGELES
. . SAN FRANCISCO
Commissioner Abernathy WASHINGTON DC

Commissioner Copps PHILADELPHIA
PITTESBURGH

Commissioner Martin OAKLAND
Commissioner Adelstein PRINCETON
FALLS CHURCH
WILMINGTON
NEWARK
COVENTRY UK
Yon e ~ 1301K Street, N. CENTURY CITY
) i Suite 1100 - East Tower RICHMOND
B Washington. D.C. 20005-3373 HARRISBURG
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FEDEHAL COMMURICATIONS COMMISSION

Ex Parte NFFICE CF THE SECRETARY
The [lonorable Michael K. Powell The Honorable Kevin J. Martin
Chairman Commissioner
Federal Conimunications Commission Federal Communications Commission
445 — 12th Street, SW. Room 8 B201 445 — 121h Street, SW, Room 8 A204
Washington, D.C. 20554 Washington, D.C. 20554
The Honorable Kathleen Q. Abemnathy The Honorable Jonathan S. Adelstein
Commissioner Commissioner
Federal Commumnications Commission Federal Communications Commission
445 - 12th Street, SW, Room 8 B115 445 — 12th Street, SW, Room 8 C302
Washington, D.C. 20554 Washington, D.C. 20554

The Honorable Michael J. Copps
Cominissioner

Federal Communications Commission
445 — 12th Street. SW, Room 8 A302
Washington, D.C. 20554

Re: CC Docket Nos. (1-338, 06-98 and 98-147
Dcar Commissioners:

Americatel Corporation (“Amenicatel™),! it long distance carrier specializing in
serving Hispanic communitics throughout the United States. urges the Federal Communications

I Americatel, a Delaware corporation that is a subsidiary of ENTEL Chile, is a common
carrier providing domestic and international telecommunications services. EN'I'EL
(hilt s the largest provider of long distance services in Chile. Americatel also
operales as an Internel Service Provider (“ISP7).  Americatel offers presiibscribcd
(14). dial-around, and prepaid long distance services, as well as private line and
other high-speed services to its business customers. Americatel docs not, al the
present ume, provide any local services to 1ts customers, though 1t might need to do
so in the future. especially 1t 1t finds itself unable to compete against the bundled

Continued on following page
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Commussion ("FCC™ or “Commission™) to retain local switching as an available unbundled
network element (“CINE”) and maintain a telecommunications carrier’s ability 1o combine the
local switching UNE (“UNE Switching”) with other UNEs. as unbundled network elecment
platforms (“UNFE-Ps™). A decision by the [FCC to restrict access to UNLs will likely operate as
the death knell for smaller long distance carriers, as well as for competitive local exchange
carriers (“CLECS™).  Additionally, such action would unlawfully eliminate the regulatory role
that C'ongress intended for slate public utility commissions (“PUCs™), which are in a much better
position than the FCC to judge local market conditions and to make the factual determination as
to whether access lo a specific UNIZ meets the “necessary” and “impair™ standards of Section
251{d) ot the Communications Act of 1934, as amended (“34 Act™).2

A's Amcricatel demonstrates herein, the continued existence of a competitive long
distance markel depends on the conlemporancous existence of a competitive local market. To
the extent that the FCC decides to eliminate access to UNE Switching and, therefore, UNE-Ps
(or prevents PUCs [rom requiring such access), it is more likely than not that many CLECs will
be unable to compete with the BOCs. Any significant lessening of local coinpctition would, in
turn, likcly strengthen the hand of the BOCs in the market for Jong distance services as well, as
BOCs will then be able to continue to resist the price cuts for basic local services which were
cxpected by Congress whern it rewrote the 34 Acl in 1996. This will, in turn, enable the BOCs to
begin domination of the long distance market by offcring deeply discounted toll rates (a largely
deregulated service) until they gain a dominant market share in the long distance arena too. This
then would likely permit the BOCs to return to their pre-1984 Divestiture status as dominant
long distance carriers and, would, effectively, undo the gains to both consumers and the overall
economy (hat have resulted over the past two decades froni long distance competition.

I'he Telccommunications Act ol 1996 (“96 Act™)3 fundamentally altered (he
telccommunications landscape that was established by implementation of the Modification of
Final Judgment (“MFI™) in (he Bell System antitrust case.4 AS the Commission is well aware,

Continued from previous page
local and long distance packages being offered at deeply discounted prices by the
Bell Operaring Companies (“BOCS”) iii some of the markets in which Americatel
operates,

247 1.8.0. 825 1(¢)

3 Pub.l.. 104-104 110 Stat. 56. codificd at 47 U.S.C. §§151 et seq.

* United Swtes v American Tel. and Tel Co., 552 Supp. 131, 150 (D.D.C. 1982). aff’d sub nom.
Waryland v United States. 460 U.S. 1001 (1983).
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the MFJ removed the BOCs from the long distance market. separating that emerging competitive
distance market from the BOCs™ power and control over local exchange services. However, in
exchange for new rules (hat forced open the local (elephone monopolies, including the
requirement under Section 251 (c) of the 34 Acl that BOCs offer unbundled access to network
clements, the 0h Act permitted the BOCs to reenter the long distance market. The very clear
Congressional intent behiid the 96 Act was that no carrier would have sufficient econoniic
power to dominate any market—Ilong distance or local exchanyc.

Whilc some level of local competition has developed since 1996, it is fair to say
that local wircline competition has lagged well behind the development of wireless competition
during that same timc period. This can be scen [rom the contrast in prices for basic local
wireline services, which have remained steady or even increased in some locations, to prices for
basic wireless services, which have declined significantly and which gencrally include many
features for which the BOCs charge extra. To the extent that the elimination of access to UNE
Switching and UNE-Ps eliminates local competition from CLECs, the BOCs are morce likely to
dominate both the local scrvice and long distance markets. Such a result is clecarly not in the
public interest and is contrary to both the 06 and 34 Acts.

Since the reentry of the BOCs into long distance services, we have seen them
begin to bundle tocal and long distance scrvices in a manner that indicates the extent of their
continued cconomic power in the markcl. The BOCs arc offering their customecrs the greatest
savings on long distance calls only when they also purchase large packages ol local services.
For example, BellSouth offers its Florida customers its best international long distance rates only
when those customers also subscribe to BellSouth’s Complete Cholce® plan or Area Plus®
calling plans, which start at $30 per month.5 Fundamental econoinic principles would expect, to
the cxtent that the Florida residential market were truly competitive and BellSouth desired to
cstablish itself as a viable long distance carrier, it would offer discounted prices to all of its
customers. However, the facts indicate that BellSouth must feel so confident of its local market
position that it will offer its best long distance market-cntry prices only to those residential
customers who are willing to purchasc large bundles of local services.

SBC Communications™ (“SBC™) confidence in its California local market position
seems even stronger since its offers its California customers: “Special long distance rates for
SBC Total Connections customers.”© SBC’s “Total Connections” bundle is priced at nearly $90

O htip: /www02.sbe.com/Products Services/Residenual/Caalog/ |, 13--1-3-13,00.htmi (visited February
11, 2003).




Chairman Powell, e al. Reedsmlth
February 12, 2003
Page 4

per month.7  While this service bundle includes Internet access, the price of nearly $90 per
month still greatly exceeds the national average monthly price for residential local service of
S21.84 (October 2001).8 One would expect that, to the cxtent that the BOCS were truly reeling
strong competition for their residential customers, the BOCs would not only be offering low long
distance prices to all of their customers, but also lowering the monthly price of basic local
service and associated leatures. Y

What is even morc disturbing lo Americate] is that the BOCs seem to be using
their cconomic power in the local market to “finance” low-ball long distance rates in order to
gain markcel share, in addition to the inlierent advantages they have amassed, such as huge
customer databases, switching facilities, billing and other technical infrastructure. By
conditioning ultra-low long distance prices on the purchase of local service packagcs that are
priced above what many consumers normally spend for basic telephone services, the BOCs can
elfectively atford to finance their long distance price war without losing any overall revenues.
For exampte, if @ BOC can obtain $40 in monthly revenuc from a customer who sclects a local
service bundle in order to obtain the lowest long distance prices, rather than the more typical
$20-%$25 per month for more basic services, the samc BOC can afford lo discount its long
distance prices by $15-10-S20 per month without experiencing any reduction in revenues.

Smaller long distance carriers simply cannot afford to compete with those prices
and, in the absence of access to UNE-Ps from the BOCs, the smallcr carriers cannot realistically
cnter the local market to offer their own local and long distance bundles or partner with CLECs
for the same purpose. The BOCS’ cconomic pouer in the local market is permitting them to
offer long distance rates at levels that smaller long distance carriers, including most CLECsS,
cannot afford to offer over the long term. These BOC pricing practices, while perhaps not

February |1 2003). SBC 1s not alone in its bundling of its best long distance prices with large
bundles of local services. lor example, BellSouth offers its Florida customers its best
international long distance rates only when those customers also suhscrine to BellSouth’s
Complete Choice® plan or Area Plus® calling plans, which start at $30 per month.

8 Wireless Competition Bureau. “Trends in Telephone Service.” at 2 (rel. May 22, 2002).

9 Contrast price trends in the wireless marker. BellSouth and SBC’s subsidiary. Cingular Wireless, offers
its Miami customers packages that include domestic long distance, three-way calling. call
lorwarding, caller 1D and call waiting services for as little as $19.99 per month.
hlip:/onhnestore.cingular.com/webapn/wes/storessservlet/ES PROD RATE?store Alias=sfabnu
&storeld=13051&catalogld = 1305 | &langld = 1&sveArcald=MIC&ratePlanTvpe=Local  (visited
I'ebruary 11, 2003).
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actually rising to thc level of predatory pricing, reflect a threat to true long distance competition
today and Ihc potential BOC re-monopolization of the long distance market tomorrow.

Linless the Commission is willing to risk turning back the clock to the 1970s in
the telecommunicattons market arid to go against the forward looking, global trend, it must
cnsure that local competition from CLECs is not snuffed out by the BOCs. As evidenced by the
BOCs™ service pricing policies discussed above. the local market is not fully competitivc.
Moreover, the termination of CLEC access to UNE Switching and UNE-Ps in most markets
would likely destroy the small lcvel of local competition that exists today and even enable thc
BOCs to regain control over long distance. Aniericatel, therefore, believes that the proper course
iS tor the FCC to allow the PUCs to make the -'necessary’™ and *‘impaired™ determinations
required by Scction 251(d). It is they, after all, that are closest to the local market conditions
that, according to the Court o f Appeals, must he evaluated in making those determinations.

Very truly yours,

Robert H. Jackson” <
Counsel for Aniericatel Corporation




