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February 12,2003 

Hand Delivery 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
c/o Vistronix, Inc. 
236 Massachusetts Avenue, N.E. 
Suite 110 
Washington, DC 20002 

Re: CC Docket Nos. 01-338,96-98 and 98-147 

Dear Ms. Dortch: 

On February 12, 2003, the attached letter was sent on behalf of Americatel 
Corporation to each of the five FCC Commissioners, with respect to the above-listed 
proceedings. An original and three copies of this letter are being provided for your use. 
Please place a copy of this letter in the record for each of these three dockets. 

Please acknowledge the date and time of this filing with the Commission's 
stamp. An extra copy is being provided for such purpose. Please refer any questions to 
the undersigned. Thank you. 

Sincerely, 

R+#- Robert H. Jac on 

Counsel for Americatel Corporation 

cc: Chairman Powell 
Com m i ssioner Abernathy 
Commissioner Copps 
Commissioner Martin 
Commissioner Adelstein 
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tktlf.*t CL'MMUYICPTIOKE Cr,Mu- 
OFFlCl CF THE SE(,m,wy E.u Parte 

The I lonorahle Michael K. Po\vcll 
C'liai rman Commissioner 
Feclera I Coni iiiiiii ications Co ti1 mission 
445 - 12111 Streel. SW. Room 8 H201 
Wasliinglon. D.C. 20554 

The Honorable I<athleen Q. Abeniathy 
Cotiiinissioiict Commissioner 
Fetlcral Comnittiiications Comiii ission 
445 - 12th Streel, SW, Koom 8 B1 I 5  
Washington, D.C. 20554 

The 1 lonorable Michacl .I. Copps 
Coni in issioner 
Federal Communications Commission 
445 - 12th Strcet. SW. Room 8 A302 
Washingroii, D.C. 20554 

The Honorable Kevin .I_ Martin 

Federal CominunicaLions Commission 
445 ~ 12th SLrcet, S W, Room 8 A204 
Washington, D.C. 20554 

Thc Honorable Jonathan S. Adelstein 

Federal Communications Commission 
445 ~ 12th Strcet, SW, Room 8 C302 
Washington, D.C. 20554 

Re: CC Docket Nos. 01.338, 06-98 and 98.147 

Dcar Commissionct-s: 

Americatel Coi-porarion ("Ainericatel"),l it long distance carrier specializing in  
sei-ving Hispanic commiitiitics throughout the Unitcd States. urges the Federal Communications 

I ,\tiic.i-lcaiel. il Iklowat-e corporation that i s  a subsidiai-y of ENTEI, Chile, is a conunon 
carrier providuig domestic and intcrnational telecominuntcations services. EN'I'EL 
('hilt. IS thc largest provider of long distance services in Chile. Americatcl also 
opt.i.ates as a i l  Internet Service Providcr ("ISP"). Americatel offers presiibscribcd 
( l + ) ,  dial-at-outid, and prepaid loiig distaiicc ser\'ices. as well as private line and 
other high-speed serwxs to its business customers. Americatel docs not, a1 the 
presrni  umc, provide any local services LO i t s  customers, though I t  might need to do 
so in thc ruturc. especially I(_ 11 finds itself unable to compete against the bundled 

Coiitinucd on following page 
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~‘oniniission (‘.FCC”‘ o r  ’.(’ommission”) to retain local switching as an available imbundled 
n l ‘ ~ ~ \ o t k  elciiiciit (“CINE”) and maintain a tclccoiiiniunicalions carrier’s ability lo conibine thc 
Iocitl s~vilching LINE (..LlNF Switching”) \\ith other LINES. as unbundled nctuork elenleiit 
pltillirrriis (“I1NF:Ps”). A decision b!, the IKC‘C‘ to reslrict access to UNCs will likely operate as 
i h c  dea111 knell Ibt- siiiallcr long tlistance carriers, as well as for compctitive local exchange 
cari.ic1.s (“C’l,b.C’s’.). Additionall!. such iictioti Mould unlawfully eliminate the regulatory role 
that C’viigi.ess inlcnded fot- slate public ut i l i ty  cciiniiiissions (“PLJCs”). which are in a much better 
position tliaii t l ic FCC lo judge local niarkcl conditions and to tnakc the tactual dcterminalion as 
10 \\ l ietl icr a c c t x  lo  ii specilic l i N I ’  meets the “necessary” and ”inipair” standards or Section 
25 I(d) o f  [lie C‘~intmuiiicalions .4cl 01‘ 19.34, as amended (“34 Act”).2 

A s  Amcricatel denionstrates hcrein, the continued exislence of a competitive Ions 
dislaiicc inial-kcl depends or the conlcinporaneous existencc of a competitive local market. To 
the cxtenl that the FCC decides to eliniinalc access i o  UNE Swilching and, thereforc, UNE-Ps 
(or prevents PLiCs froin rcqttiring S L I C ~  access), il is inore likely than not that many CLECs will 
be unable 10 coiiipeie with the ROCs. Any sigiificant lessening o f  local coinpctition ~ o t i l d ,  i n  
turn, l ikcly strelisthen the hand oftlie BOCs in the market for long distance services as well, as 
ROCs nil1 then be able lo continue 10 resist the price cuts for basic local services which wcrc 
cripec~etl by Congress wlieii i t  rwi-ote the 34 Acl in  1996. This will, i n  turn, enable the BOCs to 
begin dominittion of  the long distance market by offcring deeply discounted toll rates (a largely 
dcrcgtilated scrvice) u n t i l  they gain a dominant market share in the long distance arena too. This 
then would likely pemiil lhc BOCs to return to thcir pre-1984 Divestiture status as dominant 
Ions dislancc carriers and, woulcl, effectively, undo the gains to both consumers and the overall 
ecotioniy l l iat  have resulted over the past two decades froni long distance competition. 

I ’he ‘Telccoinin~inicaticins Act 01‘ 1996 (“96 Act”)3 fundamentally altered (he 
teIcCommiiiiicatioiis landscape that  was cstablished by implementation of the Modification o l  
t.‘inal Judgment (‘-MF.I”) in lhc Bell System antitrust case.4 As the Coniinission i s  well aware, 

~ 

Continiicd liom prcvious page 
ltrcal and long distance packagcs being offered a1 deeply discounted prices by the 
Bell Operaring Coinpanics (“BOCs”) iii sotiic of the markets i n  which Americatel 
01>era1cs:. 

3 17 1I.S.C’. h’I(C) 

3 Pul?. lL 104 -I04  I IOSta r .  56.codifictla147IJ.S.(~’.  $ $ I 5 1  elsee/. 

4 I ‘//;/CY/ .S/iiie\ I , .  ,A/w/.iu/// 7i,/. <//id Yk/  CO.. 5 5 2  Supp. 131, 150 (D.D.C. 1982). t!ff’d . ~ ~ r h  I I O N I .  

t/o/;l’/l///e/ 1’ Ci1iil.d & a / o .  460 U.S. 1001 ( I  983). 
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Ihc M F.1 rcrnoved the BOC‘s from the long distance market. separating that cmerging competitive 
distance market from the BOCs’ po\+,er and control over local exchange scrvices. However, i n  
cscliange for nebv rules (hat f&xxxl open Ihe local Lelephonc monopolies, including the 
rcquii~eiiicnt under Section 25 I (c) of the 34 Acl that BOCs offer unbundled access to network 
clcnienls, Ihc O h  Act pemiitled the BOC‘s to reenter the long distance market. The very clear 
Congt-cssional intent belli i d  the 96 Act  w a s  that no carrier would have sufficient econoniic 
po\\er to doniinaic a n y  rnarkc1-1ong distance or local exchanyc. 

h’hilc some l c ~ c l  of local co~iipetition lias developed since 1996, i l  is fair to say 
Ilia1 loci11 wircliiie coinpetition has lagged well behind the developinenl of wireless competition 
during tha t  sanie tiiiic period. This can he sceti lroin the contrast i n  prices ior basic local 
wii.eliiic services, which havc rcniained slcady or even increased in some locations, to prices for 
basic wireless sci-vices, which have declined significantly and which gcncrally include many 
icatut-es for which the BOCs charge extra. To the extent that the elimination of access to UNE 
S\\itching and IJNE-Ps eliminates local competition from CLECs, the BOCs are tnorc likely to 
dominate botli the local scrvice and long dislaiice niarkets. Such a result is clcarly not in  the 
piiblic inlcrcst and is contr-ary to botli lhc 06 and 34 Acts. 

Sincc (he reentry of the BOCs into long distance services, we have seen them 
hcgin to bundle local and long distancc scrvices in a manner that indicales the extent of their 
con~inued cconoinic power in the markcl. The BOCs arc offering their custonicrs the greatest 
s a ~ i n g s  on lony distance calls only \&hen they also purchase large packages o i  local services. 
For example, BcllSouth offers its Florida cuslomcrs its best international long distance rates only 
\ ~ h c n  those customers also suhscribe to BellSouth’s Coniplete Choice@ plan or Area Plt~stR 
calling plans, which start at $30 per month.-5 Fundamental econoinic principles would expect, to 
the cxtcnt that the Florida residential market were truly competitive and BellSouth desired to 
eslablish itself as a viable long distance carrier, il would offer discounted prices to all of its 
custo~~iers.  However, the fhcls indicate thar BellSouth must feel so confident of its local market 
position that i t  will oi‘fer its best long distance market-cntry prices only to those residenlial 
cusIomcrs who are willing to purchasc large bundles of local services. 

SHC: Comint~nications’ (“SBC””) confidence in its Califorilia local markct position 
seetiis even stronger sincc its offers its California customers: “Special long distance rates for 
SBC‘ Total Connections custoniers.”(l SBC’s “Total Connections” bundle is priced at nearly $90 
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pel- iiiontli.7 While this service hund le  includes Internet access, the price of nearly $90 per 
trionth still greatly cxceeds the nalional average monthly price for residential local service of 
S 2  I .83 (Octobcr 2 O O l ) . X  One i i ’ould expect [hat, to the extent that thc BOCs wcrc truly reeling 
sli.ong conipctilion foi. tlicir rcsiclenlial customers, the BOCs would not only be offering low long 
d i ~ r n i i c ~  prices 10 all of their customcrs, but also lowering the monthly pl-ice or basic local 
servicc and ;issociatcd reaturcs.‘) 

Whal is even tiiorc tlistuibing lo  Aniericalel is that the BOCs sceni to be using 
their cconomic pohcr in  the local market IO “finance” low-ball long dislance rates in  order to  
gain markcl share, in addition to the inlierent advantages they have amassed, such as huge 
cuslonier datahases, switching facilities, billing and other technical infraslructtirc. By 
conditionins ultra-low long dislance prices on the ptircliase of local service packagcs that are 
priceti above w h a t  inany  consumers normally spend for basic telephone services, the BOCs can 
eflcctivcly aIf‘ord lo finance their long distance pricc war without losing any overall revenues. 
Foi- examplc, i l_  a BOC can obtain $40 in monthly ievenuc from a customer who sclects a local 
scr\.ice bundle in  order to obtain the lowest long distance prices, rather than the more typical 
S20-$25 per month for more basic services, the same BOC can afrord lo discount its long 
clis~ance priccs by $15-10-920 per month williout experiencing any reduction in revenues. 

Sniallcr long disrniicc carriers simply cannot afford to compete with those prices 
and, iti Ihe ahsencc of access to UNE-Ps from the BOCs, the sinallcc carriers cannot realistically 
ctitcr the local market to offer their own local and long distance bundles or partner with CLECs 
for the wnic purpose. The BOCs’ cconomic pouer in the local market is permitting them to 
offer long distance rates at levels that sinaller long distance carriers, including most CLECs, 
caiitiol afford IO ofrer ovct- the long temi. These BOC pricing practiccs, while perhaps not 

7 ,E,c Imp2 sbc~~~!ini/l’l-odttc.tj S c i . ~ ~ ~ ~ s ~ ~ l ~ ~ s ! d ~ ~ t m l  (visited 
I‘ehruary I I .  2003). SI3C I S  not alone in its biindling of i t s  best long distance prices with large 
bundlcs 01 ’  local serviccu. For example, BellSouth offcrs its Florida customers its best 
ii~teritati~iital long dis1;iiicc ratc.; only wlieii those customers also suhscrihe to BellSouth’s 
Complete CItoicc@ p h i  01’ Area P I i i s 8  calling plans. wliich stalrt at $30 pel- tnotith. 

8 U’ii-elehs Coiiipctitinii Bureau. “‘I~rrnds in Tclcphone Service.” at 2 (rel. May 22, 2002). 

‘1 C(II I I~; ISI  pi-icc trends i i t  the wireless iiiarker. BcllSouil~ and SBC’s subsidiary. Cillgular Wireless, offcrs 
i t s  M a m i  CuStoiniers packagcs that include domestic long distance, three-way calling. call 
lor\\ardtng. caller IL) aiid call walltng servicc5 for as Itttle as $19.99 per month. 

&:si%c.ld~? !ja &cain I osld ~= I 3 os! & lil nx Id = !&$icAxa!dI:M IC&rd te I’lanTvl)e=l,ncal (v is  I ted 
I’rbruai-) I I .  2003). 

(!!L!lCS lomll&lrcclj&ct~! se rv le l / l iS  PR01) RATF_’ !s tore~ l ias-s tab!~~ 
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actually risins to thc level o f  predatory pricing, reflect a threat to true long distance competition 
loday and Ihc potential BOC rc~iiiotiopoli7atioii of thc long distancc market tomorrow. 

Ln l css  Ihc Conimission is willing to risk lurning back the c,lock to the 1970s in 
Ihc IcIecomm~~iiications tniarket arid to go against the forward looking, global trend, it must 
ciisurc that local competition froni CLECs is not snuffed out by the BOCs. As evidenced by the 
IWCs. servicc pricing policies discussed above. the local market i s  not fully competitivc. 
Moreover, thc leimination of CLEC access to U N E  Switching and UNE-Ps in most markets 
L V O L I I ~  likely destroy the small level o f  local competition that exists today a n d  even enable the 
BOCs to regaiii conlrol over long distance. Aniericatel, therefore, believes that the proper course 
is to]. thc F C C '  to allow the PIJCs to make the -'necessary" and "impaired" determinations 
I-cquired by Scction 251(d). I t  i s  they, aftcr all, that are closest to the local market conditions 
that,  according to the Court o f  Appeals, intist he evaluated in  making those determinations. 

Counsel for Aniericatel Corporation 


