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Dear Ms. Dortch:

I write on behalf ofNorthpoint Technology, Ltd., and Broadwave USA, Inc.
(collectively, "Northpoint") in response to recent statements by MDS America, Inc.
("MDS America") supporting the use of Component Economic Areas ("CEAs") rather
than Designated Market Areas ("DMAs") as the geographic licensing areas for the
Commission's newly created Multichannel Video Distribution and Data Service
("MVDDS"). MDS America's statements in support ofCEAs were made in reply
comments filed in connection with Auction 53 on February 20, 2003, and in a notice of
ex parte communication filed in ET Docket 98-206 on March 7,2003.

In both filings, MDS America argues in essence that CEAs are preferable to
DMAs because CEAs are smaller and might therefore encourage smaller businesses to
apply for licenses.! MDS America's advocacy ofCEAs over DMAs is a tacit admission
that MDS America does not intend to offer local television broadcasts via MVDDS in the
event that MDS America obtains any MVDDS licenses. But even ifMDS America will
not offer local television signals via MVDDS, the Commission should nevertheless leave
open the possibility that other MVDDS licensees will do so - and in order to make that
possible, the Commission should use DMAs rather than CEAs as the geographic
licensing areas for MVDDS.

I MDS America Auction 53 Reply Comments at 3 ("CEAs are smaller than DMAs, and as the Commission
repeatedly has recognized, smaller geographic service areas favor smaller companies"); MDS America
March 7 Ex Parte at 1 ("The use of CEAs would favor diverse competition and deployment in rural areas,
as they are smaller than the proposed alternative, Designated Market Areas.")
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As Northpoint has previously explained,2 DMA-based licensing is crucial because
MVDDS systems generally have a royalty-free statutory copyright license to retransmit
local TV programming within the DMA of the station being rebroadcast.3 By contrast,
retransmission outside the DMA requires payment of a license fee that is almost always
so high as to make the retransmisson uneconomical. Accordingly, MVDDS operators
who wish to transmit local television signals must organize their systems based on DMAs
in order to compete effectively. The use of CEAs rather than DMAs as the geographic
units for MVDDS licenses would severely undermine the ability ofMVDDS operators to
compete with incumbent cable TV and DBS operators by restricting access to the royalty
free copyright license and making it more difficult, both technically and economically, to
ensure that local TV service is available to MVDDS customers.

In its First Report and Order in ET Docket 98-206, the Commission made plain
that its decision to create its new MVDDS service was driven in large part by the Rural
Local Broadcast Signal Act,4 which was designed to speed the provision of local
television signals to customers in unserved and underserved areas. The Commission
explained that "[a]fter an exhaustive analysis and the time-consuming development on
the international front of a consensus regarding critical technical issues, we have made a
major threshold determination to authorize a new service, MVDDS, that will be capable
ofdelivering local broadcast television station signals to satellite television subscribers
in unserved and underserved local television markets.,,5 By failing to use DMAs as the
geographic licensing areas for MVDDS, however, the Commission has authorized a new
service that is, as a practical matter, not capable of delivering local television station
signals.

Ultimately, the Commission did not require that MVDDS operators rebroadcast
local television si~als, so MDS America need not carry any such signals if it obtains an
MVDDS license. But the Commission should not foreclose others from providing local
TV signals over MVDDS, since that was one of the main purposes of creating the new
service in the first place. In order to make carriage of local TV stations feasible, the
Commission must issue licenses based on DMAs.

2 See, e.g., Consolidated Response of Northpoint Technology, Ltd., and Broadwave USA, Inc., to Petitions
for Reconsideration of Second Report and Order at 2-3, ET Docket 98-206 (FCC filed Sept. 3, 2002);
Comments ofNorthpoint Technology, Ltd., and Broadwave USA, Inc., Regarding Auction Procedures
(Auction 53) (FCC filed Feb. 13, 2003).
3 See17 U.S.c. § 111(t) (defining "cable system" to include systems transmitting programming "by wires,
cables, microwave, or other communications channels"); see generally 17 U.S.C. § Ill; 37 C.F.R. § 201.17
(giving cable systems royalty-free copyright license linked to cable must-carry area); 47 C.F.R. § 76.55(e)
(establishing Nielsen DMAs as default must-carry area).
4 Pub. L. No. 106-113, § 1000(a)(9), [App.l, Tit. 11],113 Stat. 1501, 1536, 1501A-544 (1999) (enacted on
November 29, 1999, as Title 11 of the Intellectual Property and Communications Omnibus Reform Act of
1999 ("IPACORA")).
5 First Report and Order, ET Docket 98-206 ~ 18.
6 See Second Report and Order, ET Docket 98-206 ~ 142 (declining to impose must-carry obligation on
MVDDS operators in part because "MVDDS is not required to carry video programming").
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This letter is being filed electronically. Please contact me if you have any
questions.

Yours sincerely,

J.9~:endaXa"""l~....",........................_-

Counsel for Northpoint Technology, Ltd.

cc (via e-mail): Bryan Tramont, Office ofthe Chairman
Jennifer Manner, Office of Commissioner Abernathy
Paul Margie, Office of Commissioner Copps
Sam Feder, Office of Commissioner Martin
Barry Ohlson, Office of Commissioner Adelstein


