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EX PARTE

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554
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March 14, 2003

Re: Commercial Availability of Navigation Devices (CS Docket No. 97-80)

Dear Ms. Dortch:

This is to notify you that on March 14,2003, Robert Sachs, NCTA's President & CEO, David
Rudd from the Palmetto Group, and I met with Commissioner Michael J. Copps and Alexis Johns, Legal
Advisor tothe Commissioner, to discuss issues in the above-referenced proceeding. In particular, we
discussed NCTA's position on elimination of the Commission's rule prohibiting cable operators from
providing set-top boxes with embedded security as of January 1,2005.

Our discussion reflected positions NCTA has taken in written submissions in this docket, as
summarized in the document attached hereto.

Respectfully submitted,

lsI Neal M. Goldberg

Neal M. Goldberg

NMG:gml

Attachment

cc: Commissioner Michael J. Copps
Alexis Johns, Legal Advisor
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Two major events-the 2002 MSO-CE MiinUfilCturerAgreement on "Plug.andPlay"
DTV Products and the cable industry'.s 200.1retailiriitiative for integrated'set-top

.boxes - have fundamentally changed the basis 'for. the 2005 Banon:lntegrated Set­
Top BQxes. The ban would limit consumer/choice and impose alaX:01.l cable
customers, who will have to pay more for·'equipment that may not]>e":.stStJited
to meet their needs.it'should be eliminated. •. .

THE 2005 BAN ON INTEGRATED SET~TOP·BOXES SHOULD BE EUMINATED
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• The MS~CEAgreement andrelat9d cable-industry actioris ~Iinlinate".any
doubtas to cable's commitment toa retailmarket and to .newsuppliers ofset-
top boxes for themselves. .

• The MSO-CE Agreement will result. in.a wide variety of POD-enabled'
products~ integratedDTVsandothermultifl:lnction CEdeviPes)·that
manufacturers believe are viable at retail because· set-top,flinCtk>nali'iy. is a
small fraction of total receiver cost. Thisisa market-based means for
promoting retail availability" far SUperior to,efforts to' reshape'~le rate
regulations or·MSO purchase.~rcIers. Atthe same time, MSQS:must'make
these POD~enabJed ·plugand'play'" DTV:products work withJheir·systems or
face thewrath - and defection - of their own customers.- . .,

• A1thoughstand-alorle integrated' set-top boxes have not to·<Jate·been sold at
retail~ the MSO-eEAgreement may change this. Indeed, iflhe.~005'ban is
eliminated, the cooperative inter-industry·f~us on developmentof-a retail
market for cable-ready equipment reflected in: the MSo-eEAgreemeiltmay,
in fact, Spur leading CE manUtaCturers~whicharenow invest~ in

.manufacturing POD-enabled digital.TVs.and·otherdigitai equipni~ntfor.cable
. cilslomers underthe Agreement, to oonsider.manufacturingcCtleaper' .

integrated set-top'boxes ·for Cable.- operators:and the retaill1lal15et·tt.lereby
. further.enhancing competitionand.eonsumer choice•. By contrast/retaining

the ban and thereby mandatingth.e'proVisipnsolelyof POD-~oSt.: .
combinations in lieuof integrated.seMop.OOxeS will only increaseJhe:costs to
thosewould-be cost-cuttingnew.entrarits:(see cost discussion:in.·sectiQn III
below).' '. . '. .

• Because the MSD-CEAgreementrequireS digital cable systems to support
POD-enabled deVices, it obvlatestt.le nee-cHor the costly integration ban
which arguably serVed thaipurpose. :.

• InadditiOi1tothe MSO-CE Agreement, cable. operators have strong: .
independent reasons to promote retaiiavailBbility of equipment Jnparlicular,
cableoperatorsi core busiri~isthe:Saleofservices, not-the~1~·9hlease of
set-top boxes or other cable cUstomer equipment.. 'Because·~le:·operators

THE CABLE INDUSTRY HAS MADE A:FlRM"COMMITMENT TO: FACILITATE
.NEW RETAIL DISTRIBUTION CHANNELS AND. TO SUPPORTPoo:.'·

. ENABI.EDDEVICES, AS EXEMPUFIElli·BY.THE 2002 MSo-ce;' .c. . .

'MANUFACTURERAGREEMENT'ON"PlQGAND PLAY" DW·PRQPUCTS.
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eBy allowingremilers to sell integratedset;,.top boxes that are'identical. to those .
the operator leases, the cable indlJStry haS'~lIy addressedthe;"euulers'
concern thatoperator-leased integrated set-top boxes are sUperior to' digital
host devices with separate security. . .

III. A BAN:ON INTEGRATED SET';'TOP.BOX~SWOULDSUBSTANTIALLY
INCREASE.EQUIPMENT COSTS (AND MONTHLY LEASE.PRICES}.AND
REDUCE EQUIPMENT OPTIONS' FORCONSU·MERS. .

...
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face vigorous competition from DBS ~ndothers, they have every-incentive to
maximize theequipment·options for navigation devices, especiedlyat retail.

• If the ban were to remain in place, it would throw a monkey wre~h;intothe
continuing MSO-eE discussions reg'arding standards for twcrwaY'Ptoducts.

.Thafs because cable's set-top box suppliers immediately would haveto start
. making POD-enabled'hosts and PODs built to current stanclards for operator
deployment in 2005. One huge benefit of the MSo-CE Agreement is that the
specifications for "plug and, play" products are mutually agreedto by,
operators and manufacture.rs. Thafs not true of the currentPOO'orhost
standards. It makes no sen~ to keep the ban in place andfo':cecable
suppliers to waste tremendou~ resourCes building PODs and hOsldevices

. based on the existing two-way specifications, when ongoing';MSO·CE
negotiations may result in changes to these very specifications' to better

. facilitate two-way retail products..

~~~~~~~~~~~pC~:X~~~C~~~~~V::;:A~~~~~~SOF
UNDERLYING TIiE2005 RULE.

• The rationale for the ban was based on theassum'ption thatjntegratedset­
top boxes could continue to be available only through the'cabie:opefator.
The Commission explicitly justitiedits decision to ban integrateQ·set~top

boxes on the basis that 'a]I!owitig-MVPDs the advantage of'being,th~only
entity offering bundled box~s.n.e.,.integrated boxes with embedded·security]
couid adverSely affect the develOpmentolthis equipmentmaJ'ket"and that
accordingly "the prohibition on integrated boxes/allows for equal competition
in the marketplace."

• Given the cable industry's commitmenttoallow the very saan,e:intearatedset­
top boxes provided by cable operators themselves to bemade:~vailable·to

consumers through 'independent retail outlets, applying the: Gommi$Sion's
own reasoning; the prohibition can.nolongerbejustified, particUrarlygiven
the 'significant added costswhich.·maintenanceof the ban wOuld impose on
all cablecustomers.' .

e As Chairman Powell observed indissenting to the 2005 prohil>ltI6n,. it· -is
contrary.to.good public poliCY,to remove fr'omthe market apotehtiallycost­
effective choice for consumers.:- Yet, thisis precisely whatthe t>aD does. .

e Even in deferring tothe FCC's priordecision, the D.C. circuiisuggested that
"consumer~might have chosen noUopurchase retail devices:for·perJectIy
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.sensible economic reasons - because, for instance, there are efficiency
gains captured in the manufacture Ql an integrated bOx thafjead itto cost
less" and that "the integration ban does nothing more.than deny the most
cost-effective product choice to conSumers ..,. an ironic outcom~'foran order
implementing 'oneot the most pro-rorisumer, pro-competitive proVisions of
the Telecom Act",' ..

• The 2002 House relecommunication~Subcommittee's OW Transition staff
discussion draft makes this same point in proposing elimination.()fthe
integration ban. As Chairman Tauzin recognized in· hisoperliJlg;AA1t~nient
during the hearing on the discussiondraft:·[i]nteg·rated boxes;may-yery well
be more convenient and less expensiVe for consumers - atthe::v~ryleast,
there is another choice for consumers: .

• There is ample record evidence sJ-.owing thf:). potential cost advantages and
other' benefits that integrated set-top boxes offer to custome~~ .NCTA has
shown ttiala POD-host combination would cost a cable operator.
approximately $72 to $93 more than an integrated' set-top bOx.Performing the
same functions. This translates into·:an average consumer·price;jl'cr~aseof
between approximately$2.0Q.tO$3.00 pet month for each leaSed:POD-host
combination (assuming both the POD and hOst are ratereglilajeC:i);b,ased on
a five-year and three-year depreciable life, respectively. .

• Even using the cost figures allegEKJ by retailers in their own msparleJilings ­
which NCTAcontinues to believe substantially understate the.added costs .
associated with a POD-host combiootion - implementationiOf ·theban on
integrateclseHopboxes would impoSehundreclSof millioris ofdollars· in
additionaleauipment costs·onconsurriers~ And these costs.Y/9uk:l·be borne
by consumers with no corresponding'publiC',nterest:benefil '.,

• Indeed, the ban would force cable.subsCribers to bear these.~ddedcoSts
even though:theenhanced:pOrtabili!Y Of such host devices. provides' no added
value forconsumers who pr.efer to lease. rather than purchaSe~··theirset-top
bOxes, because those boxes stay~inone operator's cablesY$iem.

• . The best public policy is to ensurethatcoosumers can choOse,~.eql,lipment
option that6estfits their preferences.· Whil~someconsumers;·i:naYp'referthe
particular features in·an integrated·set.;.topbox, which mighi:b9t>ffered'by.a
cable operator.or a retailer, others may prefer the different:featU~off~redin
a POD-hpst combination. As Chairma.n PoWell has observe~:t;:the-banon
integrated set-top 'boxes forces coole'operators to make,prO¢l;rementand
technology.decislons·"so.as to·avoid the potential forstrandedloveSlment,
noton the basis of what mightbe:l)esUortheir customers."·· Byoontrasl, if the
ban is eliminated, cable equipment ihvestni~ntsaridconsum~r:eQuipment
prices will (as they should) bedriVen by Consumer choicean~CQinP&tition.
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