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MO’I’ION TO BIFURCATE A N D  REPEAL 

Media General. lnc. (‘-Media Getieral”), by its attorneys, hereby urges the Commission to 

acI expeditiously 10 rcpcal the nc\vspapcr!broadcast cross-ownership rulc and, i f  such action 

ciiiiiiol be t;tken iii  spring 2003, io bifurcate cnnsideratiuri of thc rule from this proceeding arid 

protnplly repeal i t .  

IJnlike al l  the otlicr ownership rules at isstie i n  this omnibus proceedins, the 

ne\vspaper.’broadc~isI cross-ownership ban  restricts lhe activities of an industry tha t  is outside the 

1,C‘C‘s jurisdiction Moreover. the I-ule has gonc unmodified since its adoption in 1975, despile 

FCC rcvien! in numerous proceedings ovci- the last dccade. In each o f  these reviews, thc FCC 

hits bccn l itced w i t l i  an cvcr gowiitg voltinie o f  evidence demonstrating that the rule should be 

re~>ealcd. lndccd. h e  very cstcnsive i-ccord now before thc FCC cstablishcs conclusively that the 

I-tile is no longer “nccessary in ihe public inierest” and thal i t  is actually hindering newspapers’ 

and hroadcastcrs’ e f lb r t s  to providc ne\+ and innovative inlormation scrviccs that meet the 

Llemantls o r  their evc~--clliniping coiiinit~liitics, 



Unlike the case with some other media ownership rules, the public interest benefits of 

rcpcal o f  thc ne\\spaper/broaclcast cross-ownership rule are so clear and inescapable, that its 

proiripl cliniination is requii-ed. parlicularly undcr Section 202(h) of the Telecommunications Act 

( 1 1 .  I996 (..I 996 ‘IcIcconi A ~ I ” ) .  T h e  FCC has said that i t  hopes to reach a resolution of this 

oiiinihus proceeding i n  spring of2003. I f  it fitids that deadline impossible Lo meet, however, 

hccausc ol~clcIibcration over other rules at  issue in thc docket. the FCC should bifurcatc its 

consideration or (he IiewspaperihroadcasL cross-ownership rule from the rest of the  procceding, 

511 h i t  its rev iew and  repeal m a y  he completed \vithin thc spring 2003 deadlinc the FCC has set 

Ihi~ itselC Any olhcr course - -  dclayiiiy review of the rule and/or iiltiinately relaining some 

aspect o f  ils c ~ ~ o s s - ~ ~ \ i ~ ~ i e r s l i i ~ i  rcslriclioiis - -  would be contrary to law 

I. In Adopting the NewspaperiBroadcast Cross-Ownership Rule in 1975, the FCC Did 
Not Identify A n y  Concrete Harm the Rule Was Intended to Remedy, and the 
Extensive Record on the Rule the FCX Has Amassed More Recently Fully Supports 
I t s  Prompt and Complete Repeal. 

111 1075, the FCC asscrtcd authority undcr the Communications Act to adopt a rule flatly 

prohibiting ncwspaper publishcrs. who hold no spectnini-related assets, from acquiring and 

opci-iiling broadcast stations in iriarkcts i n  u)hich their newspapers are published. Pointedly, the 

I.’(’C a d o p k d  this ban. noi bccausr it citcd a n y  %asis in  I‘act o r  law for tinding newspaper 

o \ v n c r ~  unc~t ia I i l ic t l  as a grt)tip lor future hroadcast ownership,”’ or because any claim had Iiccn 

inadc that “iicLvspapci--lelevisioii station owners [had] committed a n y  specific non-competitive 

acls.”’ hut solcly because “ I \ v l e  think tliat a n y  ncu licensing should be expccted to add to local 



tliwrsity.”’ Although well-intentioncd, ihe FCC conjectured that the rule would improve 

di\.ci.sity despitc making a number orconlrary cmpincal findings on thc record. For instance, the 

l:C’C Ibund lhat there generullq \\as significant diversity or “separdtc operation” between 

comnicrcially owned broadcast stations and tiewspapei-s.4 Moreover, a study o f  liccnsce 

prograinming conducted by l l ie  FCC’s slal‘f documented that newspaper-owned stations rendercd 

iniot-c locally oricnted service.’ On appcal, both reviewing courts explicitly recognized the lack 

ol-any documented public interest hann coinpelling adoption o f  the rule.“ 

More than a quarter century later, lhc newspaperibroadcast cross-ownership rule s t i l l  

csists despite profound growth in mcdia oullets and owners, liberalization of all other media 

ownership rules. and amountain orcvidcncc on the rule tinheeded by the FCC that shows, in  

study arter study in contrast to tlic predictive judgments upon which the FCC rclicd in 1975, that 

cross-ownership does not l iar in an! ol‘the I‘C(”s articulalcd policy goals and that the rule. i n  

tact, now hindcrs the provision o f  news and innovativc tnctlia services. When the Notice q/ 

/’mpo.cerf Kiileiidiiig i n  t h i s  oniiiibus ownership procccding was issued last fall,’ i t  was at least 

the ciglith tiinc in  almost as i i a i i y  ycars that  the FCC had considered or been asked to consider 

... 

~’ I d  at 1075 
I d  at I089. 
’ I d  at 1078 11. 26 

Specitically. the  United States Court oTAppeals for thc District o f  Columbia Circuit found that 
thc FCC had adopted i ts  nc\v flat ban “without compiling a substantial record oftangible harm,” 
noting that the rule was hascd on a record that included “little reliable ‘hard’ information.” n;NI ‘ I  
Ci i iz~‘~z Conimfor Brocitl. 11. FCC‘, S 5 5  F.2d 938, 944, 956 (D.C. Cir. 1977), u f d i n p u r l  and 
W I ~ ’ ~  N Z ~ U I . I  O H  o/ /zerpwimdc,  IVL’CB. Thc United States Supreme Court, in alfirrning the 
I’CC’s ban. similarly coinincnted on tht. ..incoiicIusiveiiess of the rulcmaking record,” stating that 
thc FCC “did [lot find thal cuisling co-located iiewspaper-broadcast combinations lhad rlot served 
thc ptiblic ititcrcst, or thal such  combinations iicccssnrily ‘spea[k] with one voicc’ or are h a m f u l  
to coiiipetilioii.“ /V(’C’B. 43(1 (1,s. a t  795, 786. 

Lolire oJPropo,w(/ Ridr/ i i ( iki i i ,y .  FCC 02-240 (rel. Sept. 23, 2002) (“2002 Proc.erc/iizg”) (“2002 
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thc role’s possible rcpcal. ‘Yinie and again, as noted in the ~ollowing chronology, !he FCC has 

collected more and more cvidencc supporting t-epeal, and each time has failed to take action 011 

thc  evidence, promising repeatedly to act but never doing so: 

I ,4/3C’/Cq~ C’i~ies. In Fehruary 1990, thc FCC f irst professed interest in recorn orthe 
newspaperibroadcasl cross-ownership rulc when, in approving the sale of ABC/Cup 
Cilies to Disney, i t  rejected the applicant’s well-documented requcst for permanent 
waivers for commonly-owned radio and newspaper properties and instead issued 
teniporary, twcl\e-inontli waivers. A t  thc same time, the FCC promised to “proceed 
cxpcdiliously with an open procccding to considcr revising our newspaper/broadcast 
cross-owticrship policies. 

i9Y6 NO/. In Ocloher 1900, [he FCC launched a Nolicc ofltiyuirjj seeking coninient 
on possible trcvisioii of its newspapcrlundio cross-ownership policies.” Despite a full 
briefing cycle of coinincnts and a record that favored liberalization or the  
ne~\~spapcr/broadcast cross-owncrship standard, the FCC never acted on the Nolice. 

h /.’ir.si N A A  Pel i th i .  Concerned over the FCC‘s delay i n  addressing thc 
n e n  spaperlbroadcast cross-ownership rule, the Newspaper Association of America 
(-‘NAA”) in April I007 filed ii “Petition for Rulemaking“ urging thc FCC to 
commence a pi-oceeding to eliminatc all restrictions on common ownership of 
newspapers and broadcast staliorls. The FCC did nothing in responsc lo the filing, 

i .Se t ,or id  N A A  PcI/iioti. In August 1999, NAA submitted an “Emergency Petition for 
Relief,” again urging repeal and expressing concern over newspapers’ ability tn 
remain compclilive with other media outlets, particularly in light o f  the significant 
libcrali7,ation carlier tha l  month o f  the telcvisioii duopoly and rddioitekvision cross- 
ownership rules. The FCC did nothing in response to this filing. 

iY98 8icwuiuI Rcv icw As rcquired h y  the 1006 Tclecom Act, the FCC i n  March 
IWX comnienccd a biennial review of its lncdia ohncrship rulcs. 
which trcated thc two N A A  pctitions as commcnls, the FCC received overwhelming 

..x 
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12 In this review, 

( ‘ h p i / d  C’ilicdAb’C, r ~ . ,  I I FCC Kcd 5841, 5851 (1996). X 

[ I  

10 
i~’rll’S/7~J/7el./~Llt/i(~ (’uo.ss-Oiviieus/iip M/ui~rr Po/ic,i). Nolice ofrtiqiifty, 1 1 FCC Rcd 13003 (1 996). 
Ncwspapcr Ass’n o f  America. Petition for Kulcmaking in the Matter of Amendment of Section 

73.3555 of (he Commission’s Rules To I<liminate Restrictions on NewspapedBroadcasl Station 
Cross-Ownership, filcd April 27, 1997. 

Ncbkspapcr A s s ’ n  of Alnelica,  Emergency Petition for Relief in  MM Dockct Nos. 98-35 arld 
N-197, filed Aug. 21, 1909, 

I998 Bicrirzirrl Kcg i i l u lo r ) ;  Review ~ I(evicw oj’lhe (.‘ommission ‘.r Broadc,tr.si 0u)ner.ship Ru1e.s 
(l/ i(I Ollreu R u l m  Atlopied I’ut:wtiti t  to Sertioti 202 of lhe TclecornrnlLnicniions Act oj’19Y6. 
!VO/~C.C oj’fmpit7,, I3 FCC Rcd 1 I276 (I 098). 

I I  
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support for repeal or modification o f  the newspaperbroadcast cross-ownership rule. 
The report that the FCC issucd i n  Junc 2000, however, ignored the weight of the 
record cvidcncc favoring rcpcal, devoting only a few cursory paragraphs to the rule 
and stating i t  continued to sei-ve the public interest by furthering divcrsity.I3 In the 
same report, the FCC again committcd to initiate a rulemaking proceeding to consider 
altering the rulc hut gave no specific indication as to when that might conirnence.14 

> 2000 8/cwuiul R ~ V I L W  I n  fall 2000, the FCC launched its 2000 Biennial Review 
proceeding. releasing an initial starrreport tipon which i t  sought comment." 111 thc 
f inal  report concluding the procceding, which was issucd in January 2001, the FCC 
did not alter any oflhc reconimendatioiis that had been made with respect to the 
newspaper/broadcast cross-ownership rule in the 1998 Bientriul Review Reporl and, 
as before, promised initiation of a rulemaking proceeding focused on the rule at sonic 
tinspecified timc in the lirture.'" 

F 2001 C\ic.~vspclper/Hrotrtk,usr N P K M .  A few months later, in April 2001, the FCC's 
new Chairinan lcstified on Capitol Hill that within a month the agency would initiate 
a revicw of the newspapcr/broadcast cross-ownership rule.17 Five months later, i n  
September 2001, the FCC finally released a nolice of  proposed rulemaking, seeking 

I998 BicwnIuI I(egnluro/:), Rwieiv ~ Xeuieiv l?f the ('otnn~i.~.tion '.s Broudcusl Ownership Rir1e.v I 1  

i i t i i l  Other Kulrs Atlopml fnrxuu// l  10 Sec/io/i 702 of //re Tcleco/,/n/unicu/ions Act of 1996, 
Tl/twti /ul  R e ~ ~ i c w  K q ~ o r l ,  I 5  FCC lied I 1058, I I 105- I I I 10 (2000) ('-1998 Biennitrl Review 
Kqwr / " ) .  in his separntc slatenicnt, then Conimissioner Powcll noted that "1  cannot support thc 
concI~ is io~~ that the newspapcr/broadcast cross-ownership restrictions continue to serve the 
ptihlic." (,Se/xrru/e ,T~trremrn/ o f ~ C ' o n 7 n 7  ' I. Miehuel K. Powell, I 5  FCC Rcd 11 140, I 1157 
('..Sepuriu I 'oi~dl Siure/nen/.').) 

1998 B/enniul Kcview Re /~or / ,  15 FCC Rcd at 1 I 105. 
Felilerul ~orirn/i//iiciilio/is (,'oni/tiission Rienniul Rrgululov?; Review 2000, CC Docket No. 00- 

175, . S r u f j ' R p p r / ,  I5 FCC Rcd 2 I089 (rel. Sept. IO, 2000). 
7001) Nicwniiil Rcgululoq R ~ W E W  Kcpori, CC Docket No. 00-1 75, Report, 16 FCC Rcd 1207, 

I 2  I8 (2001 ). With in  the same month, the FCC on rcconsidcration affirmed the liberalization of 
its local tcicvision owncrsliip ruics. R e i ~ i e ~  o/'fhe C.'om/ni,~iun 'S R ~ ~ I ~ I u / ~ u ~ I s  G'ot'ertring 
Ttdci'/s/on Brot&cr,~ti/rg. Mcworonrluni Opiniorr und Secutrd Order on Reconsiderotion, 16 FCC 
Rcd 1067 (2001). 

"FCC ()wncrship Cap Review 7.0 I:ocus on Competition Plus Diversity," ~ommunicarions 
h/&, Apr. 2,  2001, p.6. Sce also "Powell Questions Future Role of Over-the-air TV," 
( ~ ' ~ ~ / t / / ~ / / / / / / ~ ~ / / i i ~ / i , ~  DU/!I. .  Apr. 6. 200 I .  p. I .  ("AS for broadcast-newspaper cross-ownership limits, 
. . . t'owell said '1-m pretty skeptical' about thc nced for such continued rcstrictions. 'It's [cross- 
wncrsh ip  ruleJ a hai-d sell.' I1c said. .I don't know why there's solnething inlicrclit about a 
Ilr\bspapcr atid something inherenl about a hroadcastcr that means they can't be combined.' 
Powcll said agency would considcr repeal as well as reform ofthe rule. ' I  suspect therc'll be 
support for a ~~i l l ingness  to ask the (repealj question.' he said.") 
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comment on eliiiiination o f  the newspapet-/broadcast cross-ownet-ship rule.’* In 
response, the FCC received virtually unanimous industry support for repealing the 
rulc, and numcrous ccononiic and programming studies demonstrating repeal to be in  
Ihc public intci-cst. Ofihe scores of substantive comments the FCC received, only a 
handful opposed repeal, and (hey Jailed to support their doctrinal arguments about the 
necd for the rule‘s retention with any substantive, empirical studies that met Section 
202(h)’s burden for sustaiiiing the rule. Despite an extensive record favoring repeal, 
thc FCC once again chose not to act and launchcd this omnibus proceeding.” 

I ,7003 Omfiihus N P R M .  I n  Septembcr 2002. the FCC released a rulemaking notice, 
seeking cointriciil on all its nicdia ownership rules.” In the course of (he procceding, 
the t‘CC also published twclvc studies it had commissioned. The six that touched on 
issues relevant to the ncwspaper/broadcast cross-ownership rule provided no basis, 
coirccptual or einpirical, [or the proposition that the rule is necessary i n  the public 
inlcrcst as the result ofcompctition or for any other reason. Rather, the studies 
further established repeal of the rule is long overdue.22 As was true in the 2001 
Pvoccctlit7g, the few parties that argticd for retention of the rule drew almost 
cxclusively on speculatiLc argumciits and unproven theories, offering principally 
anecdotes and, in  no event, the type of proof rcquired by Section 202(h). 

1’) 

Coinmoii throughout all tlie comments opposing repeal of the ncwspaper/broadcast cross- 

owncrship rule is a profound misunderstanding of the ncwsgathering resources and financial 

coininitnient 1-equiretl lo deliver high-quality local news and infonnation to the public. The same 

coinmcnts also reflect a coniplete unawareness of thc fact that local media content at  successful 

outlcts is not dictated on a ‘xpcloun” hasis hut is consumer-driven and responsivc to the needs 

of thc audiences thcy servc. ‘l-lie oppoiieiits of rcpcal cling to the simplistic and etToneous notion 

C‘t.o.ss-Olz,tic:rstiii~ ofBroidcrisl SlLiiiotis ( i t i d  Mewspapers. Newspuper/Kudilio Cross-Owtzersliip I S  

V ’ ( / i w r  Polici,. Ordcr ciud Nofice (/I’,.opo,w/ RLile,iiuking, M M  Docket Nos. 01 -235 and 96- 
107. ITCC 01 -7-62 (rel. Scpt. 20. 1001 ) (“2001 Puoceetiing“). 

unsupported, and unsupportable, musings tha t  coininon ownership wi II increasc advertising rates; 
rl study orttic levels o f  concentration i n  10 radio and 10 television broadcast markcts, expressed 
i n  each case by calculation of Hcr~ndnhl-Hirschniaii Indices; and isolated anecdotes. See Reply 
Comments of Media General in 2001 Proceeding, at 18-28, filed Feb. 15, 2002, 
’‘I “I.‘CC I’lans Omnibus Blockhtislcr Report on  TV-Radio Owncrship,” Com,nl,tiicclfions L)ai!v, 
.luile 18, 2002; 20/12 NPRM. 

1’1. llie only “data” presented in  the 100/ Proceet l iq  by opponents of repeal consisted of  

l ‘  2003 Nl’RrZI 
17 ~. 

. S c ’ i ~ p ~ i l c J ~ ~ i l / j ~  discussion o l the  studies i n  Comments o f  Media General in 2002 Proreetii,?g, 
filed .Ian. 2. 2003 (“Mcdia Geiieral 7-002 Coinments”). at 38-52. 



t h a t  maximization of the number or separate media owners is the only way to ensure diversity 

2nd compeLition iii the local inTomlalion marketplace. Tn light of thc very real financial 

constrclinls and prcsstires Iicing broadcasters and newspaper publishers in today's vigorously 

competitiw environtiient. however, eliminating the ban is the FCC's best option lor ensuring 

continued vitality and iniprovemcnt in local n e w  and information available to the 

II I f  This Omnibus Rulemaking Becomes Stalled, the General Public Interest 
Standard as Well as Specific I,egal Authority, Such as Section 202(h), Mandate 
Separate Consideration and Prompt Repeal of the Newspaper/Broadcast Cross- 
Owiiership Rule. 

Ttic FCC' has now spenl ni'iny years reviewins the newspapcdbroadcast cross-ownership 

rulc, compiling an cxlcnsive tecortl conlimiing the lack of any basis for its retention and the 

Iiarni i t  is causing to news delivery and innovation, and then repeatedly doing nothing. As the 

nictlia itidusti-! has recoytiired and c i ~ l l c d  to the I'CC"s attention i n  virtually t~nani i i ious 

cotnments, Lhc cui-reill syslcm is hi-okcn. Diversity of viewpoint docs not rcquire diversity o f  

ownership, diid the newspapcr,'broadcast cross-ownership ban has resulted in non-economic 

onncrsliip "islands." Bolh worscning finaiicial conditions i n  the media sector and the econoiny 

overall and increasing competition from larger national and international players, which typically 

prcscnt Lhe same undiTTercntiated lion-local inforn1ation in  all markets, have caused many 

tclcvision slations in  both Large and srnall comniunities to curtail or tcnriiiiale local newscasts. 

Prompt repcal o f  the rule is needed to s tem and help reverse this decline. 

24 

Prompt consideration and rcpeal of the newspaperhroadcast cross-owncrship rule is also 

required because the rule is the only FC'C media ownership restriction that applies to an industry, 

~~~ 
~ 

a i  
~~ See. c g . ,  Media General 2002 Coninicnis at 60, 65-70; Comments ofNewspaper Ass'n of 
America iii ZOO/ Puxeerfirig, filed Dec. 3, 2001, at  Sections 1V and V1.B. 

Coinmcnts oTMedia General in  2002 ProcecdIug. filed Feb. 3, 2003, ai Appendix D. 

'4 The number o f  news canccllalions and curtailments lias now grown to almost 50. See Reply 



icwspaper publishing, which does not utilize spectrum. The other rulcs at issue in this 

Ipruceeding address ownership ol‘assets Ihc FCC does regulate. They regulate combinations of 

telcvision networks and litnit the ntriiibcr o f  stations that may be owned in a local market, held in  

cornhitiation with other stations, and, for television, posscssed on a national basis. 

Moreover, no other unregulated industry, whether related to broadcasting or not, is 

coxred  by the FCC’s media owtiership rulcs. The FCC does not tlatly prohibit combined 

investments in  broadcast liccnsccs and otlici- busincsscs that may be allied closely with 

broadcasting, such iis advct-tising agencies, repi,esentation finits, broadcast equipment 

nianuI’dcttircrs. proyani suppliers, and nctworks. Neither does i t  restrict owners of other 

uiircgulatetl tnzdia outlets, such as Intcmel sites and outdoor billboards, lion1 purchasing 

1)roadcast stations even h t i g l i  some of tliosc other outlets compete just as plausibly as 

newspapers do wi lh  currently regulatcd incdia in advertising sales and/or news and content 

delivery. Nor lias the FCC made any suggestion that i t  contemplates drawing any of these 

briutlcasl-related sciviccs or nnregiilated outlets within the scope of a cross-ownership rule. 

Similarly, since the FCC does no1 regulalc inewspapers, any attempt to now count them as 

“voices” under a broad unitary rule that uvuld  continuc to restrict their ownership activities 

would he intlerensihlc. Any attcniptcd qiiantilication of the value, conlent, or conipetitiveness of 

an unrcgulaled newspaper i n  nieasuring its “voicc” relative to an FCC-regulated entity is almost 

certain to fail on appeal. Nothing i i t the record of (his or previous proceedings could guide the 

FCC IO such a quantification, a i d  nothing can. Neithet- is there any basis in this record for line- 

drawii1.g oi- the type of analysis that arguably may be appropriate in  addressing riational television 

ownership limits or local television duopoly standards. 

Not moving promptly Io elitninalc a rule [hat rcstricts ownership activities o f  an industry 

outside its jurisdiction on a record thal fails to establish that such ownership causes any public 



interest h a m  raises a host of legal issues --  under the Constitution, the Administrative Procedure 

.&,I, and thc Cointnunicalions Act, as amentlcd --  that  the FCC would bc hard pressed to 

tleltiid.” 111 particular, givcii the cxtcnsivc record and lack of  any substantiated I~am, retention 

ol’thc ~iewspapcr/broadcasl ride and delay i n  promptly repealing i t  violale Section 202(h) of the 

1006 Teleconi Act.’“ As the Uniled States Court oTAppeals Tor the District o f  Columbia Circuit 

made clear i n  FO.K T C . / C I ~ Y ~ O J I  .Slr,trofrs. /nr. I,. FCC, this provision establishes a rigorous 

dcrcgulatory pivgram thal goes as ntucli to timing as to subsiance. 

h i t  Section 202(h) “carries n i t h  i t  a presumption in Ijvor of repeal or modification ofthc 

o\\  nci-ship i - ~ l c s . ~ ” ~  a linding that was reiterated in Sr~7cloir Brociduis~ Group, Inr. v.  FCC and 

ullchanped by  he FOX rehearing 

practicc o f d e i ~ r r i n g  decisions whi le  it “obscrws“ inarketplacc dcvclopments.’” The Court lefl 

21 Not only did Fox establish 

but both Fox and Sinrltrir rejected the FCC‘s 

For discussion ol“thc equal prolcclion and adiiiinistrative law issues raised by the rule, see. 2 5  

c . ~ . ,  Media Gcncral 2002 Cointuents at 30.34: Comments of Media Gencral in 2001 Prorcciliirg, 
filed Dec. 3, 2002, at 60-66. 76-80. 

‘‘I Section 202(1i) provides: 
Thc Commission s/7cii/ rc\,icw its rulcs adopted pursuant to this section and all o l i t s  
ownership I-ules biennially as part o f  its regulatory rcfonii review under section 1 1  of  the 
Coinmunications Act of 1934 and shall determine whether any of such rulcs are 
necessary iii the public interest as the result o f  contpetitiori. The Commission shall repeal 
or modiry any regulation that i t  dctcnnines to be no longer in the public interest. 

Pub. I , .  No.  104-104. 4: 202(h). 110 Stat. 56 (1996) (emphasis supplied). 

For a inore in-depth discussion of Section 202(h), see, e.g., Media General ZOO2 Commenls at 
25-30 and Comments o f  Fox Entertainment Group, Inc., e/ al. in .?UOZ Procreding, 61ed Jan. 2, 
2003, at Exhibit I .  
’’ 280 F.3d ;[I 1048. 

280 K 3 d  1027 (“Fo.r”). dret r r i r fg  grunletl, 293 F.3d 537 (D.C. Cir. 2002) (“F0.r Rehearing”). 27 

”I S‘i/ic/tii/. l!rutu/cicsr Group. /uc. I). /;C’C’, 284 F.3d 148, I52 (D.C. Cir. 2002) (.’LYiftcLczir.’), 
r.e/Jeirr.rngtl[,fiictl, 2002 U.S. App. lxxis 16018, 16619 (et, hutlc) 1D.C. Cir, Aug. 12, 2002); Fox 
R d i ~ t - i t r g ,  293 F.3d at 54 1. 

I7o0i. 280 F.3d at 1044; Sinrliiir, 284 F.3d at 164. I n  finding that Section 202(h) establishes a 
sli’ong dercgulatory presumption, the Court vindicated the view pl-eviously expressed by then 
(’ommissioner Powell in his separate slaicment in the 1998 Bien/z;al Kcview Re~,or/: 
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no doubt that this “wait-and-see approach cannot be squared with [the] statutory mandate [to act] 

pmniptly ~ that is, by revisiting tlie matter biennially - to ‘repeal or modify’ any rule that is not 

‘nccessarq in the public intcrcst.”’” Thus, any extended delay in rcpealing the ncwspaperi 

hroadcast cross-ownership rulc, particularly when the record shows conclusivcly that the rule is 

tiiinecessary, violates Section 202(h). 

111. Conclusion 

Lacking any substantiated basis lor continuing to ban newspaper ownership of broadcast 

properties, the FCC should proniptly cliniinate newspapers from the scope of its media 

ownership rules. II‘scparating the Ilcwspaper/broadcast cross-owncrsliip rule rroni t l ie  entire 

procccding i s  necessary for such expcditious action, the FCC should bifurcate this proceeding to 

ensure thal complete repeal of the  newspapcr/broadcast cross-ownership rule is accomplished in 

spring 2003. 
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. . i.o/llitruetl 

I believc thc clear bent of the  biennial review process set out by Congress is deregulatory, 
i n  recognition of the pace ordramatic change in the markelplace and the understanding 
that liealtliy markets can adcqiiately advance the government’s interests i n  competition 
and diversity. Thus, contrary to the approach of the niajorlty, I start with the proposition 
that the rules arc no longer necessary and deinand that the Commission justify their 
conli nued viil idity . 

~ S q ~ m i / e  Powdl  ,S/otemw/,  15 FCC Rcd at I I I 5 1  
~ ’ ’  Fnr .  280 F.3d at 1044; Sincltrir, 284 F.3d at 164. 


