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Consumer Electronics Retailers Coalition
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These Comments on the Commisgon's Further Notice of Propcsed Rulemaking of
January 10, 20@' are provided jointly by the Consumer Electronics Assciation (CEA) and the
Consumer Eledronics Retail ers Coalition (CERC). They represent the views of the cmnsumer
eledronics manufaduring and retail i ndustries and associations, and are spedfically endarsed by
the major television manufacturers and consumer eledronics gedalty retail ers.

CEA isthe principal trade association d the mnsumer electronics industry and the
sporsor of the International Consumer Eledronics Show. CEA represents more than 1,000
corporate members invalved in the design, development, manufaduring, distribution and
integration d audio, video, mobile dectronics, wirelessand landline communications,
information tecdhndogy, hame networking, multimedia and accessory products, as well asrelated
services that are sold through consumer channels. Combined, CEA's members accourt for more
than $85 lilli onin annual sales.

CERCisan incorporated pulbic padlicy coaliti on representing the major consumer
eledronicsretail ers. Its membersinclude Best Buy Co, Inc., Circuit City Stores, Inc., Good

! In the Matter of Implementation of Section 304 of the Telecommunications Act of 1996, Commercial Availability of
Navigation Devices, CS Docket No. 97-80, Compatibility Between Cable Systems and Consumer Electronics
Equipment, PP Docket No. 00-67, Further Notice of Proposed Rulemaking (Rel. January 10, 2003).
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Guys, Inc., The International MassRetail Association, The National Retail Federation, The
North American Retail Deders Assciation, RadioShadk Corporation, Seas, Roebuck & Co.,
Tweder Home Entertainment Group, Inc., and Ultimate Electronics, Inc.

CEA and CERC have worked for more than a decade to achieve a ompetiti ve market for
devices that attach to cable television systems, and to achieve compatibili ty among home
network devices that can receive, store, and render programming and aher services provided by
Multichannel Video Programming Distributors. Until today, CEA and CERC havefiled
separately in these Dockets.? In resporse to the present FNPRM, CEA and CERC have joined
forces to underscore the watershed significance of the December 19“Plug & Play” agreement.®
Acceptanceof this agreement and adoption d the recommended regulations that resolve a
number of longstanding issuesis vital nat only to the entire consumer electronics industry, bu
also to its customers who have invested faithfully in the DTV transition generaly, andin HDTV
in particular. These early adopters and thase waiti ng to join them deserve dear and dedsive
adion.

l. The December 19 Agreement Confers Essential Consumer Benefits And Is Strongly
In The Public Interest.

The fourteen television manufacturers that signed the December 19 letter to Chairman
Powell that is the subjed of this FNPRM comprise the Board of Diredors of the CEA Video
Division. Because implementation d this agreement must await Commisson adion, these CEA
members have put important businessplans at risk. They did so because they believe (1) in the
strong pulic and competiti ve benefits that this agreement offers, (2) in the goodfaith of the
cabletelevisionindustry in making these cndtional commitments, (3) in the authority and
intention d the Commissonto proceead with measures necessary to the DTV and HDTV
transitions, and (4) in the strong case for ealy acceptance and approval.

A. CEA And CERC Have Endor sed I mplementation of The ‘Plug & Play’
Agreement Without Reservation And Will Work Toward Its
I mplementation.

CEA fadlit ated the negotiation d the “Plug & Play” agreement and endorsed it in a
separate letter to Chairman Powell, in which it said:

“The Consumer Electronics Association (CEA) suppats and endorses the digital
television (DTV) cable compatibili ty agreement fil ed today with the Federal
Communicaions Commisson (FCC). As sgned by leading digital television
manufadurers and major cable system operators, this historic agreement will

2 On some occasions CEA and CERC have joined in larger pan-industry filings; on others they disagreed with each
other on particular issues.

3 Letter to Chairman Powell and attachments, December 19, 2002, filed in these Dockets, from 14 digital television
manufacturers and eight cable multisystem operators.



allow all Americansto receive high definitiontelevison (HDTV) over cableona
national basis withou a set-top box.

“Our joint industry agreement enabling plug-and-play DTV over cableisamajor
victory for American consumers, and will significantly speed upthe DTV
transition and the return of broadcasters' analog spectrum.”

The same day, CERC isaued a pressrelease endorsing the Agreement withou
reservation. CERC said:

“The recommendations and commitments made today shoud, finally, pave the
way for multi-purpose consumer eledronics products that conrect diredly to
digital cable systems, while asauring full suppat for the delivery of HDTV over
cable to the four million HD-realy sets that consumers have bought to date.”

CERC praised the foll owing attributes of the Plug & Play agreement:

e “It providesfor atechndogy license for competiti ve devices that does not threaen
consumer home viewing and recording rights.

» “It providesfor very spedfic suppat, by cable operators, of “POD”-enabled devices,
including HDTV receivers, that will work diredly on virtualy any cable system, without
neal of aset-top bo.

e “lt asures support for digital home network interfaces.

e “lt does NOT alow home network interfacesto be turned off by remote cntrol, and
proteds HDTV signals originating as broadcasts from ‘ downresolutior.” *

B. CEA And CERC Are Confident That | mplementation Of This Agreement Will
Be Successful, And That It Will Promote Competition And Otherwise Be Of
Direct Benefit To Consumers.

Over the past decale CERC and CEA have engaged the National Cable And
Telecoommunicaions Association (NCTA) and CablelL abs on avariety of regulatory issues
considered in these Dockets. The cmnsumer eledronics parties and their members have agued
that at least some of the obligations and commitments contained in this agreement shoud have
been accomplished under existing regulations. Nevertheless CEA and CERC firmly believe
that if the Commisson enads the jointly recommended regulations now before it, the cdle
industry will move quickly to embracethe benefits of diverse, vigorous, and competitive
markets. The Chairman of CERC said inan “op ed” piece ealier thisweek:

* Consumer Electronics Retailers Praise Cable DTV Agreement, CERC pressrelease (Dec 19, 2002) at
www.ceretailers.org. CERC noted that it would suppart total elimination of “downresolution.”
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“The December 19th “plug and day” agreement may reflect ared and
welcome commitment by major cable operators to achieving such a
vibrant, competitive devicemarket. We beli eve these operators recognize
that as they faceincreased competition for programming and mourting
demands ontheir capital, the offer of secure cdle accessas a standard
feaure of consumer electronics devicesis now strongly in their own
interest. °

C. TheRisk Of Inaction IsGreater Than That Of Mere Delay.

CEA and CERC are mnfident that the Commissonwill ad expeditiously onthe items
beforeit. Shoud the Commisgonfaill to doso, havever, the risk to consumers served by their
member companiesis naot limited to mere delay. The Commisson hes already ordered that after
July 1, 2004 television recevers must contain ATSC tuners on a phased-in besis.® It has been
widely adknowledged that this Order would be of significantly more tangible benefit to
consumersif digital cable tuners could aso be built i nto these recevers on the same time
schedule. This can be accomplished at relatively trivial cost and would serve 70% of the
consuming pulic. Thisresult canna be achieved unessthe Commisson ads expeditiously to
approve the Plug & Play agreement.

II. The Commission Has Clear Jurisdiction Over Every Element Of The Package, And It
Has Clear Mandates From The Congress That Support Enactment Of The Regulations
On Which The Agreement Depends.

The Commisgon seeks comment onits jurisdiction to implement regulations and take the
steps anticipated in the documents referred to in this FNPRM. Not only does the Commisson
clealy have such jurisdiction; it also has recognized, in eat of these Dockets, congressonal
mandates for it to accomplish predsely the steps that the cdle and consumer electronics parties
now jointly recommend.

Actions taken to implement this“Plug & Play” solutionwill be adired and necessary
consequence of congressonal mandatesin 1992and 1996 as the Commisson hes interpreted
and implemented them for more than adecale. Each element of the agreanent derives directly
from these mngressonal mandates. Commissonjurisdiction (asissuanceof this FNPRM in two
docketsrefleds) is suppated by separate but overlapping congressonal mandates directed
toward asauring consumer electronics and cable compatibility for television programming
(Sedion 6247), and toward assuring commercial availability of navigation devices for any
servicefrom any Multichannel Video Programming Distributor, or “MVPD” (Sedion 629.

> Bradbury Anderson, A Big Step In The Right Direction, TWICE Magazine, March 24, 2003.

€ In the Matter of Review of the Comnisson's Rules and Poli cies Affeding the Conversion to Digital Television,
MM Docket No. 00-39, Second Report and Order and Second Memorandum Opinion and Order, 17 FCC Red 15978
(Rel. Aug. 9, 2002) par. 40.



A. In Section 624A, Enacted In 1992, The Congress | nstructed The Commission
To Take Regulatory Steps To Assure Compatibility Between Cable Systems
And Consumer Electronics Devices, Including The Promotion Of Commercial
Availability Of Receivers And Other Devices.

The Commisson’'s April 14, 2000Notice Of Proposed Rulemaking in Docket No. 00-67,
which pertained to the labeling of DTV recavers, remunted Congess s purpose in adding
Sedion 624A to the Communicaions Act in 1992 and amending it in the 1996
Teleommunications Act: ’

Congressand the Commisgon have bath long been concerned with compatibili ty
between cable systems and consumer el edronics equipment such as television
recévers. In 1992 ,Congressadded Section 624\ to the Communicaions Act of
1934,as amended (‘ Communicaions Act’), direding the Commisgonto report
on ‘means of asauring compatibili ty between televisions and video castte
recorders and cable systems, consistent with the need to prevent theft of cable
services and then to ‘issue such regulations as are necessary to asaure such
compatibility.” More spedfically, Section 624A(b)(2)(A) direded the
Commissonto ‘spedfy the technicd requirements with which atelevision
recaver or video casstte recorder must comply in arder to be sold as‘cable

compatible’ or ‘cableready’. °

In the rulemaking that followed, the Commisgonimpaosed certain standards and
requirements for analog cable transmissons,'® and recognized the desirabili ty of
‘standards for cable digital transmissons.’** The Commisson concluded that
‘standards for cable digital transmissons are necessary to avoid future

compatibili ty problems when cable systems use digita transmisson methods, and
to allow the massproduction d econamicd consumer equipment that is
compatible with cable digital services.’*> Commenting parties expressed the
opinionthat industry standards could be developed by 1995,and we dedined to
adopt standards at that time.*® Sincethen industry representatives have engaged
in numerous discussons on compatibili ty issues.™

" In the Matter of Compatibility Between Cable Systems and Consumer Electronics Equipment, PPDocket No. 00-
67, FCC00-137, Noticeof Proposed Rulemaking (Rel. Apr. 14, 2000 (“2000Compatibility NPRM") par. 4, 5
(footnotesin original).

$47U.SC. §544a

947U.S.C. § 544a(C)(2)(A).

1% See Implementation of Section 17 of the Cable Television Consumer Protection and Competition Act of 1992, First
Report and Order, 9 FCC Red 19811994) (“Equipment Compatibili ty First Report and Order™).

! See Equipment Compatibili ty First Report and Order at 2004,

'21d. at 2005.

*1d. at 20045.

14 See eg., Letter from Dedker Anstrom, President and CEO, National Cable Television Assciation, and Gary
Shapiro, President, Consumer Eledronics Manufadurers Association to Willi am Kennard, Chairman FCC (Oct. 30,
1998). Seealso par. 12 infra.



1. The Commisgon’s Mandate Under Section 624A Covers Standards To
Support Design Of Television Recavers And Other Products, AsWell As
Compatibility Between Those Products And Cable Converter Boxes.

The Commisson nded the broad scope of the mandate received from the Congress and
the authority with which the Commisson was provided:*

Sedion 624A(d) instructs the Commisgonto review and modify its compatibili ty
regulations ‘to refled improvements and changes in cable systems, television
recavers, video casstte recorders, and similar techndogy.’ *° Section 624A thus
provides authority for the Commission to set cable transmission standards so
that cable subscriberswill be ale to enjoy the full benefits of bath the
programming avail able on cable systems and the functions avail able on the
televisionrecaver. !’

The Commissonreferred to its previous adions pursuant to Sedion 624A andits Notice
of Proposed Rulemaking issued in ET Docket No. 937, which represented its attempt, in an
analog environment, to follow Congress sinstructionto promote the competitive avail abili ty of
commercia devices. InitsFirst Report And Order in Docket No. 937, the Commisson
observed that the ultimate iteration d “compatibili ty” would be through new generations of
equipment that could be independently connected to cable systems, through the aedion d new
technicd standards:

The new cable-consumer equipment compatibili ty regulations include measures
that will assure improved compatibili ty between existing cable system and
consumer TV equipment. They also include provisions for achieving more
effective compatibility through new consumer equipment.*®

2. The Commisgon Recognized Early On That Tedhnical Standards,
Recmmmended By Interested Parties, Are The Key To Both
Compatibility And Commercial Avail ability.

The Commisson also olserved, in its First Report And Order in Docket 93-7:

152000 Compatibility NPRM, par. 6 (footnotes in original, emphasis suppli ed).

47 U.S.C. § 544a(d).

!"See Implementation of Section 17 of the Cable Television Consumer Protection and Competition Act of 1992,
Compatibility Between Cable Systems and Consumer Electronics Equipment, Notice of Proposed Rulemaking, 8
FCC Rcd 8495(1993) (“Sedion 17 Notice”).

18 |n the Matter of Implementation of Section 17 of the Cable Television Consumer Protection and Competition Act
of 1992, Compatibility Between Cable Systems and Consumer Electronics Equipment, ET Docket No. 93-7, First
Report and Order, 9 FCC Red 1981(Rel. May 4, 1994 par. 4 (emphasis supplied) (“First Report and Order™).
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As apdlicy matter, we dso find that standards for cable digita transmissons are
desirable. These standards will be neaded to ensure that compatibility is
maintained as new digital cable tedindogies are introduced. *** Opening these
markets to competiti ve eguipment providers will give product devel opers and
manufadurers, as well as cable system operators, the aili ty and incentives to
introduce new products and to respondto consumer demand. Inreturn,
consumers will have greaer accessto techndogy with new features and
functions. Most importantly, consumerswill be assured that the equipment they
buy will work with their cable system.™

3. The Commission Has Maintained I1ts Ongoing Over sight
Responsibility Under Section 624A, And Has Specifically Invited Joint
Submissions Of The Precise Nature That Are The Subject Of This
FNPRM.

The Commissoninits First Report & Order also naed the ongoing oversight
responrsibili ty and authority conferred by Sedion 624A:

Finally, Section 624d) requires the Commissonto review periodicadly and, if
necessary, modify the regulationsissued pusuant to this sedionin light of adions
taken in resporse to the regulations and to changesin cable systems, TV
receivers, VCRs and related technology.?

In its September 15, 20, Report & Order in Docket No. 0667, the Commisson,in the murse
of referring to Sedion 624d), added:

By keegping this docket open and imposing these reporting requirements, we
preserve the option of incorporating into our rulesthe formal standards that we
expect will result from continuing industry efforts to implement the February 22,
2000agreaments and to develop specificaions for abidirectional dired
conredion dgital television receiver.*

The December 19 “Plug & Play” padkage represents “Phase |” (‘Unidiredional’ Devices)
of the padkage of “continuing industry efforts’ to be “incorporated into” Commissonrules
pursuant, inter alia, to its jurisdiction and mandate under Sedion 624A. The letter to Chairman
Powell and the parties “MOU” indicated that work on*“Phase |1” (‘Bidredional’ Devices)
would begin immediately, and thiswork is already under way.

91d. par. 5 (emphasis supplied).

21d, par. 12 (emphasis supplied).

L In the Matter of Compatibility Between Cable Systems and Consumer Electronics Equipment, PPDocket No. 00-
67, Report and Order, 15 FCC Red 17568(Rel. Sept. 15, 2000) par. 21 (emphasis supplied).
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In additionto producing standards for analog and dgital seaurity interfaces,?* the work in
PPDocket 00-67, pusuant to the Seaion 624A mandate, includes ancther subjed addressed by
Plug & Play propacsals -- the Commisson's ongoing administration o labeling guidelines for
digital televisionreceivers. In explaining why it has retained jurisdiction and owersight in this
area & well, the Commisson said:

We know that the cmnsumer eledronics manufadurers are interested in bulding
such arecdver, the retail ers are interested in marketing such a recever, and the
cable indwstry has expressd its willi ngnessto complete the specifications.?® We
encourage the interested parties to work together to complete the relevant
specifications promptly.?*

B. In Section 629, Enacted In 1996, The Congress Instructed The Commission To
Enact Standards-Based Regulations That Assure The Competitive Availability
Of Navigation Devices From Manufacturers And Retailers Not Affiliated With
MVPD Providers.

In 1996the Congessadded Sedion 629to the Telecommunicaions Act, broadening the
Commisgon's mandate, yet also making it more specific. This mandate covers devices
necessry to receve any service from any MVPD. It requiresthe Commisgon,in itsregulations,
to assure the competitive commercial avail abili ty of “navigation devices.” Thefirst sentence of
Sedion 629reads:

The Commisgon shall, in consultation with appropriate industry standard-
setting organizations, adop regulations to asaure the ommercia avail ability, to
consumers of multichannel video programming and aher services offered over
multichannel video programming systems, of converter boxes, interactive
communicaions equipment, and aher equipment used by consumers to access
multi channel video programming and aher services offered over multi channel

22\Whil e the analog “Deader Interface”that wasjointly devised pursuant to Docket 93-7 was superceded by work
on digital interfaces, the technicd work undertaken diredly pursuant to Sedion 624A and ET Docket 93-7 laid the
basis for “navigation device” standards adivity subsequently pursued under the mandate of Section 629, discussed
below. Asthe First Report and Order in ET Docket 93-7 recounts in detail, pursuant to Sedion 624A, the mnsumer
eledronics and cable industries cooperated in paral el adivitiesinvolving a“Consumer Eledronics Cable
Compatibility Advisory Group” (referred to asthe “CAG”) and a Joint Engineaing Committee(referred to asthe
“JEC™). It wasthe JEC subcommitteeon a“National Renewable Security Standard” that developed the “NRSSA”
and “NRSS-B” spedficaionsfor adigital security interface ad modue, the dired progenitor of the “POD.” It was
in the processof the standardization of the NRSSwork that copy protedion elements, discussed below, were added.
23 See Sony Reply Comments at 3, Circuit City Comments at 5-10, Status Report in CS Docket 97-80 at 10-11 (filed
July 7, 2000 ky NCTA et al.).

24 Report and Order, PP Docket No. 00-67, FCC 00-342 (Sept. 15, 2000) par. 28 (footnote in original, emphasis
supplied).



video programming systems, from manufadurers, retail ers, and aher vendars not
affili ated with any multi channel video programming dstributor.?

Early in the proceedingsin Docket No. 9780, some argued that an MV PD could fulfill
its obligation simply by licensing asingle “second source” manufadurer for its system-specific,
proprietary converter boxes, and adding a single, additional distribution channel for these
boxes.?® Many parties answered that such an approach would na adhere to the Congress s
command that competition ke adieved through new tedhnical standards, na would it lead to
new generations and ranges of multi-function competiti ve devices, as the Congesshad also
clealy intended.?” Subsequently, the céle indwstry itself came forward with an dffer to devise
technicd standards, through Cablelabs OpenCableinitiative.”® This offer was accepted by the
Commisgon, subjed to regulations defining and limiti ng the restraints that could be placed on
any licensees.

1. In 1ts 1998Report And Order The Commisson Accepted Cablel abs Offer
To Devise Standards And Spedfications, Including Those For A POD, To
Support Competitive Navigation Devices.

Inits Report & Order in Docket 97-80, the Commisson resolved the standards issue by
(1) dedaring that a national security interfaceis essential; (2) requiring that cable operators
suppat such an interface @ a condtion d their continued right to dstribute digital cable
converter boxes, and (3) explicitly accepting, relying upon,and maintaining oversight
jurisdiction ower the offer of eight cable MSOsto suppat CableLabs OpenCable initiative so as
to med the goals st forth by the Commisson. Centra to this oversight was administration d
the seaurity interface

We think it important to establi sh parameters and to mandate that security be
separated to ensure that navigation devices become commercially avail able
expeditiously. Wereiterate the ansensus of several cable operators, aswell as
two equipment manufadurers, that the separation d seaurity from non-security
functionsin the digital context is possble. *** Asof July 1, 2000 therefore,
MV PDs covered by Section 629who wish to dstribute devices using integrated

%547 U.S.C. § 549 (emphasis added).

| n the Matter of Implementation of Section 304 of the Telecommunications Act of 1996, Commercial Availability
of Navigation Devices, CS Docket No. 97-80, Comments of General Instrument Corporation (May 16, 1997) at 9.
%" |n the Matter of |mplementation of Section 304 of the Telecommunications Act of 1996, Commercial Availability
of Navigation Devices, CS Docket No. 97-80, Reply Comments of the Navigation Device Competiti on Coaliti on
(Members of the Coaliti on included: Business Software Alliance, Computer & Communications Industry
Assciation, Computing Technology Industry Association, Consumer Eledronics Manufadurers Association,
Consumer Eledronics Retail ers Coadliti on, Home Reoording Rights Coaliti on, Information Technology Industry
Council, International MassRetail Association, National Retail Federation, and North American Retail Deders
Assciation) (June 23, 1997); citing S. Conf. Rep. 104-230, 104" Cong., 2d Sess 181 (199); H.R. Rep. No. 104-
204, 104" Cong,, 1% Sess 112-13(1995).

28 Aswe note aove, the spedfications brought forward by the céle industry were based on the ealier work
undertaken in its Joint Engineering Committeewith CEA, pursuant to the ealier mandate of Section 624A.
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seaurity may do so orly if they also make avail able the seaurity modues
separately.?

Asindicaed abowe, the dhaice of the July 1, 2000eff ective date is premised on
expedition d the progresstoward the statutory goals involved that is being made
by the cdle industry through the Cablel abs/OpenCable project. *** Thuswe
are hereby requiring the eght multi ple system operators that are involved in

Cablel abs, and who fil ed the representations refleded above regarding the
purchase of digital seaurity modues, to advise the Commisson semiannually ...
asto the progressof their efforts and the dforts of CableLabs.... Theinformation
shoud advise the Commisgon d the status of any standards or certification
processand any anticipated dates for approval. Any changesin the schedule
shoud be reported promptly.*°

2. The Motion Picture Association Of America And Its Members Requested
That POD Technical Standards Provide For Copy Protection Encryption
And Authentication. The Result Was To Require That Host Devices Be
Licensed.

Progressin speafying and standardizing the OpenCable specificaions moved in parall &l
with ather events in the worlds of technicd standards and copy protection. Members of the
Motion Picture Association d America gproached bah Cablel abs and the standards
organizations working on the relevant seaurity interface, to complain that, as originally
conceved, the interfacewould all ow for adigitally compressed stream of audiovisual program
to passaaosstheinterface ‘inthe dea” (not subjed to authentication a encryption). In aher
multi-industry technicd contexts related to copy protection (DVD, digital transmisson
generally), rules for “compliance and robustness’ were emerging that would require, in such
case, that such a stream shoud be subjed to encryption and authentication.

Members of both CEA and CERC responded proadively andin goodfaith these requests.
(Theinitial meding direded to an OpenCable solution was organized by a CERC member.) As
aresult of medings associated with the OpenCable project and with standards bodes, CEA and
CERC memberstook theinitiative in puting forth atechnica plan to accomplish the MPAA
objedive. At one such meeting, Motorola offered a patented techndogy deemed suitable for the
purpose. It offered to license this“DFAST” patent, and associated know-how, exclusively to
Cablel abs as a fulcrum of the technical solution sought by MPAA members.

The import of this dedsion, taken to accommodate the mncerns of the motion pcture
community, was that the “host” devices -- originally concaved asrelatively generic in nature --
would now have to be licensed by Cablel abs -- the organization, avned by the MSOs, that had
been delegated by the Commissonthe task of devising a spedficationfor use by competitive

2% Report & Order, par. 62.
30 1d. par. 81 (emphasis supplied).
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entrants pursuant to Sedion 629. This development was duly reported to the Commissonin the
semiannual reportsit had required as a part of its continued oversight jurisdiction. Except for
this development, springing from concerns over copy protedion, nolicense from the cale
industry would have been necessary for competiti ve manufadurers to make devices that accept
POD modues. Thus, the Commission’s*“right to attach,” dedared in its MVPD navigation
devicerules, became subjed to copy protedion considerations.

3. All Licenses Offered by Cablel abs To Competitive Entrants Have
Included Copy Protection Obligations As Part Of The“Compliance
And RobustnessRules.” The Commisgon Has Ruled That Such
Obligations May Be Classfied Under FCC Regulations As In Support
Of Cable Operator Conditional AccessConcerns.

When Cablel abs offered a license for the DFAST techndogy to pdential navigation
device @nstructors, the license mntained several provisions that consumer eledronics
manufadurers believed violated the Commisson’ s regulations. These regulations, issued with
the 1998Report & Order, limited restrictions on licenseesto thosein aid of proteding the
network from harm, or proteding the cndtional accessrights of MSOs.>* The Commisson
asked for public comment onthe chall enges to the license provision? Several commenters,
including CEA and members of CERC, argued that “copy protedion’ was not a spedes of
“condtional access” They said that while @py protedion restrictions may be gpropriatein
such alicense, the FCC would have to revise its regulations to add a new category of admissble
constraints under the “copy protection” rubric to accourt for this.

CERC and CEA members argued that the Commisson shoud definein its regulations
the extent to which restrictions on consumers, arising from the Commisson's delegation o
standards-adoption and li censing power to CableL abs, would be aceptable under the
Congressonal mandate.®® Motion fcture industry commenters argued to the Commisson that
copy protedionisan integral part of condtiona access and that a uniform approach to copy
protedion was essential for the orderly licensing of content for MV PD distribution.>*

31 The forms and titles of license offered have evolved over time. On September 11, 2002, CEA filed in Docket No.
97-80 asummary of the provisions of the last published “PHILA,” that CEA deemed inconsistent with FCC
regulations, and a model license that in CEA’ s view would be mnsistent with those FCC regulations.

32 1n the Matter of Compatibility Between Cable Systems and Consumer Electronics Equipment, PPDocket No. 00-
67, Notice of Proposed Rulemaking (Rel. Apr. 14, 2000) par. 20.

33 Letter from Robert S. Schwartz to Magalie R. Salas, Federal Communicaions Commission, CS Docket No. 97-
80 (Feb. 2, 2000); PP Docket No. 00-67; Comments of the Consumer Eledronics Asciation (May 24, 2000 at 14
18; In the Matter of Compatibility Between Cable Systems Consumer Electronics Equipment, PP Docket No. 00-67,
Comments of Circuit City Stores, Inc. (May 24, 2000 at 18.

34 Letter from Fritz E. Attaway to Magalie R. Salas, PPDocket No. 00-67; CS Docket No. 97-80 (September 6,
2000): “Either devices will respond to copy management instructions, or they won't. If theywon’t, they @annot
recevehigh value, copy proteded content.” (Emphasis supplied.)
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In its Declaratory Ruling of September, 2000,the Commisson ruled that copy protection
may be mnsidered a spedes of condtiona access but the gopropriatenessof particular copy
protedion oucomes could be ruled uponby the Commisgon (and hence the need for any
enhancement of regulations ascertained) only when it is presented with specific license
provisions. The Commisson said:

Some measure of anti-copying encryptionis, we believe, consistent with the
intent of therules .... Inthisregard, the record indicates that content providers
are seeking copy protection licensing terms that limit consumers to making a
single apy of some high quality digital content, that is not otherwise subjed to
additional restrictions (such asisthe cae with pay-per-view or video-on-demand
programming).3® *+*

While our ruling herein clarifies that the inclusion d some amourt of copy
protedion within a host device does nat automaticaly violate the separation
requirement of the navigation devices rules, we do nd intend this dedaratory
ruling to signal that any terms or techndogy asociated with such licenses and
designated as necessary for copy protection puposes are onsistent with ou rules.
We believe, however, that such isaues are best resolved if spedfic concerns
involving finali zed licenses that impli cate our navigation devices rulesare
presented to the Commisgon.>® *** Shoud additiona evidenceindicate that
content providers are requiring dsparate measures of copy protedion from
different industry segments, the Commisson will take appropriate action.®’

With the December 19 Agreement, the mnsumer eledronics and cable parties, including
thase that govern Cablel abs, have “presented to the Commisson” a “ finali zed license”
instrument, in aform they agree @mports with existing Commisgon rules, plus complementary
regulations that would implement the balanced approach, ona pan-industry basis, that the
Commisgon has ought. In ather words, they have done together exadly what the Commisgon
prescribed when it determined how it would exercise oversight in the mntext of its regulations
and the licensing power delegated to Cablel abs and major MSOs by the Commisgonin the
Report & Order.>®

35 |n the Matter of Implementation of Section 304 of the Telecommunications Act of 1996; Commercial Availability
of Navigation Devices, CS Docket No. 97-80, Further Notice of Propased Rulemaking and Dedaratory Ruling, 15
FCC Rcd 18199(Rel. Sept. 15, 2000) (“Dedaratory Ruling”) par. 28. Footnote 67, inserted at this point, says: “In
this regard, we note that MPAA has dated that the 5C technology will not be used to prohibit most home recording.
Home recording of retransmitted broadcast programs and single apies of basic and extended basic programs and
pay television will not be inhibited by [5C]. Home recording of pay-per-view and video-on-demand will be subjed
to the copyright owner’s permisson. MPAA Reply at 8.”

3¢ 1d. par. 29 (emphasis supplied).

37 1d. par. 31 (emphasis supplied).

38 Although eight MSOs signed the letter referred to in the Report & Order and eight MSOs signed the December
19 letter, over time there have been changes due to merger, acquisition, etc.
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4, The December 19 Agreement Achieves Balanced Copy Protection Outcomes
As A Subset Of Conditional Access Pursuant To The Commisgon’s
Dedaratory Ruling.

The Commisson nded with approval, in foatnote 67, MPAA’s gatement that “5C” copy
protedionisone aceptable example of techndogy providing for a balanced regime, in which,
except for certain transmissons of an esentia “on demand” nature, consumers would be asured
of an ability to make & least afirst generation copy of any audiovisual transmisson. The
Commisgon olserved that, acording to comments recaved, “ consumers have certain settled
expectations regarding home copying of both broadcast and cable programming.”*° The
Commisson went onto say:

Based onthe record in this proceeding, noevidence has been presented that the
evolving copy protedion licenses and techndogy discussed herein would
predude reasonable home rearding of such content. It shoud be noted,
however, that our ruling is not based onthis asped of the record; we dte such
evidencesimply to rebut the notion that our ruling will | ead to inevitable
restrictions on consumers' abili ty to copy digital material .*°

So long at the basic nature of the proffered license continued to be “evolving,” it would
be difficult to present to the Commisson particular provisions for review, pursuant to the process
invited by the Commissonin par. 29 d its Dedaratory Ruling. Accordingly, the partiesto the
Deceamber 19 agreanent, heeding the Commisson's hope and geato work out remaining
standardization isaues, have presented to the Commisson a propased standard form of license,
plus draft “Encoding Rules’ that provide the balanced, pan-industry application, and assurance
of consumer expedations that have been cited by the Commisgon as key factors. In their
Deceamber 19 |etter to Chairman Powell, the parties noted that these Encoding Rules are derived
from two sources: (1) the “5C” license as cited by the Commisgon (and the MPAA) in foatnote
67 d the Dedaratory Ruling, and (2) Sedion 1201k) of the Digital Mill ennium Copyright Act
(“DMCA™).

These Encoding Rules are essential to any solution that meds the parameters discussd
by the Commissoninits Dedaratory Ruling. Ininduwstry “Hoedown” roundable Commisson
staff discussons subsequent to that Ruling, CEA and CERC argued that alicense would be
incomplete and unkalanced urlessit contained such integral encoding rules.** NCTA and
Cablel abs resporded that (1) they have no basic objedionto providing such asaurance to
consumers, bu, as the Commisson hed naed in the Dedaratory Ruling, it would be unfair to
have different rules for different industry segments or diff erent industries that offer or compete

3% Dedaratory Ruling, par. 28.

40 4.

41 Consumer Eledronics Retail ers Coaliti on, Answer Of The Consumer Eledronics Retail ers Coalition To
Hoedown Questions Re Cable Industry’s Draft ‘ POD Host-InterfaceLicense Agreement’ (‘PHILA’), C.S. Docket
No. 97-80, June 6, 2002.
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for the same programming (DBS and cable), and (2) there was no way, within the four corners of
alicense agreement itself, to provide the necessary protections on an enforcesble basis.*?

In resporse to these cadle industry concerns, representatives of CEA and CERC
suggested in the same roundabl e discusson that the only way to break the impass over a
balanced copyright regime, consistent with the Dedaratory Ruling and FCC regulations
governing licenses, was via an industry-to-industry discusson d the “DFAST” license and the
related Encoding Rules, overseen if necessary by the Commisson*® The staff encouraged the
partiesto pusuethis course. Subsequently, discusson d amodel DFAST license, and draft
Encoding Rule regulations, was added to the agenda of the ongoing “Plug & Play” negotiations
between the CEA and cable parties.

5. The Public Interest Requires That Impositions On Consumer s Stemming
From A Congressional Mandate Be Subject To Review And Calibration By
The Agency Overseeing The Mandate.

By its adions and statements reviewed abowve, the Commisson explicitly has accepted a
resporsibility to asaurein its regulations, pertaining to a Multichannel Video Programming
Distributor’s protedion d its condtional accessrights vialicense, that if the license aldresses
copy protedion, (1) it must achieve abalanced oucome for consumers, and (2) equal results
shoud oltain aadossdifferent MV PDs carrying or competing for the same programming. These
are the outcomes that have been achieved in the Plug & Play agreement. Any other outcome
would interpret afederal mandate as requiring the FCC to authorize and owerseethe licensing of
manufadurers -- and the placing of restrictions on consumer uses -- specificdly in aid o copy
protedion oucomes, bu not any calibration or modulation of those restrictionsin the same
oversight proceeding.

On the two occasions in which the Congresshas imposed mandates relating to copy
protedion, it hasinsisted onsuch cdibration. On eadch occasion, the Congressexplicitly
reaognized that the pulic interest requires a balanced result, and that any limitation onsettled
consumer expedations resulting from a federal mandate requires sme @rrespondng limitation
onthe spedfic techndogicad power given to content providersto control the outcomesin
consumer homes.

In the Audio Home Recording Act of 1992(*AHRA"™), the Congressprescribed a “Serial
Copy Management System,” and left it to the Seaetary of Commerce to adopt any additi onal

42 |etter to W. Kenneth Ferreefrom Richard R. Green, Cable Television Laboratories, Inc. and Willi am A. Chedk,
National Cable & Telemmmunicaions Asciation, Re: Commercial Availability of Navigation Devices, CS
Docket No. 97-80; Compatibility Between Cable Systems and Consumer Electronics Equipment, PPDocket No. 00-
67, June 6, 20@2. The only remedy avail able to the licenseewould have to have been drastic and equally difficult to
implement. See model CEA model DFAST license as filed with the Commission in Docket No. 97-80, September
11, 2002

3 Such a procedure had already been suggested by Rep. Boucher in aJuly 25, 2002l etter to Chairman Powell.
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“system cetified ... as prohibiti ng unauthorized serial copying” ** and to establi sh a procedure to
verify conformance.*®> The AHRA included an “encoding’ provision, which prohibited the
encoding of inaccurate information so as to frustrate mnsumers’ serial copying rights.*® In this
case, the limitation d the mandate to the prevention d serial copying was an inherent calibration
of the new power given to content providers.

In sedion 1201k) of the Digital Mill ennium Copyright Act of 1998(*DMCA”), the
Congressadoped a mandate for certain analog video recorders to respondto defined
“Maaovision” techndogies, subjed to explicit “Encoding Rules’ limiti ng the drcumstancesin
which the techndogies, to which conformance was mandated, could be gplied.*’ In the Plug &
Play agreanent, the parties noted in their letter to Chairman Powell that the draft Encoding Rule
regulations are modeled onSedion 1201k), and onthe “5C” encoding rules cited by the MPAA
and by the Commissonin footnate 67 d its Dedaratory Ruling.*®

Where a opy protedion regime stems entirely from private sedor initi ative, CEA and
CERC would hopethat consumers’ settled expedations would also be respeded -- but this may
be defended as esentially a marketplacejudgment. Where, howvever (1) thelicenseisadired
and recessary result of the Commisson's implementation o congressonal mandates and
recognition d copy protedion reals, and (2) powers to license entrants have been delegated to
an interested private party, the pubdic interest requires that the exercise of the Commisson's
jurisdictioninclude the assurance of afair result for licensees, and a balanced result for
consumers. Thisisthe outcome achieved by the cdle/consumer electronics recommendations
that are the subject of this FNPRM.

Il . Early Approva And Implementation Of The“Plug & Play” Packagels Critical To
TheDTV and HDTV Transitions.

Inits June, 1998Report & Order andits May, 19990rder On Reconsiderationin Docket
No. 9780, the Commisson anticipated that afully competitive market in navigation cevices,
including DTV and HDTV receivers and recorders, would be established in the yea 2000*°
When thisdid na occur, the Commisgon, onSeptember 15, 2000 adopted a Further Notice of

4 Audio Home Reaording Act of 1992 Pub. L. 102-563 17 U.S.C. 1001 et seq. § 1002(a)(3).

“1d. § 1002(b). Althouch the AHRA's legislative history referred to a Technicd Reference Document (“TRD"), the
TRD was not included in the legidlation or referred to in the legidlative text.

“1d. § 1002 (d).

" Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 28601(1998), 17 U.S. C. § 1201(k).

8 The outcomes under the “1201(k)” and “5C” encoding rules are not identica; under 1201(k), cable or satellite
programming at the level of “basic cable” may not be encoded for copy protedion purpases, whereas (pursuant to a
subsequent request by motion picture interests) the “5C” encoding rules allow encoding of such programming
against serial copying. The Plug & Play parties foll owed the more recent “5C” outcome in this resped.
Reagnizing that what is considered a “balanced” outcome may be subjed to dynamic change, the draft Encoding
Rulesin the Plug & Play agreement provide for the Commisson, by response to petition or through adjudication of
complaints, to make limited further adjustmentsin the balance, and outlines regulatory proceadings for an

expediti ous determination of such issues.

4913 FCC Red 14806(1998); 14 FCC 7611-12 (1999).
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Proposed Rule Making and Declaratory Ruling, in which it (1) asked for comments asto why a
competitive market in navigation devices had na yet been established, and (2) asis discussed
abowve, declared that a measure of copy protection may be wnsidered ali censable restraint under
Sedion 629,as asubcaegory of condtiona aacess>® More recently, the Commisson hes
expressed concern over the pace of the HDTV transition, and the level of eff ort made by various
industries to hasten thistransition. In particular, Chairman Powell called onthese and aher
industries diredly to step forward with concrete steps.*

The December 19 “Plug and Play” agreement represents an integral and cohesive joint
resporse by the cdle and consumer eledronicsindustries. It provides for alicense regime that
the cale industry and the consumer eledronics manufacturing and retail i ndustries agreeis
consistent with the Commisson’s regulations and ruling with respect to impositions on li censees.
A necessary part of this regimeisthe Encoding Rules that provide limitations on the potential
read of copy protedion-based constraints. The agreement also defines away for the
Commisgonto rule on pdentia changesin the license’ s “Compliance and Robustness’ rules,
which also cdibrate the nature and impact of the apy protedion regime impased onthe
licensee It givesthe Commissonarolein determining whether particular changes are necessary
or admisgble, in the event the parties canna agree

The solution that the parties have presented finally provides a workable vehicle to
implement the Commisson’s gatement, in its September 2000Dedaratory Ruling, that disputes
over particular license provisions oud be “presented to the Commisson”>? More
fundamentally, it spellsout, in the form of a propased regulation, specific technica undertakings
by cable operators, and |abeling obli gations by manufadurers, that will assure that commercial
navigation cevices can be made, sold, and used by consumers with confidence

The keystone to al of these accompli shments, however, is FCC enadment of the
regulations on which these outcomes depend. Withou FCC implementation, these parties and
the Commissonwould be bad to where they all started: the parties unable to agreeona
satisfadory way forward, the Commissonin seach of a solution, and the puldic deprived of the
benefits of the competiti on that the Congressmandated in 1992,and again in 1996. The biggest
loser would be the pubic, becausethe HDTV transitionwould be deprived of the shat in the am
that this agreement is poised to administer: anew generation d HDTV receversready for
immediate and dred conredionto dgital cable systems.

30 15 FCC Red 1821011 (2000).

51 | etters from Chairman Michael K. Powell to Senator Ernest F. Hollings and Representative W.J. “Billy” Tauzin
(Apr. 4, 2002) at www.fcd/gov/dtv.

>2 Dedaratory Ruling, par. 29. Without such a mechanism, alicenseewould have to sign alicense @ntaining
provisionsthat it believesto be mntrary to FCC rulesin order to challenge aprovision before the FCC. As many
provisions are inter-related, the effed would be for individual li censees essentially to ask the Commission to re-
negotiate the license. The parties have avoided this outcome, yet achieved the dement of Commisson review
dedared avail able by the Commission, by agredang to the provisions of the license itself in the context of FCC
regulations, but making certain issues pertaining to changes appedable to the Commisgon.
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IV.  TheDraft Encoding Rule Regulations Protect Vital Consumer Interests And Must
Protect Early Adopter Consumers.

In addition to endarsing the mncept and recesgty of the jointly recommended encoding
rules, CERC and CEA endarse their substance aswell. The recommended regulation is based
onmore than a decade of private and puldi c sector negotiation and consideration, yet leaves
room for development and puldic inpu.

A. The Draft Encoding Rules Follow The Blueprint And Policy Established By The
CongressIn Section 1201(k) Of The Digital Millennium Copyright Act.

Asis fiown abowve, the Encoding Rules are derived from those adopted by the Congress
in the Digital Mill ennium Copyright Act. Additionally, they refled (1) subsequent private sedor
negotiations invalving all of the motion gcture companies, and (2) more particular adaptations to
proted the particular legitimate expedations of consumers receiving programming via digital
and HDTV MVPD transmissons. They also acourt for the incentive of MV PD distributorsto
inno\ete.

Encoding Rules are, by definition, compromises, and may be amed at moving targets.
They canna represent copyright law determinations of fair use, which must be done on a case-
by-case basis according to particular facts and circumstances. They are, rather, calibrations of,
and limitations on, what would atherwise be an entirely one-sided power enjoyed by the content
provider or the mntent distributor. 1t would be entirely unfair to licensees, and to consumers, for
official restraints to be impaosed in the name of copy protection, bu no countervaili ng limitation
to be officially recognized.

Even to the extent Encoding Rules reagnize the reasonable and customary expedations
of consumers, thisis a stable yet slowly moving target as techndogies change. Hence under any
Encoding Rule regime, and urder any license’s Compliance Rules, thereislikely to be some
“change process” Again, the reasonable objective hereisto avoid leaving the ultimate
determination in the hands of one party only, with norecourse by the other. In the recommended
Encoding Rules, there are mechanisms for trials and negotiations, but the ultimate authority over
changes in the limitations resides with the Commisgon. Thisis © becaise the Commisson aso
has the resporsibili ty for administration ower the DTV transition, the navigation device rules, and
the licenses and contradual agreements under which copy control-based limitations may be
impaosed in thefirst place

Whil e the recommended Encoding Rules provide for initiative by MVPDsto petitionto
change the Encoding Rules appli cable to defined businessmodels, and to apply new rules,
subjed to complaint resolution, for undefined businessmodels, they also provide for puldic
comment and adetermination in light of reasonable and customary consumer expedations, in
every case except for “bonafidetrials.” The Commisgon's experiencein receiving and
resolving isaues based on pultic comment also make it the logical and recessary place to resolve
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disputes over the use of federally mandated content provider or content distributor power over
licensees and consumers.

It shoud be dea that the Encoding Rules are nat constraints or regulations governing
devices; nor are they regulations addressng contradual relationships. They are, smply,
limitations on oucomes that can be pursued viathe power to place ondtions onthe federally
mandated right to attach. Just as the license Compliance Rules, governing and limiti ng the
design of consumer products, are not alimitation onthe freedom of li censees to choose
appropriate supgiers, the Encoding Rules do nd addressthe freedom of contrad of content
supdiersor distributors. They merely cdibrate and limit the outcomes that may be impaosed on
consumers through the exercise of power under afederally mandated li cense.

Sincethe late 19805, and espedaly in the digital era, pdicy makers have called uponthe
private sedor to take theinitiative in negotiating reasonable outcomes, with resped to copy
protedion, and then to seek their applicationin the relevant regulatory spheres. The consumer
eledronics industry has been willi ng to negotiate & to recommended technicd measures snce
1989, bu only to the extent these todls are balanced and limited by reasonable Encoding Rules.
The history of these Encoding Rules, and the private sedor balance and puldi ¢ sector scrutiny
they reflect, istraceal abovein Part 11.B.

B. The Draft’ s Resolution of the “ Seledable Output Control” Issuels Esential To
Protect Consumers And The Public Interest.

Onetechndogy that the cable and consumer eledronics industries agreed shoud not be
avail able to content providers or distributors as a spedes of condtional accessor broadcast
regulationis“Seledable Output Control.” Hence, the Encoding Rules provide that this
technique may nat beimpaosed onconsumers, and do na provide for any change or review of
this outcome.

Simply, Selectable Output Control is the remote selection, by the content provider or
distributor, of the home interfaces that are to be adive, and which ores areto be shut down, on a
program by program basis. It is fundamentally unfair to consumers because it means that, even
though they have acquired devices with apparently compatible interfaces, and rely uponthese
interfaces for the delivery of programming, the utili ty of the interface can be aut off withou any
consumer warning or inpu, so can never berelied uponfor viewing, and well as recording,
programs.

The only pradical use for Seledable Output Control (instead of other avail able technicd
means to addressseaurity) isto dscourage mnsumers from relying on an interfacethat supports
home networking and hame recording. If the personresiding at 2100ak Stred buys products
conreded by anonrecrdable interface, he or she would have littl e reason to fear that Selectable
Output Control would be triggered, ona particular program, to sever the dedrical conrection
between, e.g., the set-top box and the display. If the personat 212 Oak Stred acquires an
identicd box and dsplay, bu connected by an interface that suppats recording, that connedion
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may be ait off at the whim® of the mntent provider or distributor. Thus, in accesting alicense
that provides for Selectable Output Control, the licenseeis putting at risk any consumer who
would rely on an interface that might subsequently be disfavored by the content provider.

Upwards of four million consumers have purchased HDTV receaversthat rely, for HDTV
content, on“comporent video” interfaces that content providers do nd consider “secure” for
copy protedion puposes. Otherswill be offered a dhoice of receivers with secure digital
interfaces, of which some support home recording and some do nd. To allow the use of
Seledable Output Control in MVPD transmissons would be to grant absolute antrol over
consumer choice and experienceto the content provider or distributor, irrespective of whatever
Encoding Rules may otherwise gply to the programming. It would mean that even those
consumers who do no own arearder would be & risk of having the viewing screen go dark on
an ungedictable, program by program basis. In resporse to statements of congressonal concern,
the Motion Picture Association d America has advised a congressonal committeethat it will not
seek theimpasition o Seledable Output Cortrol in MVPD or other venues.>*

Aswas noted in Part |1, representatives of the cdle industry have dso said they are
willi ng to have this wegpon wavail able for use against consumers, but only if it isalso
unavail ableto DBS MVPDs. Otherwise, asthe Commisgon hes noted, there would be an
imbalancein which content providers may offer programming only to the industry, or industry
segment, which iswilli ng to accept this pradice. CEA and CERC are gpredative that the cdle
indwstry has recognized that this pradice is not an appropriate species of condtional access

C. The Commisgon Should Reach A Similar Result Banning The Use Of
“Downresolution” On MVPD Services.

The Encoding Rules reach asimilar result for the pradice of “downresolution” as appli ed
to programs originating as freg over-air terrestrial broadcasts, but are sil ent as to whether it
shoud be dlowed for other content.>® In the view of CERC and CEA, eqity to consumers
requiresthat this practicebe dasdfied and treded in the same way as Seledable Output Control.

“Downresolution” relies on ancill ary or embedded, program-by-program eledronic
triggers smilar to those for Seledable Output Control. The trigger instructs the output of the
aff ected deviceto halve the horizontal and the vertical resolution d HDTV pictures, resulting in
apicture from which three quarters of the pixels have been eliminated. Downresolutionisa

33 Eledronicaly, the set-top box would be responding to a mde, ancill ary to or embedded in the program material,
telli ng it to turn off that interface

>4 Letter to Hon. Billy Tauzin, March 20, 2002. As quoted in Mr. Attaway’s September 6, 2002l etter to Mr.
Ferree ‘MPAA and its member companies are not seekingin the 5C license or in the OpenCable PHILA context
the abili ty to turn off the 13945C digital interconned in favor of aDVI/HDCP interconned through a seledable
output control mechanism.’

35 The December 19 letter to Chairman Powell states that the silence should not be taken to indicate gproval, but
rather that the issue should be for the Commisgon to resolve. The parties also understoodthat each is freeto advise
the Commission separately on thisissue.
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crude wegyonindeed, as it applies equally to dowvnstream viewing as well as recording, and
appeasto be uselessin stoppng Internet redistribution & HDTV signals, because such signals
arelikely to be further compressed, anyway, for this purpose.

Downresolution hes been required, in contexts other than the initial reception and
transmisgonfor viewing HDTV signds, in license agreements where the comporent analog
output isasemndary port that could be used, e.g., to feed an HDTV recorder with a compatible
input.>® If employed, havever, ontheinitial link between a set-top-box and an HDTV display,
the dfed is primary, and devastating, to the consumer: it deniesto the mnsumer the HDTV
viewing experience for which he or she has paid the MV PD.

Since “downresolution” applies only to HD-quality “component video” outputs, and
sincedigital interfaces are entering the market, one might fadlely propose ignoring its impad on
thefirst 4 - 6 millionHDTV purchasers, onthe assumption that the larger, future market will
remain ureffeded. For the HDTV pionea adopers, however, thisimpasition would be
permanent. The mnsumer eledronics industry canna accept such abread of faith with its best
customers, thase who have accepted the invitation d the Congressand the Commisson and
beamme early investorsin HDTV. Nether shoud the Commisson.

V. The Commisson’s Jurisdiction Clearly Extends To All Services Of All Multichannel
Video Programming Distributors.

Asisnoted abowe, the cable industry, the motion pcture industry, and the Commisson
itself have said that it would be unfair and urecceptable for copy protection-related regulatory
outcomes to apply differently to different industry segments or industries that compete for the
same programming. Therefore, they have dl expressd the need for a “level playing field” in
thisresped. Fortunately the Congressestablished alevel playing field for all services of all
MV PDs when it enacted Section 629°" This was affirmed by the Commissonin its 1998Report
& Order and the Reansideration Order.

The Commissonruled that (1) DBS providers clealy are wvered by Section 629,(2) the
Commisgon hesjurisdiction ower DBS providers with respect to Sedion 629,(3) norules
addressng DBS providers and the provision d separated seaurity were necessary because DBS
systems were drealy supporting competiti ve providers of nationally portable devices at retall ,
but (4) the Commisgdon,in its oversight of Congress's mandate, could na exclude DBS
providers from obligations other than the “separation d security” obligation.

¢ The“5C" license makes such provision for downresolution, oncethe signal has already entered the secure system
and, presumably, is avail able for full resolution viewing over the “5C” interface

>’ Moreover, Sedions 1, 4(i), and 303r) provide the FCC with authority over matters reasonably ancillary to the
implementation of other provisions of the Act. See47 U.S.C. 88 151, 154(i), 303(r). Thus, to implement
compatibility requirements in a universal manner that encompasses both DBS and cable systems, the FCC can rely
not only on Sedion 629, but also its authority to implement regulations reasonably ancill ary to its jurisdiction under
Sedion 624A.
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The Commisson said:

[T]he ruleswe aop here will be gplied to MV PDs as defined by Sedion
60213). *** [W]e believe that Sedion 629requires that the Commisson apply
the commercia avail abili ty requirements to all multichannel video programming
systems.”®

We disagreewith the coomments of several parties that Seaion 629shoud apply
only to cable television systems. Thereisno kasisin the law, or the record of this
procealing, to suppat a conclusion that the statutory language does nat include
all multichannel video programming systems.*®

We believe, however, that differencesin the marketplace for DBS equipment,
where devices are avail able d retail and offer consumers a dhoice, as compared to
equipment for other NV PD services, particularly cable operators, provide
justification for not applying the rule requiring separation d seaurity functionsto
DBS service.° *** Our rule provides that when an MVPD suppats navigation
devicesthat are portable throughou the ntinental United States, and are
available from retail outlets and aher vendars, the requirement for separation o
functionsis not applicable.

We ...are not persuaded that because mnsumers have dhoicesfor DBS
equipment, this srvice @n be excluded from all regulations adopted in this
procealing. Inthe Navigation Devices Order, we fully considered whether to
exclude DBS from the commercial avail abili ty regulations and concluded we did
not have aiuthority to doso because the standards of the ‘sunset’ criteriain Sedion
629€) have not been met.®*

The Commisson's Orders and Dedaratory Ruling, taken together, make it crystal clea
that (1) the Commisgon intends, and the pulic interest requires, that the same apy protedion
outcomes apply with respect to al i ndustries and industry segments of MV PDs, as defined in
Sedion 60413), (2) DBS providers have not been exempted from this determination, and (3)
thereisarationale identified by the Commisgon for exempting DBS providers only from the
“separation d seaurity” element of the Commisson's navigation cevice rules, and from no aher
element of them.

8 Report & Order, par. 21.

9 |d. par. 22.

€0 1d. par. 64.

®1 |n the Matter of Implementation of Section 304 of the Telecommunications Act of 1996, Commercial Availability
of Navigation Devices, CS Docket No. 97-80, FCC 99-95, Order on Reconsideration (Rel. May 14, 1999 par. 37.
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VI. Conclusion.

This FNPRM represents an historic opportunity for the Commission to movethe DTV
and HDTYV transitions over the crest of the long hill that they have faced. It isnow up to the
Commission whether these enterprises crest the hill and gather speed, or roll back down. The
representatives of the consumer e ectronics industry are united in urging the Commission to act
expeditiously to approve and enact, on the bases we discuss, the matters presented in this
FNPRM.

Respectfully submitted,

The Consumer Electronics Association
Gary J. Shapiro

President and CEO

2500 Wilson Boulevard

Arlington, VA 22201

The Consumer Electronics Retailers Coalition
Best Buy Co, Inc.

Circuit City Stores, Inc.

Good Guys, Inc.

The International Mass Retail Association

The Nationa Retail Federation

The North American Retail Dedlers Association
RadioShack Corporation

Sears, Roebuck & Co.

Tweeter Home Entertainment Group, Inc.
Ultimate Electronics, Inc.

Of counsal:

/s/ Robert S. Schwartz
Robert S. Schwartz
McDermott, Will & Emery
600 13th Street, N.W.
Washington, D.C. 20005
202 756-8081

Dated: March 28, 2003
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