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COMMENTSOF AT&T

Pursuant to the Commission’s Public Notice, DA 03-376, released February 13,
2003,' AT&T Corp. ("AT&T") submits the following comments on the petition by Fiber
Technologies Networks, Inc. ("Fibertech™) for preemption of local entry barriers pursuant
to Section 253 of the Telecommunications Act of 1996, 47 U.S.C. § 253(d).

Among other things, Fibertech asserts that the rights-of-way ordinance (“the
Ordinance”) adopted by the Borough of Blawnox, Pennsylvania ("the Borough™) will
have the effect of prohibiting Fibertech and other competitive local exchange providers
from providing telecommunications services in the Borough because it is not applied to
Verizon, the incumbent LEC. The franchise fee requirement thus does not fall within the
safe harbor afforded municipalities by section 253(c) because it is discriminatory and
non-competitively neutral. Fibertech aso contends that the recurring annual “Franchise
Fee’ of $2.50 per linear foot required by the Ordinance for aerial facilities placed on pre-

existing utility poles on non-Borough right-of-way isnot “fair and reasonable

! By order released March 7, 2003 (DA 03-670), the Chief, Competition Policy Division,
extended the date for filing of comments to March 31, 2003.
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compensation,” and thus does not come within the protection of section 253(c).

AT&T respectfully submits that, based on the facts alleged in the Petition, the
Ordinance creates a barrier to entry in violation of section 253 which should be
preempted by the Commission.

l. THE ORDINANCE HASTHE EFFFECT OF PROHIBITING THE
PROVISION OF TELECOMMUNCIATIONS SERVICE IN BLAWNOX.

The Commission has construed section 253(a) to “ensure that no state or local
authority could erect legal barriers to entry that would potentially frustrate the 1996 Act's
explicit goal of opening local markets to competition.” Public Utility Commission of
Texas, 13 F.C.C.R. 3460, 141 (1997). The Commission has also held that section 253(a)
forbids entry barriers” regardless of whether they are “absolute” or “conditional.” Silver
Sar Telephone Co., 13 F.C.C.R. 16356 1 8 (1998), aff'd, RT Communications, Inc. v.
FCC, 201 F.3d 1264, 1268 (10th Cir.2000); see also TCG New York, et al. v. City of
White Plains, 305 F.3d 67, 76 (2d Cir. 2002), cert. denied, City of White Plainsv. TCG
New York, 2003 WL 162557 (US Mar. 24, 2003) (“White Plains’) (“a prohibition does

not need to be complete or ‘insurmountable’ to run afoul of § 253(a)").> Accordingly,

2 A “barrier to entry” is“any factor that permits firms already in the market to earn
returns above the competitive level while deterring outsiders from entering.” 1A Phillip
E. Areeda, et a., Antitrust Law 420, at 57-58 (2002)(“Areeda’). Itiseementary
economics that “arelevant barrier can impede entry without absolutely preventing it.” Id.
at 64; seealso id. at 59 (“a barrier may protect a market incumbent without completely
excluding entry”); R. Gilbert, Mobility Barriers and the Value of Incumbency, in
Handbook of Industrial Organization 475, 478 (R. Schmalensee and R. Willig, eds.

1989) (“abarrier to entry isarent that is derived from incumbency”).

® Numerous courts have declared that section 253(a) precludes states and localities from
“enforcfing] laws that impede competition.” AT&T Corp. v. lowa Utils. Bd., 525 U.S.
366, 371 (1999) (emphasis added); id. at 416 (Breyer, J.) (section 253(a) dismantles
“legal barriers’ that would “inhibit” entry); City of Auburn v. Qwest Corp., 260 F.3d
1160, 1170 (9™ Cir. 2001). That is plain from Section 253 stitle — “Removal of barriers

2
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section 253(a) not only preempts direct prohibitions on service, but any requirement that
“materially inhibits or limits the ability of any competitor or potential competitor to
compete in afair and balanced legal and regulatory environment.” Petition of Pittencrieff
Communications, Inc., 13 F.C.C.R. 1735 32 (1997), aff'd, Cellular Telecommunications
Indus. Ass nv. FCC, 168 F.3d 1332 (D.C. Cir. 1999).

As aleged in Fibertech’s petition, the Borough’ s franchising requirement applies
only to new entrants, and not to the incumbent LEC, Verizon, thereby favoring the
incumbent and disadvantaging new entrants as a class. The Commission haslong held
that significant costs imposed only on new entrants are barriers to entry. See
Implementation of Section 19 of the Cable Television Consumer Protection and
Competition Act of 1992, 9 F.C.C.R. 7442, App. H 129 (1994) (defining a barrier to
entry as “’acost of producing (at some or every rate of output) which must be borne by a
firm which seeks to enter an industry but is not borne by firms already in the industry’”)
(quoting G. Stigler, The Organization of Industry 67 (1968)); see also Los Angeles Land
Co. v. Brunswick Corp., 6 F.3d 1422, 1428 (9th Cir. 1993) (“The disadvantage of new
entrants as compared to incumbents is the hallmark of an entry barrier”).* Indeed, the
Commission has interpreted section 253(a) to prohibit the creation of economic

advantage for incumbents. In Western Wireless Corp., the Commission held that the

to entry” —aswell asitslegidative history. S. Rep. No. 104-23, at 5, 35 (1995) (stating
that the Act “preempts almost al State and local barriers to competing with the telephone
companies,” and characterizing what ultimately became section 253(a) as a “ prohibition
on entry barriers’).

* SeellA Areeda f1421h, at 73-74 (discussing entry barriers created by regulations that
“apply unequally to entrants and incumbents”). This franchise fee requirement is a
barrier to entry because it “permits firms already in the market to earn returns above the
competitive level while deterring outsiders from entering.” 1A Areeda 4203, at 57-58.

3
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denial to new entrants of universal-service contributions that incumbents receive creates a
“substantial barrier to entry” because the differential subsidy translates into a pricing
advantage.®> And, in its Minnesota Preemption Order, the Commission found that an
entry barrier would be created by the proposed exclusion of some carriers from “rights-
of-way that are inherently less costly to use” than others.® The Ordinance’s sheltering of
the incumbent from costly requirements imposed solely on new entrants is, of course, the
antithesis of “afair and balanced legal and regulatory environment,” Pittencrieff
Communications, 13 F.C.C.R. 1735, at 1 32, and resultsin a barrier to entry that violates
section 253(a).

. THE ORDINANCE ISNOT COMPETITIVELY NEUTRAL NOR
NONDISCRIMINATORY.

Because Fibertech has alleged a prima facie violation of section 253(a), the
Commission must preempt enforcement of the Borough'’s franchise fee requirement
unless it falls within the safe harbor of section 253(c), which permitsloca governments
to require “fair and reasonable compensation from telecommunications providers, on a
competitively neutral and nondiscriminatory basis, for use of public rights-of way.”
Emphasis added. The Borough'’s franchise fee requirement does not meet the
requirements of section 253(c).

Any franchise requirement that imposes fees on new entrants but not on the
incumbent is by definition not competitively neutral. Asit noted initsinitial amicus brief

in the White Plains appeal, the Commission “* has consistently construed the term

® Western Wireless Corp., 15 F.C.C.R. 16,227 1 8 (2000)

® Petition of the State of Minnesota for Declaratory Ruling, 14 F.C.C.R. 21697 22
(1999)
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‘competitively neutral’ as requiring competitive neutrality among the entire universe of
participants and potential participantsin a market.””’ The Commission emphasized that
the imposition of franchise fees on a competitive LEC, but not the incumbent (in that
case, Verizon), “inevitably puts [the CLEC] at a pricing disadvantage in relation to
Verizon,” and is not competitively neutral because it improperly would “* give one
service provider an appreciable, incremental cost advantage over another service provider
when competing for a specific subscriber.’” ® And, as the Second Circuit ultimately held,
such skewed competition contravenes the Act, because “Verizon will have the advantage
of choosing to either undercut [the CLEC' 5] prices or to improve its profit margin relative
to [the CLEC' 5] profit margin.” White Plains, 305 F.3d at 79. The Second Circuit
further stressed that allowing a municipality “to strengthen the competitive position of the
incumbent service provider would run directly contrary to the pro-competitive goals of
the [1996 Act].” Id. The Commission must preempt such non-competitively neutral and
discriminatory franchise fee requirements because — as the Second Circuit held — section
253(c) “forbids fees that are not competitively neutral, period, without regard to the

municipality’sintent.” Id. at 80.

’ Brief of the Federal Communications Commission and the United States as Amici
Curiae (filed June 12, 2001) (“*FCC Amicus Brief”) at 10 (quoting Slver Star Telephone
Co., 13F.C.C.R. 16356, 16360 (1 10) (1998)). Slver Sar concerned the interpretation of
the phrase “competitively neutral” in section 253(b). Because the identical phraseis used
in section 253(c), it should be construed similarly. See Sullivan v. Sroop, 496 U.S. 478,
484 (1990).

8 FCC Amicus Brief at 16 (quoting Telephone Number Portability, 13 F.C.C.R. 11701,
11731-32 (1 53) (1998)).
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[Il.  THE RECURRING $2.50 PER LINEAR FOOT FEE ISNOT “FAIR AND
REASONABLE” COMPENSATION FOR USE OF THE PUBLIC RIGHT-
OF-WAY.

Because the discriminatory and non-competitively neutral franchise fee
requirement creates a barrier to entry in violation of section 253(a) and does not fall
within the safe harbor of section 253(c), the Commission need not decide whether the
Borough’s $2.50 per linear foot fee for access to rights-of-way meets the “fair and
reasonable” compensation requirement of section 253(c).® Nevertheless, if the franchise
fee requirement were competitively neutral and nondiscriminatory —which it is not — it
would still not meet the safe harbor requirements of section 253(c) because the fee itself
isnot “fair and reasonable” compensation for use of the public rights-of-way.

Asan initial matter, the plain language of section 253(c) requires that a
permissible right-of-way fee be related to the telecommunications carrier’s “use’ of the
public rights-of-way. Yet, according to Fibertech’s petition, the Borough is not
attempting to impose rights-of-way fees on Fibertech’s use of the Borough'’s rights-of-
way, but rather on use of “ State Highway right-of-way,” which is the province of the
State Highway Department. Petition at iii, 2, 4. Thus, regardless of itslevel, the
franchise fee is not related to Fibertech’s use of the Borough'’ s right-of-way, and
therefore cannot be fair and reasonable compensation under section 253(c).

Moreover, “afee charged by a municipality must be directly related to the actual

costs incurred by the municipality when a telecommunications provider makes use of the

® See, eg., FCC Amicus Brief at 14 n.7 (“the different treatment of TCG and Verizon
provides sufficient reason . . . to invalidate this aspect of the City’s proposed five percent
franchise fee”); White Plains, 305 F.3d at 79 (court declined to resolve issue of
reasonable compensation because it invalidated franchise fee requirement due to its non-
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rights-of-way.” XO Missouri, Inc., et al. v. City of Maryland Heights, _ F. Supp. __
(E.D. Mo. Feb. 5, 2003), slip op. at 10 (attached hereto as Attachment A).*° See also
PECO Energy Co. v. Township of Haverford, 1999 US Dist. LEXIS 19409, 1999 WL
1240941 (E.D. Pa. 1999) (“any fee. .. must be directly related to the company’ s use of
the right-of-way”) at 22. Asthe Commission has observed, in order to be consistent with
section 253(c), aright-of-way fee must be related “to either the extent of each carrier’s
use of the rights-of-way or the costs it impose[s| on the municipality.” FCC Amicus Brief
at 14 n7. Thus, “afee that does more than make a municipality whole is not
compensatory in the literal sense, and risks becoming an economic barrier to entry.” New
Jersey Payphone Assn. v. Town of West New York, 130 F.Supp.2d 631, 638 (D.N.J.
2001); accord, XO Missouri, dip op. a 10. Accordingly, even if the Borough could
properly charge afee for Fibertech’s use of State Highway rights-of-way, any such fees
must be directly related to the costs incurred by the Borough in managing those rights-of-
way. Fibertech demonstratesin it petition that the Borough's recurring fee of $2.50 per

linear foot does not meet this requirement.

competitively neutral and discriminatory application).

19 |n its Classic Telephone decision, the Commission identified the following matters as
being within the scope of a municipality’s right under section 253(c) to manage its rights-
of-way in a competitively neutral and nondiscriminatory manner: (1) regulating the time
or location of excavation; (2) requiring a company to place facilities underground,
consistent with requirements on other utility companies; (3) requiring fees to recover an
appropriate share of increased street repair and paving costs that result from repeated
excavation; (4) enforcing local zoning regulations; and (5) requiring indemnification
against injury claims arising from excavation. Classic Telephone, Inc., 11 F.C.C. Rcd.
13082 (1139) (1996), 12 F.C.C. Rcd. 15619 (1997), pet. dismissed, 14 F.C.C. Rcd. 960,
recon. Denied, 14 F.C.C. Rcd. 19974 (1999), vacated, 15 F.C.C. Rcd. 25101 (2000).
Significantly, because Fibertech is placing aerial facilities on non-Borough rights-of-way,
it does not implicate any of the right-of-way management functions enumerated in
Classic Telephone.
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As Fibertech alleges, the Borough’s fee would apply to the stringing of aerial
cable on “previously-existing, utility-owned poles’ poleslocated on State Highway
rights-of-way. Petition at iii. As Fibertech demonstrates, an annual fee of $13,200 per
linear mile that continues ad infinitum for the placement of aerial facilities on non-
Borough rights-of-way *“bears no rational relationship” to any costs incurred by the
Borough in managing its rights-of-way. The exorbitant nature of the Borough's proposed
feeis aso demonstrated by the XO Missouri court’s holding that a $1.74 per lineal foot
fee that would apply to the placement of underground cable in the city’ s right-of-way was
not presumptively fair and reasonable because it represented a 322% increase in the fee
and because the city had not demonstrated that the linear foot fee properly reflected “the
age of the right-of-way, the usage by al utility companies, the access to the right-of-way
and the frequency of that access by all utility companies, and the quality of construction
of theright-of-way.” Slip op. at 8-9.

Because the Borough' s franchise fee does not represent fair and reasonable
compensation for use of the Borough' s rights-of-way, it does not fall within the section
253(c) safe harbor. The Commission therefore should preempt the franchise fee

requirement.
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CONCLUSION
Based on the facts alleged in Fibertech’ s petition, and for the reasons set forth
herein, the Commission should preempt enforcement of the Borough'’s franchise fee
requirement.
Respectfully submitted,
AT&T CORP.
By_ /9 Stephen C. Garavito
Mark C. Rosenblum
Lawrence J. Lafaro

Stephen C. Garavito
Its Attorneys

One AT&T Way
Room 3A250
Bedminster, NJ 07921
(908) 532-1844

Dated: March 31, 2003
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Charles B. Stockdale, V.P. & Corporate Counsel
Robert T. Witthauer, Deputy Corporate Counsel
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John F. Cambest, Esq.
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Grant Building, 3" Floor
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Theresa Donatiello Neidich
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UNITED STATES DISTRICT COURT FILED
EASTERN DISTRICT OF MISSOURI -

EASTERN DIVISION FEB 0 5 2003

U. S. DISTRICT COURT

X0 MISSOURI, INC. and EASTERN DISTRICT OF MO

SOUTHWESTERN BELL TELEPHONE
COMPANY,
Plaintiffs,
VER No. 4:99-Cv-1052 CEJ
CITY OF MARYLAND HEIGHTS,

Defendant.

R U W W VS

MEMORANDUM AND ORDER
Plaintiffs Southwestern Bell Telephone Company (“SWBT”) and X0
Missouri, Inc. (“X0”} bring this acticn against the City of
Maryland Heights, Misscuri (the “City”) seeking a declaration that

Ordinance No. 2000-190% {the “Ordinance”} is in vieclation of the

Federal Telecommunications Act of 1996 (the “FTA"), 47 U.S.C.
253(a), (c). This matter 1is before the Court on plaintiffs’
motions for summary judgment. ee Fed.R.Civ.P. 56(c). Defendant

opposes the motions, and the issues have been fully briefed.

I. Background

On December 7, 20080, the City Council of Maryland Heights
adopted the Ordinance. The Ordinance reguires providers of

communications services:

1) to pay “an annual license fee” equal to the greater
of the “per lineal foot fee established from time
to time by the City in an annual fee schedule OR
five per cent of [the provider of communicaticns
service’s] gross revenues from the provision for
hire of telecommunications services and facilities
in  the public rights-of-way,” where “gross
revenues” 1s defined to include revenues derived
“directly or indirectly” by the “Licensee, 1its
affiliates, subsidiaries, parent companies, }L{



Lessees, and from any person in whom the Licensee
has a financial interest” from the provisiocn of
telecommunications services coriginating or
terminating at any location in the City via public
right-of-way, see, 8§ 4.7(1),(2):

to pay an “application fee” of an amount to be
fixed by the City Administratcor to apply for a
“license” to use the public right-of-way, see §
4.5(3);

to enter into a “license agreement” with the City,
see, § 4.2;

te permit City employees to order a provider of
telecommunications services to remove facilities
from the right-of-way at its own expense and to
seize, remove, disable or destroy a provider’s
facilities in the right-of-way 1f the City believes
that there has been a material wviolation of the
Ordinance, see § 1.12{4}{¢c).

In addition, the Ordinance imposes the following requirements on

providers of telecommunications services, without limitation or

gualification:

1)

to “register” with the City before installing, repairing
or operating a communications facility within the City
right~of-way, see § 1.6;

to cobtain “authorization” from the City before
installing, repairing, or operating a
communications facility within the City right-of-
way, see §§ 1.7, 1.8;

to furnish to the City maps showing the precise
location of all existing facilities within the City
right-of-way and tc make those proprietary maps
available to the City, where they will be able to
be obtained by competitors under Missouri's
“Sunshine” laws, see § 1.10(1});

to pay monetary penalties for ordinance vicolations,
see § 1.12(2);

to indemnify and defend the City against lawsuits
and judgments relating in any way to communications
facilities within the right-of-way, see § 1.18(1);



6} as a condition to using any City right-of-way, to
cbtain a Commercial General Liability policy of
insurance in the amcunt of Two Million Dollars with
a One Million Dollar umbrella policy, see § 1.18;

7} to fill out a detailed application for a license
by, inter alia, listing its qualifications to be a
telecommunications provider, see 4.5(6) (a): and

8) to allow the City to co-locate its own proprietary
facilities on a telecommunication provider’s poles
or conduits, see § 4.6(1).

On December 7, 2000, the City Council of Maryland Heights
adopted Resolution No. 2000-631 {the “Resolution”), fixing the
amount of the per lineal foot fee imposed by § 4.7 of the Ordinance
and the manner in which the fee is to be calculated:

For each cable up tec four inches in diameter placed in

the rights-~of-way of the City, an entity must pay $1.74

per lineal foot. For each cable over four inches in

diameter placed in the rights-of-way of the City, an

entity must pay $.14 per sguare inch of cross-sectional

area per lineal foct. See § Bi{l).

Plaintiffs argue that the Ordinance should be invalidated in
its entirety because 1t seeks to impose “onerous and burdenscme
regulations and significant fees on all telecommunications
companies in violation of the FTA.” Furthermcre, plaintiffs assert
that “the breadth and extent of the unlawful requirements and fees
imposed by the Ordinance are so extensive that they cannot be
severed from the remaining portions of the Ordinance.”

ITI. Legal Standard

Rule 56(c) of the Federal Rules of Civil Procedure provides
that summary Jjudgment shall be entered "if the pleadings, deposi-

tions, answers to interrogatories, and admissions on file, together

with the affidavits, if any, show that there is no genuine issue as
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to any material fact and that the moving party is entitled to a
judgment as a matter of law.” In ruling on a motion for summary
judgment the court is required to view the facts in the light most
favorable to the non-moving party and must give that party the
benefit of all reasonable inferences to be drawn from the underliying

facts. Agristor leasing v. Farrow, 82¢ F.2d 732, 734 (8th Cir.

1987} . The moving party bears the burden of showing both the
absence of a genuine issue of material fact and its entitlement to

judgment as a matter of law. Anderson v. Liberty Lobby, Ing., 477

.5, 242 [1986); Matsushita Electric Industrial Co. v. Zenith Radio

Corp., 475 U.S. 574, 586-587 (1986); Fed. R. Civ. P. 56(c). Once
the moving party has met its burden, the non-moving party may not
rest on the allegations of his pleadings but must set forth specific
facts, by affidavit or other evidence, showing that a genuine issue
of material fact exists. Fed. R. Civ. P. 56(e). Rule 56(c)
"mandates the entry of summary judgment, after adeguate time for
discovery and upon motion, against a party who fails to make a
showing sufficient to establish the existence o¢f an element
essential to that party's case, and on which that party will bear

the burden of proof at trial." Celotex Corporation v. Catrett, 477

u.s. 317, 322 (1986).

III. Discussion

The FTA was enacted to promote competition among, and reduce
regulation of, telecommunications providers. 47 U.S8.C. § 253; H.R.
Rep. No. 104-45%8 (1996). Toward that end, the FTA prohibits state

and local governments from creating “barriers to entry,” legal
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requirements that prohibit or have the effect of prohibiting a
company from providing telecommunication service. 47 U.S5.C. § 253.
In relevant part, § 253 provides:
Removal of barriers to entry.

{a} In general
No state or local statute or regulation, or other
State or local legal reguirement, may prohibit or
have the effect of prohibiting the ability of any
entity to provide any interstate or intrastate
telecommunications service.

{b} &tate regulatory authority

Nothing in this section shall affect the ability of
a State to impose, on a competitively neutral basis
and consistent with section 254 of this section,
regulrements necessary to preserve and advance
universal service, protect the public safety and
welfare, ensure the continued quality of
telecommunicaticns services, and safeguard the
rights of consumers.

(c} State and local government authority
Nothing in this section affects the authority of a
State or local government to manage the public
rights-of-way or tc reqguire failr and reascnable
compensation from telecommunications providers, on
a competitively neutral and nondiscriminatory
basis, for wuse of public rights-of-way on a
nondiscriminatory Dbasis, if the compensation
required is publicly disclosed by such government.

While § 253 begins with a brecad prohibition against state and local
regulatiocn, it goes on to enumerate certain narrow excepiions to
the broad prohibition, thus leaving a “safe harbor” for limited
local regulations.

When evaluating an ordinance in the context of § 253, the
first inquiry is whether the challenged ordinance “prohibit{s] or
[has] the effect of prohibiting the ability of any entity to

provide any interstate or intrastate telecommunications service.”
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As the court wrote in Qwest Corperation v. Cityv of Portland, “Even

if local requirements do not expressly prohibit a
telecommunications service, the requirements might be so burdensome
that they effectively achieve the same result. 200 F.Supp.2d 1250,
1255 {(D. Or. 2002).

The Ordinance at issue here requires all telecommunications
companies with facilities in the public rights-of-way to pay an

“annual license fee” esqual to the greater of a “per lineal foot

al@

fee” or 5 cf the gross revenues of a provider ©of
telecommunications services. Sege Ordinance, § 4.7{1), {2). The
Ordinance further requires a provider to pay an undisclosed
application fee and to enter into & license agreement.
Additionally, it authorizes the City to order a provider to remove
its facilities from the right-of-way at the provider’s expense,
and it allows the City to seize, remove, disable, or destroy a
provider’s facilities in the right-of-way 1if the City believes that
there has been a material violation of the Ordinance. Id. §§
4.5(3), 4.2, 1.312(4}(c).

The Ordinance also requires a provider to “register” with and
obtain “authorization” from the City before installing, repairing,
or operating its telecommunications system. The terms “register”
and Mauthorization” are without limitation or qualification. It
further requires a provider to furnish maps of the location of all
its facilities in a format designated by the City Engineer, tec fill
out a detailed license application, and to allow the City to co-

locate its facilities in a provider’s underground conduits. Id. §§

— -



1.6-1.8, 1.10(1), 4.5(6)(a), 4.6(l). Monetary penalties are
authorized for Ordinance viclations, and a provider must indemnify
and defend the City against lawsuits and judgments relating in any
way to communications facilities within the right-of-way. Id. §$
1.12(2y, 1.18{1). 1In light of the foregoing, it is clear that the
Ordinance at issue contains a number of provisions that, in
combination, have the effect of prohibiting a company’s ability to
provide telecommunications services under 47 U.S.C. § 253(a).!}

A. Gross Revenue and Per Lineal Foot Fees

Plaintiffs argue that the Ordinance is invalid because the FTA
restricts a municipality’s ability to impose fees on
telecommunications carriers to the recovery of actual costs
incurred in managing the public rights-of-way. Plaintiffs contend
that the gross revenue and per lineal foot fees included in the

Ordinance are in no way related to the City’s actual costs of

'A number of courts have held that certain reguirements
imposed by local ordinances constitute a prohibition within the
meaning of § 253{(a). For example, an onerous application process
that is subject to local government decision making has been held
to prcohibit the provision of telecommunications services. See
Bell Atlantic-Maryland v. Prince George’s County, 49 F.Supp.2z2d
805, 814 {D. Md. 1999) (*[A]lny process for entry that imposes
burdensome reguirements on telecommunications companies and vests
significant discretion in local governmental decision makers to
grant or deny permission to use public rights-of-way may...have
the effect of prchibiting the provision of telecommunications
services in violation of the ([(FTA}.”);, see also City of Auvburn v.
Owest Corperation, 260 F.3d 1160, 1176 (9th Cir. 2001) (holding,
as part of its finding of prohibition, that reguiring companies
to submit a lengthy and detailed application form along with
maps, corporate policies, etc. effectively acts in combination as
a prohibition); TCG New York, Inc. v. City of White Plains, 125
F.Supp.2d 81 (S.D. N.Y. 2000) (regulations coupled with long
approval process are a prohibition).
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maintaining the rights-of-way and they are, therefore, invalid as
a matter of law.

Under § 253(c), municipalities may ‘“require fair and
reasonable compensation from telecommunications providers . . . for
use of public rights-of-way.” Thus, the question is whether the
gross revenue fee and the per lineal foot fee are failr and
reasonable compensation.

The City argues that the gross revenue fee 1is fair and
reasonable Dbecause it was adopted from the gross revenue fee
authorized by a federal statute for cable companies. However, a
fee under the FTA is not necessarily “fair and reasonable” simply
because it was authorized by a statute unrelated to the FTA.
Defendant also argues that the per lineal foot fee is fair and
reasonable because it was based upon the charges imposed by the
City of St. Louils. Thus, defendant argues that the $51.74 per
lineal foot fee must be valid because it is “nearly identical” to
what plaintiffs currently pay to the City of St. Louis. The flaw
in the defendant’s argument 1is, as plaintiffs aptly point out,
there can be vast differences between municipalities, even those in
the same geographical area, that can impact the costs incurred by
the municipality in managing the telecommunications companies’ use
of rights-of-way. See Deposition of Stephen Rasmussen, former
Assistant City Administrator. The variables that can serve to
impact costs include the age of the right-of-way, the usage by all
utility companies, the access to the right-of-way and the freqguency

of that access by all utility companies, and the guality of

—g-



construction of the right-of-way. Id. Furthermore, the $1.74 per
lineal foot fee represents a 322% increase in the fee ($.54 per
lineal foot) that defendant previously charged. On the basis of
the informatiocn before it the Court cannot conclude that the City's
per lineal foot feet is presumptively fair and reasconable.
Several courts have held that fees charged by a municipality
must be directly related to a company’s use of the local rights-of-
way, otherwise the fees constitute an unlawful economic barrier to

entry under § 253{(a). See AT&T Communicaticons of the Southwest,

Inc. v. City of Dallas, 8 F.Supp.2d 582, 593 (N.D. Tex. 1698}; Bell

Atlantic-Maryland, 49 F.Supp.2d 817, Other courts have held that

revenue-based fees are not “fair and reasonable compensation” under

the FTA. New Jersev Pavphone Association, Inc. v. Town of West New

York, 130 F.Supp.2d 631, 638 {(D. N.J. 2001} (revenue-based fee can
never pe sufficiently connected t¢ compensation for use of the

rights-cf-way); PECQO Energy Co. v. Township of Haverford, No. Civ.

A. 99~4766, 1999 WL 1240941 at *8 (E.D. P.A. Dec. 20, 1999)
{revenue based fees cannot, by definition, be based on pure
compensation for use of the rights-~of-way). Furthermore, the
Federal Communications Commission, the agency charged with
administering the FTA, has also determined that fees that are not
related to the costs incurred by the local government are
prohibited by the FTA. See Memorandum Opinion & Order, In re New

England Public Communications Petition for Preemption, 1996 WL

709132, 11 F.C.C.R. 19,713, 19,721-22 (F.C.C. 1996}. Under Chevron

U.S5.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
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837, 843-44 (1984}, the Court must give deference to the agency’s

opinion. See also, AT&T Corp. v. Iowa Utilities Bd., 525 U.S. 366,

397 (1%97) (deferring to PCC to interpret ambiguities in the FTA).

The Court adopts the reasoning supporting other courts’
decisicons that revenue-based fees are impermissible under the FTA,
Thus, to meet the definition of “fair and reasonable compensation”
a fee charged by a municipality must be directly related to the
actual costs incurred by the municipality when a telecommunications
provider makes use of the rights-of-way. In reaching this
conclusion, the Court 1s persuaded by the legislative history of

the FTA, as outlined in Bell Atlantic-Marvland, 49 F.Supp.2d at 817

n.26, as well as the de-regulation concept in the FTA as a whole,
since plainly a fee that does more than make a municipality whole
is not compensatory in the literal sense, and iInstead risks

becoming an economic barrier to entry. See, e.9., Reno v. ACLU,

117 S.Ct. 2329, 2337-2338 (19297) (stating that the FTA’s primary
purpose was to reduce regulation and encourage the rapid deployment
of new telecommunications technologies).

The legislative history of the FTA reveals that Congress
expressly rejected a parity provision that would have required =z
single fee to be imposed on all carriers in a given area, because

a parity regquirement would ignore the different amcunts of city

rights~cf-way each carrier used to provide its services. Sege Bell

Atlantic-Maryland, 49 F.Supp.2d at 817 n.26. Furthermcre, in the

only Congressional floor argument to address the cost provisions of

the FTA, Senator Diane Feinstein explained that telecommunications
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companies should only be required to pay their share of fees to
enable local governments to recover the increased street repair and

paving costs that result from repeated excavations of the rights-

of~way. See In re Classic Telephone, Inc., 11 F.C.C.R. 13,082
(F.C.C. 1996) citing 141 Cong.Rec. 58172 {(daily ed. June 12, 199%5),

quoted in TCG New York, Inc. v. City of White Plains, 125 F.Supp.2d

8l, 80 (sS.D. N.Y. 2000). Thus, there is support for the holding
that any type of revenue-based fee is invalid under the FTA and any
“fair and reascnable compensation” charged by a municipality must
be directly related to the actual costs incurred by a municipality
when a telecommunications provider makes use of the rights-of-way.?

There 1s evidentiary support for plaintiffs’ assertion that

the fees at issue here have no relation to the City’s costs in

‘Like the Court in Bell Atlantic-Maryiand, this Court
respectfully disagrees with the position taken by the district
court in TCG Detroit v. City of Dearborn, 16 F.Supp.2d 785 (E.D.
Mich. 1998), which upheld a city-imposed telecommunications
franchise fee of 4% of the plaintiff’s gross revenues, in
addition to a cone-time payment of $50,000. Id. at 790-791. The
court in Citv of Dearborn construed section 253(c) of the FTA as
not “limit{ing] municipalities to strictly their costs related to
telecommunications providers{,} use of their rights-of-ways
[sicl.” Id. at 789. The Court alsc disagrees with a similar
position taken by the district court in TCG New York, Inc. v.
City of White Plains, 125 F.Supp.2d 81 (S8.D. N.Y. 2000), which
upheld a city-imposed telecommunications fee based on 5% of a
provider’s gross revenues. In both cases, carriers had begun
negotiations with the cities before the enactment of the FTA and
had been willing to pay a revenue-based fee. The courts looked
t0 the course of dealings based on facts unique to these long
histories of negotiations when they upheld the fee structure.
However, the court in City of Dearborn did not address the
various reasons intrinsic to the FTA, such as the legislative
history noted here, that limit fees to actual costs.
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managing and maintaining its rights-of-way. Deposition testimony’
and City’'s Supplemental Response to SWBT's First Set of
Interrogatories show that the City has never conducted a study to
specifically determine the costs it incurs which relate to
maintaining, inspecting, or managing the public rights-of-way.

Under the FTA, the municipality must show that the fees 1t
seeks are both failr and reasonable. The Court finds that the
defendant in this case has not made such a showing. Further, for
the reascns discussed above, the Court finds that the plaintiffs
have established that the gross revenue and per lineal foot fees
are not related to any cost-study or actual costs of the City of
Maryland Heights in maintaining its rights-of-way. Thus, the
gross revenue and per lineal foot fees are invalid under the FTA.

Plaintiffs next argue that several provisions of the Ordinance
are not legitimately related to the City’s management of its public
rights-of-way and are therefore invalid under the FTA, § 253{(c).
Before the Court addresses the separate provisions of the Ordinance
that plaintiffs argue are invalid, the Court will first address the
phrase “management of rights-cf-way.”

Section 253(¢c) permits local regulations that “manage the
public rights-of-way.” The FTA does not define “management of the
public rights-cf-way,” but as discussed above, a number of federal
courts have relied on the FCC for interpretive assistance. The FCC

has explained that right-of-way management means control over the

*Depositions of Mark Levin, Stephen Rasmussen and Bryan
Pearl.
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right-of-way itself, not control over companies with facilities in
the right-of-way:

[Slection 253{c) preserves the authority of state and
local governments to manage public rights-of-way. Local
governments must be allowed to perform the range of vital
tasks necessary to preserve the physical integrity of the
streets and highways, to control the orderly flow of
vehicles and pedestrians, to manage gas, water, cable,
{both electric and cable television), and telephone
facilities that crisscross the streets and public rights-

of-way . . . [T]lhe types of activities that fall within
the sphere of appropriate rights-of-way
management...include coordination of construction

schedules, determination of insurance, bonding and
indemnity reguirements, establishment and enforcement of
pullding ceodes, and keeping track of the variocus systems
using the rights-cf-way to prevent interference between
them.

In re TCI Capblevision of Cakland County, Inc., 12 F.C.C.R. 21,3%¢

(F.C.C. 1997) quoted in City of Aupurn v. Qwest Corporation, 260

F.3d 1160, 1177 (9th Cir. 2001).

Senator Diane Feinstein, during the floor debate on § 253(c),
offered examples of the tvpes of restrictions that the Congress
intended to permit under § 253(c), including requirements that:

1) regulate the time or location of excavation to preserve
effective traffic flow, prevent hazardous road
conditions, or minimize notice impacts;

2) require a company to place its facilities underground
rather than overhead, consistent with the regquirements
imposed con other utility companies;

3) regquire a company to pay fees to recover an appropriate
share of the increased street repair and paving costs
that result from repeated excavation;

4) enforce local zoning regulations;

5} require a company to indemnify the City against any
claims of injury arising from the company’s excavation.

See In re Classic Telephone, Inc., 11 F.C.C.R. 13,082 (F.C.C. 1996}

citing 141 Cong.Rec. 88172 (daily ed. June 12, 1995), guoted in
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City of Auburn, 260 F.3d at 1177, 1178. The Court will now apply

the aforementioned guidelines to the specific provisions of the
Ordinance at issue.

B. Denial of Access to Right-of-Way

Section 4.5(6)(f) of the Ordinance provides that when
evaluating applications for licenses, the City Administrator must
consider “such other factors as the City administrator may deem
relevant.” Plaintiffs argue that this provision violates the FTA
because it gives the City virtually unfettered discretion to deny
them access to the rights-of-way for their telecommunications
facilities.

An onercus application process that 1s subject to local
government decision making has been held to prohibit the provision

of telecommunications services. Bell Atlantic-Marvland, 49

F.Supp.2d at 814 (“[Alny process for entry that imposes burdensome
requirements con telecommunications companies and vests significant
discretion in local governmental decision makers to grant or deny
permission to use public rights-of-way may . . . have the effect of
prohibiting the provision of telecommunications services in
viclation of the [FTA].”) Furthermore, the Court believes that the
terms cof an application process must be limited to the types of

activities described by the FCC in TCI Cablevision and Classic

Telepheone, and there appears to be no justification for giving
discretion to local decisiconmakers to grant or deny an application
for a license unless that discretion falls within the confines of

the types of allowable restrictions enumerated by Senator Feinstein
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and the FCC. Thus, a local government’s decision to grant or deny
an application for a license to provide telecommunications services
within that area should not be left to the ultimate discretion of
a local ecfficial, such as a city administrator. Rather, 1t may be
conditioned only upon a telecommunicaticons company’s agreement to
comply with the local government’s reasonable regulations for
managing the use of its rights-of-way. See BellSouth

Telecommunications, Inc. v. City of Coral Springs, 42 F.Supp.2d

1304, 1306 (S.D. Fla. 1999); City of Dallas, 8 F.Supp.2d at 592~

593; Bell Atlantic-Maryland, 49 F.Supp.2d at 816. Thus, §

4,5{(6)(f) is invalid under the FTA.

Plaintiffs also challenge § 4.5(6) {a) which permits the City
to deny a provider’s application for a license based in part on an
inquiry dintc the provider’s “technical, financial, and legal
gualificaticons to construct and operate a telecommunications
system.” Courts have routinely rejected provisions like this, and
have held that a c¢ity may not use its right-of-way authority to
seize general regulatory control over providers., See, e.g., City
of Auburn, 260 F.3d at 1178 {A “carrier’s financial, technical and
legal gqualificaticns to provide service are not relevant to a

city’s management cof its public rights-of-way.”); City of Dalias,

8 F.Supp.2d at 1355 (“pallas also does not have the power to
regquire a comprehensive application and consider such factors as
the company’s technical and organizational qualifications to offer
telecommunications services.’). Thus, this provision of the

Ordinance is also invalid under the FTA.
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C. Detailed Written Reports

Plaintiffs next argue that the written reports provisions of
the Ordinance must alsc be declared invalid because they, too, are
prohibited by the FTA.

Section 1.10 of the Ordinance requires a telecommunications
company to provide “copies of any records of [the company] upon
City’'s request,” %“so long as sald informaticn is directly or
indirectly related to the scope of City’s rights under this
Ordinance, the License or City’s regulatory functions.” Under this
section of the COrdinance, a telecommunications company must retain
all records for five years in order toc allow the City to inspect
the records at any time. The Ordinance also requires a company to
maintain separate financial records pertaining to its operations in
Maryland Heights. It further prohibits the companies from refusing
to release the records, even though the City itself may be reguired
to release them to the public under the Missouri Open Records Law.
See R.S.MO. & 610.010, et seg. There 1is nc apparent link between
the records requirements of the Ordinance and the City’s management
of its rights-cof-way. Therefore, because these provisions do not
correspond with the types of allowable restrictions enumerated in
the legilslative history of the FTA and by the FCC, the Court finds
that the records provisions found in & 1.10 of the Ordinance are
invalid under the FTA.

D. Penalty Provisions of the Ordinance
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Plaintiffs next argue that the penalty provisions of the
Ordinance are prohibited by the FTA. Section 1.12(4) {c) permits
removal of all o¢f a provider’s facilities for any “material
viclation” of the OCrdinance, but it fails to¢ define or limit
“material vicolation” beyond saying that it “includ[es] but is not
limited to default as to timely payment of annual fees.” Again,
there 1is no question that such a penalty provision effectively
prohibits the provision of telecommunications services. See City
of Auburn, 260 F.3d at 117¢ {ability to revoke franchise and/or
remove facilities upon breach constitute fthe “ultimate cudgel”
against carriers and viclates the FTA). The Court also finds that
such an overbroad and unfettered penalty is not reasonably related
to the City’s management of its rights-of-way, especially when
there is no guidance as to what “material violation” could result
in removal of a provider's facilities. Referring again to the
examples of types of restrictions enumerated by Senator Feinstein,
such a penalty might be valid if a material wviclation was such that
the facilities <c¢reated hazardous road conditions, created
ineffective traffic flow, etc. Because the Ordinance deoes not
limit material wviolations to those enumerated above, the Court
finds that § 1.12(4) {(c) 1s invalid under the FTA,.

E. Severability of the Invalid Provisions

Plaintiffs argue that “the few non-challenged provisions of
the Maryland Heights Ordinance are so interconnected with the

challenged provisions that they cannot be severed from the
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challenged provisions.” Thus, plaintiffs argue that the Court
should invalidate the Ordinance in its entirety.

Severability is a matter of state law. Leavitt v. Jane L.,

518 U.S. 137, 139 (19%6). Missouri courts have traditicnally used
section 1.140 R.S.MO. as the test for severability of an

unconstitutional county ordinance provision. See Avanti Petroleum,

Inc, v, 3t. Louis County, 974 $.W.2d 206, 512 (Mo. Ct. App. 1898;.

Although no case applying this statute to a municipal ordinance has
been found, the Court will do so here for lack o©f a better
guideline.

The test, as set forth in Avantil Petroleum, is:

The ordinance is valid, regardless of invalid provisions,
uniess the Court finds the valid provisions of the
[ordinance] are sc¢ essentially and inseparably connected
with, and so dependent upon, the vold provision that it
cannot be presumed ([the City] would have enacted the
valid provisions without the void cne; or unless the

Court finds that the valid provisions, standing alone,

are incomplete and are incapable of being executed in

accordance with the legislative intent. Id.

The Court found above that several provisions of the City’'s
Ordinance are invalid, notably: {1} §§ 4.7(1) and (2}, the sections
dealing with the gross revenue and the per lineal foot fees; (2} §§
4.5(¢) {a) and (£} dealing with application procedures for licenses;
(3) the records provisions found in § 1.10; and (4) the penalty
provisions found in § 1.12(4){c). The Crdinance is forty-seven
pages long, and Title IV is the only section that 1s entitled
“"Telecommunications Services.” However, the title of that section

is somewhat misleading, as there is no doubt that the entire

Ordinance applies to the plaintiffs, as shown above by the Court’s
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invalidation of several provisions that lie outside Title 1IV.
Further, it appears that the legislative intent of the Ordinance
was to provide the City with “fair and reasoconable compensaticon” for
others’ use of the City’s rights-of-way. This language practically
mirrors the language of the FTA; thusg, it is reasonable to surmise
that the entire Ordinance applies to plaintiffs.

The Court notes that the Ordinance has a severability clause
within & 1.21 which states that if any section of the Ordinance is
found to be unconstitutional or unlawful, then the remainder of the
Ordinance sheould be construed in a way that will effect the City's
purpose. As discussed above, the intent of the Ordinance was to
allow the City to recoup “fair and reascnable compensation” for
others’ use of the rights-of-way. This intent cannot be realized
in light of the Court’s determination that the compensation
provisions within the Ordinance are not fair and reasonable.
Furthermore, because the invalidated sections contain a mix of
application procedures, approval requirements, financial and
operaticns disclosures, and discretionary clauses and penalty
provisions, the Court finds that the remaining, unchallenged
provisions ©of the Ordinance, standing alone, are inccmplete and
incapable of being executed against telecommunications providers in
accordance with the legislative intent. As such, the Court will
invalidate the Ordinance in its entirety.

Accordingly,
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IT IS HEREBY ORDERED that the motion of plaintiff Southwestern
Bell Telephone Company for summary judgment on Count II of its
complaint [#133] is granted.

IT IS FURTHER ORDERED that the motion of plaintiff X0 Missouri
Inc. for summary judgment on Count I of its complaint [#132-1] is

granted.

DISTRICT JUDGE

Dated this 5™ day of February, 2003.
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