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SUMMARY

As demonstrated herein, Western Wireless Corp.’s accusations of “scurrilous” and

“downright defamatory and malicious” conduct by South Dakota Telecommunications

Association (SDTA) and its counsel are without merit and inappropriate.  Its accusations are

based on (1) an admitted false claim that SDTA and its counsel were served with the January 3

Western Wireless letter to USAC; (2) the submission of an affidavit in a South Dakota

proceeding, which did not adequately address the issues raised by SDTA; (3) a false suggestion

that counsel for SDTA in this proceeding was served with this affidavit; (4) a false Western

Wireless claim that neither it nor its customers had any incentive to inaccurately report billing

addresses; (5) an erroneous claim that SDTA violated Section 1.17, when this rule section does

not apply; and (6) an erroneous claim that the recital of clearly identified rumors constitutes a

misrepresentation of facts.  This unfortunate tactic by Western Wireless should not be allowed to

obscure the fact that the current system of allowing wireless ETCs to receive portable high-cost

support on the basis of claimed "billing addresses" is subject to possible gaming and abuse.  That

SDTA and other rural telephone representatives have pointed this out is not anti-competitive

behavior, but rather an attempt to preserve a scarce resource (the Universal Service Fund) that

has enabled millions of rural residents to receive affordable and quality telecommunications

service.
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)

          WT Docket No. 02-381

TO: The Commission

EX PARTE RESPONSE OF
THE SOUTH DAKOTA TELECOMMUNICATIONS ASSOCIATION

The South Dakota Telecommunications Association ("SDTA"), by its attorneys, hereby

submits this ex parte response to the false and inappropriate accusations against SDTA and its

attorneys contained in the February 19, 2003 reply comments of Western Wireless Corporation

("Western Wireless") and its related March 25, 2003 ex parte letter.  Specifically, SDTA denies

that it or its attorneys disregarded Western Wireless documents allegedly "served" upon them,

and denies that it or its attorneys made "downright defamatory and malicious statements" and

“misrepresentations” concerning the reporting of Western Wireless’ South Dakota customers for

portable Universal Service support purposes.  The erroneous accusations of Western Wireless

appear designed to distract attention from the valid concerns raised by SDTA that the liberal

granting of “eligible telecommunications carrier” (“ETC”) status to wireless carriers and the use

of easily manipulated "billing addresses" to set the amount of portable Universal Service support

available for "rural" wireless customers threatens the viability of the Universal Service Fund

("USF").
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Western Wireless Never Served SDTA and its Counsel
With the January 3, 2003 Letter That Was the Basis for Its False Accusations

In its February 3, 2003 Comments herein, SDTA stated that the Commission and the

Universal Service Administrative Corporation ("USAC") should “investigate situations where it

appears that wireless [competitive ETCs] and/or their customers may be ‘gaming’ the system by

obtaining ‘billing addresses’ in rural telephone company service areas (where portable USF

support is available) for customers who use the affected wireless phones predominately in other

areas.” SDTA Comments at pp. 20-21. SDTA informed the Commission that it had asked USAC

in December 2002 to “investigate entries in its Federal Universal Service Support Mechanisms

Fund Size Projection for the First Quarter 2003, dated November 1, 2002, indicating that

Western Wireless had sought portable USF support for 30,108 ‘working loops’ in South Dakota

for the First Quarter of 2003 . . .”1  SDTA stated that the Western Wireless request for support

for 30,108 South Dakota loops appeared to be excessive, in light of the fact that the 2000

population of the Pine Ridge Reservation (the only portion of South Dakota for which Western

Wireless might have been entitled to receive high-cost support for the First Quarter 2003) was

only 14,068, according to the 2000 U.S. Census (SDTA Comments at p. 21).

In its February 19, 2003 Reply Comments, Western Wireless mischaracterized the issue

as involving only the accuracy of its request for portable high-cost support on the Pine Ridge

Reservation rather than for the State of South Dakota as a whole.  It blamed an "insignificant

administrative error on USAC's part" for causing confusion regarding the number of "working

loops" that it was claiming on the Reservation.

                                                
1 SDTA Comments at p. 21. According to the USAC projections, these 30,108 South Dakota loops would
have received $227,197 in portable High Cost Loop Monthly Support during the First Quarter of 2003, or an
annualized amount of $2,726,364.
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Western Wireless then made the following attack upon SDTA and its attorneys at pp. 5-6

of its Reply Comments:

… Western Wireless explained this situation in a letter responding to an accusatory letter
submitted by SDTA [footnote citing January 3, 2003 letter from Gene DeJordy, Western
Wireless, to Cheryl L. Parrino and Irene Flannery, USAC, omitted]. SDTA's attorneys
were served a copy of this letter.  One would expect that SDTA would have been
particularly careful to have its facts straight prior to making such inflammatory charges.

SDTA and its attorneys knew that Western Wireless correctly reported its lines to
USAC, and that the anomalous attribution of too many Western Wireless lines on the
Pine Ridge Reservation was due to USAC's minor administrative error rather than
Western Wireless' malfeasance.  Nonetheless, SDTA makes the same unfounded
accusation again, now in this public forum.

In fact, SDTA and its attorneys had never received or read the January 3, 2003 Western

Wireless letter, and were wholly unaware of its existence until they read about it in the Western

Wireless Reply Comments in March 2003.  On or about March 10, 2003, SDTA attorney

Benjamin Dickens telephoned Gene DeJordy of Western Wireless, and asked for a copy of the

January 3, 2003 Western Wireless letter.  On March 13, 2003, SDTA attorney John Prendergast

telephoned counsel for Western Wireless, to advise that neither he nor his law firm had received

a copy of the January 3, 2003 Western Wireless letter, and to ask for a copy.  Mr. DeJordy of

Western Wireless subsequently responded to the SDTA requests by faxing an affidavit of

Western Wireless employee Suzie Rao, dated December 27, 2003, with the notation that it had

been "filed with the South Dakota Public Utilities Commission in a proceeding that your client

was a party".  See Exhibit 1.  However, the January 3 DeJordy letter was not furnished.  On

March 19, 2003, Mr. Prendergast telephoned Mr. DeJordy of Western Wireless, and again asked

for a copy of the January 3, 2003 Western Wireless letter that had served as the explicit basis for

the foregoing accusations against SDTA and its attorneys.  Western Wireless finally faxed SDTA

a copy of the January 3, 2003 letter on March 19, 2003 (attached as Exhibit 2).
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Western Wireless’ reluctance to furnish the January 3, 2003 letter to SDTA appears to be

due to the fact that the January 3, 2003 letter was never served upon SDTA or its attorneys,

contrary to the harsh accusations in its Reply Comments.  Rather, although the letter contains a

lengthy list of persons upon whom it was served (including all FCC Commissioners, all South

Dakota Public Utilities Commission ("SDPUC") Commissioners, and the state representatives on

the Federal-State Joint Board for Universal Service), it contains no indication that a copy was

served by Western Wireless upon SDTA or its attorneys.  As indicated above, neither SDTA nor

its attorneys received the January 3, 2003 letter at the time it was sent to USAC and the federal

and state officials, and were not aware of its existence at the time they prepared and filed SDTA's

comments herein.  Hence, assuming arguendo that the January 3, 2003 Western Wireless letter

actually answered the questions raised by SDTA (which it did not), SDTA and its counsel did

not disregard the letter in order to make "inflammatory charges" or "unfounded accusations"

against Western Wireless.2

 Realizing that SDTA would bring to the Commission’s attention the fact that Western

Wireless had falsely accused SDTA and its counsel of having received and disregarded the

January 3, 2003 letter that it had never served upon them, Western Wireless sought to make a

preemptive filing by ex parte letter dated March 25, 2003.  However, rather than admitting the

                                                
2 Western Wireless also seeks to cast blame on counsel for SDTA for not being aware of the revision of
South Dakota customer data reported for Western Wireless, by arguing that USAC “corrected the error in its
February 2003 report for the second quarter of 2003 (issued several days prior to the date SDTA filed its
comments)." Western Wireless Reply Comments at p. 5 (emphasis added).  This claim is specious.  USAC has
advised counsel for SDTA that the February 2003 report was posted to USAC’s website on Saturday, February 1,
2003 (as acknowledged by Western Wireless’ Reply Comments at p.3, n.4).  Thus, the first business day that this
change could have been noticed was Monday, February 3, 2003, the very day that comments in this proceeding were
due.  In fact, counsel for SDTA had to complete drafting of SDTA’s comments on the morning of January 31, 2003,
and was travelling to/attending the National Telecommunications Cooperative Association Meeting in Phoenix the
first three days of February.  SDTA’s comments were filed electronically on February 3 by an employee of the law
firm.  In any event, SDTA and its counsel had filed with USAC a written request for investigation of the Western
Wireless data; had received a written acknowledgement of this request from USAC; and could reasonably expect
that it would be notified by USAC once the investigation had been completed.
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inaccuracy of its previous accusations and using the opportunity to tone down its rhetoric,

Western Wireless instead repeated its accusation that SDTA had made false statements, and

added the slur that SDTA had engaged in “scurrilous” behavior.  March 25, 2003 Western

Wireless Ex Parte Letter at p. 1.  Western Wireless then tried to bury in a footnote the following

critical admission:

In one respect, Western Wireless’ Reply Comments contain a minor
error that does not substantively affect the merits of its position.  Contrary to
the statement on page 4 of Western Wireless’ Reply Comments, SDTA and its
attorneys were not served with a copy of Western Wireless’ Jan. 3, 2003
letter to USAC .

Western Wireless Ex Parte at p.2, n. 1(emphasis added).

At best, the Western Wireless “disclaimer” is disingenuous.  Far from being a

“minor error that does not substantively affect the merits,” the non-service of the January

3, 2003 letter was very significant, because Western Wireless had emphasized its alleged

service of the January 3, 2003 letter as the basis for its serious and false accusations

against SDTA and its counsel. Indeed,  immediately following the accusation that SDTA

and counsel had been served with the letter, Western Wireless touted the importance of

this claim, when it chided that “[o]ne would expect that SDTA would have been

particularly careful to have its facts straight prior to making such inflammatory charges.”

Western Wireless Reply Comments at p. 5.  Ironically, it seems that counsel for Western

Wireless had not checked to see if the letter had in fact been served on SDTA and its

counsel before accusing them.  The author of the January 3, 2003 letter, Gene DeJordy of

Western Wireless (who appears on the signature page of the Western Wireless Reply

Comments) should have known that he had not served it upon SDTA or its counsel.
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Moreover, in the very document in which Western Wireless is forced to admit that

it had not actually served SDTA or its counsel with the letter that it had  accused them of

disregarding, Western Wireless again makes a false slur against counsel for SDTA.

Specifically, Western Wireless proffers the Rao affidavit filed in a South Dakota

proceeding as a “substitute” for the non-served January 3, 2003 letter.  It then concludes

that “[a]lthough they knew this information, SDTA and its attorneys nevertheless made

false statements on the record in comments in the instant proceeding before the FCC.”

Western Wireless Ex Parte Letter at p. 2 (emphasis added).

In fact, counsel for SDTA in this proceeding did not represent SDTA in the South

Dakota proceeding; and Western Wireless knows that it did not serve the undersigned

counsel for SDTA with the Rao affidavit, as evidenced by the certificate of service

attached to this document.  Western Wireless’ repeated reckless and unfounded

accusations against opposing counsel are inexplicable, in a proceeding in which Western

Wireless has invoked “the standards that govern the conduct of attorneys and advocates

before the Commission” (Western Wireless Reply Comments at p. 7, citing 47 C.F.R. §§

1.24(a) and 1.52 at n. 12).

Neither the January 3, 2003 Letter Nor the “Substitute” Rao Affidavit
Answer SDTA’s Questions Regarding

The Reporting of the South Dakota Customers of Western Wireless

Both in this proceeding and in its request to USAC for an investigation, SDTA has

questioned whether the Western Wireless request for “portable USF support for 30,108 ‘working

loops’ in South Dakota during the First Quarter of 2003” (SDTA Comments at p. 21; emphasis

added) was accurate and proper.  Put simply, SDTA asked whether Western Wireless was
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requesting high-cost support for more "working loops" in the State of South Dakota as a whole

than it was entitled to receive such support during the First Quarter of 2003.  SDTA made

reference to the Pine Ridge Reservation because the Reservation was the only portion of South

Dakota within which Western Wireless arguably might have received the Section 54.314

certification necessary to receive high-cost support during the First Quarter of 2003.

Neither Western Wireless' January 3, 2003 letter nor its "substitute" Rao amendment

address the SDTA questions.  Rather, they obfuscate the issue by claiming that Western Wireless

had accurately reported the numbers of its "working loops" to USAC by study area, without

properly addressing the fact that Western Wireless did not have the requisite Section 54.314

certification to receive portable high-cost support in the non-Pine Ridge Reservation portions of

South Dakota during the First Quarter of 2003  (nor during the Second Quarter of 2003).  In fact,

Western Wireless, on page 3 of the January 3, 2003 letter, erroneously represents to USAC: (1)

that the SDPUC had required "information that is only available to incumbent local exchange

carriers"; and (2) that the carrier self-certification process established in Section 54.314(b) was

appropriate in its situation (even though this Commission had ruled expressly to the contrary that

Section 54.314(b) self-certification was inappropriate for service areas where a state commission

had designated the carrier as an ETC).3

First, as detailed in the next paragraph, Western Wireless did not receive the FCC Rule

Section 54.314 certification required from the  SDPUC to receive federal high-cost support in the

First and Second Quarters of 2003 for the areas of South Dakota outside the Pine Ridge

Reservation.  Second, contrary to its representations in the January 3, 2003 letter (page 2) and its

Reply Comments herein (note 3), Western Wireless has not been designated by the SDPUC as an

                                                
3 Order On Reconsideration (Federal-State Joint Board on Universal Service), CC Docket No. 96-45, FCC
02-171, released June 13, 2002, at para. 16.
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Eligible Telecommunications Carrier ("ETC") throughout rural South Dakota.  Rather, the

January 6, 2003 SDPUC order designating Western Wireless as an ETC was expressly limited to

the study areas of twenty-six (26) rural telephone companies.4  See Order Designating Western

Wireless as an ETC for Areas Served by Certain Rural Telephone Companies (In the Matter of

the Filing by GCC License Corporation for Designation as an Eligible Telecommunications

Carrier), TC98-146, dated January 6, 2003 (attached as Exhibit 3).

By Order Denying Certification (In the Matter of the Request of WWC License LLC for

Certification Regarding its Use of Federal Universal Service Support), TC02-156, dated

September 27, 2002 (attached as Exhibit 4), the SDPUC denied Western Wireless the

certification required by Section 54.314 of the Rules that its federal high-cost support would be

used only for the intended purposes.  The SDPUC found that Western Wireless had failed to

furnish the information required by the SDPUC from all carriers seeking Section 54.314

certification -- namely, estimates of the Federal high-cost support to be received during the

upcoming year (i.e., 2003) and estimates of the expenditures for the intended facilities and

services during the upcoming year (again, 2003).  Rather, the SDPUC noted that Western

Wireless had submitted only an irrelevant 2001 press release concerning its investment during

2001.

Contrary to the representations on page 3 of its January 3, 2003 letter (Exhibit 2),

Western Wireless was not required by the SDPUC "to provide information that is only available

to incumbent local exchange carriers."  Rather, it was denied Section 54.314 certification

because it refused to furnish estimates of support and expenditures that should be available to

any and all entities requesting high-cost support, and instead submitted irrelevant two-year-old

                                                
4 The SDPUC order did not grant Western Wireless ETC status in the study areas of at least nine rural
telephone companies.
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data .  When Western Wireless finally submitted the relevant 2003 estimates on January 31, 2003

(thereby refuting its own "representations" that the data was available only to incumbent local

exchange carriers), it was granted Section 54.314 certification by the SDPUC within a

reasonable time thereafter.  Order Granting Certification (In the Matter of the Request of WWC

License LLC for Certification Regarding its Use of Federal Universal Service Support), TC03-

045, dated March 7, 2003 (attached as Exhibit 5).

Pursuant to Section 54.314(d)(3) of the Commission’s Rules, Western Wireless may

receive portable high-cost support for certain portions of South Dakota in the Third and Fourth

Quarters of 2003.  However, because of its failure to provide timely and appropriate information

to the SDPUC, Western Wireless did not receive Section 54.314 certification in time to receive

support in the First and Second Quarters of 2003.  Western Wireless is well aware of this

regulation, and has filed a petition with the Commission for waiver of Section 54.314(d) of the

Rules to enable it to receive high-cost support "beginning in the first quarter of 2003 for portions

of South Dakota outside the Pine Ridge Reservation."  See Public Notice (Wireline Competition

Bureau Seeks Comment On Western Wireless Corporation's Petition For waiver Of Section

54.314(D) of the Commission's Rules), DA 03-1064, released April 2, 2003.  Thus, SDTA’s

questions about the accuracy of information relating to Western Wireless’ line count remain

unanswered.

Assuming, arguendo, that Western Wireless was in fact "encouraged" by USAC to

submit line counts for lines and service areas for which it had sought but not yet received ETC

designation, it knew on September 27, 2002 (see Exhibit 4) that it would not receive Section

54.314 certification from the SDPUC in time to receive portable high-cost support for any of its

non-Pine Ridge Reservation lines during the First Quarter of 2003, and knew before January 1,

2003 that it would not receive such certification in time to receive portable high-cost support for
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its non-Reservation lines during the Second Quarter of 2003.  The submission of line counts

before a carrier has received the requisite ETC designation and/or Section 54.314 certification is

not only inaccurate and confusing, but also may lead to a carrier erroneously receiving portable

high-cost support to which it is not entitled.  Rural incumbent local exchange carriers do not

receive high-cost support until two years after they incur the costs upon which such support is

based.  If USAC is in fact encouraging wireless ETCs like Western Wireless to file line counts in

advance of qualifying for high-cost support, the practice should be terminated. Moreover,

nothing in the Rao affidavit indicates that USAC instructed Western Wireless to report lines in

study areas for which Western Wireless knew that it had in fact been denied certification under

Rule Section 54.314.  Moreover, SDTA has yet to see Western Wireless’ report to USAC, and

therefore has not been able to determine whether lines were reported for study areas in which

Western Wireless does not have ETC status, or for which USF is not available.   The mere

submission of the Rao affidavit does not mean that SDTA must assume that everything in the

affidavit is in fact true, or that it has been approved by the Commission.

Western Wireless Based Misrepresentation Claims Upon
A Misreading of SDTA’s Comments and Western Wireless’ Own Inaccurate Claims

In its initial Comments herein, SDTA noted that there have been persistent rumors in

South Dakota that persons (both tribal members and non-members) residing in Rapid City and

other areas outside the Pine Ridge Reservation had been encouraged to report "billing addresses"

on the Reservation in order to obtain wireless service subsidized by the portable high-cost

support available on the Reservation.  SDTA clearly identified these matters as "rumors," and

made no reference to Western Wireless, tribal authorities, individual customers or any other

entity or factor as the source of such encouragement.  SDTA's point was that there are serious

concerns that “wireless ETCs and/or their customers may be ‘gaming’ the system by obtaining
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‘billing addresses’ in rural telephone company service areas (where portable USF support is

available) for customers who use their wireless phones predominately in other areas.”  SDTA

Comments at pp. 20-21 (emphasis added).

Western Wireless elected to interpret SDTA's reference to the "rumors" as an accusation

that Western Wireless itself was encouraging its customers to report "billing addresses" on the

Reservation in order to obtain wireless service subsidized by the portable support available on

the Reservation.  It characterized the "rumors" as "downright defamatory and malicious" and as

an "outrageous false insinuation" (Reply Comments, p. 6).  It then claimed that the proffering of

these rumors constituted a “misrepresentation”, and claimed that SDTA violated Section 1.17 of

the Commission's Rules.  Id.

The premise underlying the Western Wireless tirade is its claim that:

…SDTA and its counsel have good reason to know this statement [regarding the rumors]
is untrue. Western Wireless would have no reason to encourage its South Dakota
subscribers to report fraudulent addresses since it has received ETC designation both on
and off the Pine Ridge Reservation in South Dakota and is eligible to receive support
based on its subscribers' correct addresses outside the reservation

Western Wireless Reply Comments at p. 6, n. 10.

SDTA reiterates that it has not accused Western Wireless of encouraging its customers to

falsely report "billing addresses" on the Reservation.   SDTA merely indicated its concern that

the line count reported for Western Wireless appeared high, and that SDTA had requested an

investigation.5 However, SDTA cannot help but point out that the Western Wireless "premise" is

false and misleading.  First, as indicated in Appendix A of the SDPUC's January 6, 2003 ETC

                                                
5 With regard to SDTA’s general expression of concern about possible “gaming” of billing addresses, SDTA
never named Western Wireless.  And as shown above, SDTA indicated that such gaming could result from actions
of “wireless ETCs and/or their customers”.  Therefore, Western Wireless cannot claim that SDTA inferred that
Western Wireless had engaged in wrongful actions.  If an investigation were to reveal that incorrect billing
addresses are being furnished for South Dakota, it could very well be due to the actions of Western Wireless
customers anxious to receive subsidized wireless service.  Any gaming by whatever source hurts the future viability
of USF.
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Designation Order (attached as Exhibit 3), the SDPUC has not designated Western Wireless as

an ETC in several rural telephone company service areas, including the Golden West

Telecommunications Cooperative, Inc. ("Golden West") service area that borders much of the

Pine Ridge Reservation.  Second, whereas Western Wireless has been designated by the SDPUC

as an ETC in Rapid City and other portions of Qwest Corporation's ("Qwest's) South Dakota

study area, Qwest receives no high-cost support for its South Dakota exchanges.  Hence,

Western Wireless receives portable high-cost support for service it provides to customers with

"billing addresses" on the Reservation, but is entitled to no portable high-cost support for

customers with "billing addresses" off the Reservation in the nearby service areas of Golden

West and Qwest.  In fact, because it did not receive timely Section 54.314 certification, Western

Wireless is not entitled to portable high-cost support during the First and Second Quarters of

2003 in any portion of South Dakota outside the Pine Ridge Reservation. Therefore, whether or

not Western Wireless has encouraged customers to report "billing addresses" on the Reservation,

there has certainly been a significant incentive for Western Wireless or its customers to do so.

Western Wireless’ claim that SDTA and its counsel “have good reason to know” otherwise is

false.

Whatever weight or credence the Commission gives them, there have been "rumors" that

customers residing outside the Pine Ridge Reservation have been receiving and using subsidized

wireless phones and services with "billing addresses" on the Reservation. Evidence of this is

provided by the attached declaration under penalty of perjury of Dwight Flatt, Member Services

Manager of Golden West Telecommunications Cooperative, Inc. (Exhibit 6 hereto).  As

indicated therein, there have been "rumors" that children and other relatives of Reservation

residents have been using subsidized wireless phones with "billing addresses" on the Reservation
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while residing in Rapid City and other non-Reservation areas.  Likewise, Western Wireless "box

phones" have been spotted in communities off the Reservation, for which Western Wireless does

not hold ETC status, and there is suspicion that they have "billing addresses" on the Reservation.

Id.  This suspicion is supported by Western Wireless’ apparent belief that any South Dakota

billing address given by one of its customers qualifies for high-cost support.  Western Wireless

Reply Comments at p. 6, n. 10.  SDTA is willing to investigate these rumors further, but has no

access to Western Wireless billing records, and no legal power to compel individuals to give

sworn testimony or sign affidavits.  It is appropriate to report these "rumors" to the Commission

as clearly-labeled rumors, and to allow the Commission and/or the SDPUC to use their powers to

conduct any investigations they deem to be necessary.

Indeed, whereas SDTA has been concerned primarily with the accuracy of the number of

"working loops" reported by Western Wireless in the State of South Dakota as a whole, it notes

that the alleged "corrected" numbers of "working loops" reported by Western Wireless on the

Pine Ridge Reservation also appear to be high, and hence raise questions consistent with the

rumors.  Specifically, the allegedly "corrected" numbers in USAC's Federal Universal Service

Support Mechanisms Fund Size Projection for the Second Quarter 2003, dated January 31, 2003,

indicate that Western Wireless requested portable high-cost support for 4,626 "working loops"

on the Pine Ridge Reservation for the First and Second Quarters of 2003.  The latest U.S. Census

figures indicate that there were 3,572 housing units on the Pine Ridge Reservation at the time of

the 2000 U.S. Census.  U.S. Census Bureau, Census 2000 Summary File 1, Table GCT-PH1

(Population, Housing Units, Area, and Density: 2000).  In other words, Western Wireless is

requesting portable high-cost support on the Pine Ridge Reservation for approximately 1.180

"working loops" per housing unit.  Nationwide, the average number of mobile units per housing
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unit is approximately 0.873.6  Hence, Western Wireless is reporting wireless "working loops" on

the Pine Ridge Reservation in an amount equal to 135 percent of the national average of wireless

units per housing unit.7  In order to avoid another Western Wireless attack upon its integrity,

SDTA emphasizes that it is not here accusing Western Wireless or anyone else of wrongdoing.

It is merely stating that the "corrected" number of "working loops" that Western Wireless claims

to be serving on the Reservation constitutes a penetration rate much higher than the national

average, and is consequently consistent with the "rumors" and "suspicions" that wireless phones

with "billing addresses" on the Reservation are being used primarily or predominately off the

Reservation.

In any event, SDTA did not violate Rule Section 1.17 by citing to the existence of rumors

concerning the use of Reservation billing addresses.  The version of Rule Section 1.17 in effect

on February 3, 2003 concerned “written statements of fact” that the Commission periodically

requests of an “applicant, permittee or licensee”.   SDTA is none of these; and SDTA did not

proffer its recital of the South Dakota rumors as a “statement of fact”.  Instead, it clearly labeled

the sentence as a reporting of “rumors”.  The term “rumor” is defined as “a story or statement in

general circulation without confirmation or certainty as to facts.”  Random House Unabridged

Dictionary, 2nd Edition, p. 1681 (1993).  Therefore, Rule Section 1.17 is not applicable to this

situation.

                                                
6 Table 2 of the Commission's Sixth Report (Implementation of Section 6002(b) of the Omnibus Budget
Reconciliation Act of 1993), FCC 01-192, released July 17, 2001, indicated 101,212,054 wireless subscribers as of
December 2002. .  U.S. Census Bureau, Census 2000 Summary File 1, Table GCT-PH1-R (Population, Housing
Units, Area, and Density: 2000) indicated 115,904,631 total U.S. housing units.
7 It is noteworthy that the Commission's Universal Service rules have used a loop cost figure equal to 135
percent of the national average loop cost as the boundary for determining which carriers have loop costs that are
sufficiently high to warrant provision of high-cost support.
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Indeed, Section 1.17 has not traditionally been applied to statements made in rulemaking

proceedings; and the Commission recently amended Section 1.17 to make this explicit.  See

Report and Order, GC Docket No. 02-37, released March 10, 2003.   While this amendment

became effective after the filing of SDTA’s Comments, the Commission’s discussion of why

Rule Section 1.17 should not be applied to rulemaking proceedings is instructive:

We do not see rulemakings of general applicability . . . as raising
enforcement issues of the same urgency [as adjudicatory and investigatory
proceedings].  Additionally, while we expect parties to be truthful in rulemakings
and declaratory ruling proceedings, we are mindful that such proceedings
typically involve wide-ranging discussions of general policy rather than specific
facts to be weighed in an adjudicatory manner.  We do not wish to hinder full and
robust public participation in such policymaking proceedings by encouraging
collateral wrangling over the truthfulness of the parties’ statements.

Id., at para. 13(emphasis added).  Unfortunately, by claiming that a rumor clearly labeled

as such is a “misrepresentation”, Western Wireless is engaging in the very collateral wrangling

that the Commission is trying to prevent.

Moreover, the reporting of suspicions and rumors has long been permitted by the

Commission.  Sometimes the Commission has even relied on rumors or suspicions to support its

decisions. For example, in its Numbering Order, the Commission did not defer the decision to

centralize Central Office (CO) code administration because of its suspicion of anti-competitive

and discriminatory treatment by LECs.  Administration of the North American Numbering Plan,

CC Docket No. 92-237, Report and Order, 11 FCC Rcd 2588 at para. 79 (1995) (Numbering

Order). See also Auction of Interactive Video and Data Services (IVDS) 11 FCC Rcd 20950

Public Notice (DA 96-1958) stating “[w]e are quite concerned by rumors….”;  Service Rules for

the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the Commission's Rules, WT

Docket No. 99-168, Second Report and Order, 15 FCC Rcd 5299, (2000)(Fmr. Commissioner
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Harold Furchtgott-Roth, approving in part, dissenting in part stating that the FCC’s suspicion led

the majority to adopt rules to mandate spectrum efficiency).  And the Commission is free to

evaluate suspicions raised by carriers.  See, e.g., Joint Application of BellSouth Corp. et al. for

Provision of In-Region, InterLATA Services In Georgia and Louisiana, CC docket No. 02-35,

Memorandum Opinion and Order, 17 FCC Rcd 9018 para.111 (2002).

Conclusion

As demonstrated above, Western Wireless’ accusations of “scurrilous” and  “downright

defamatory and malicious” conduct by SDTA and its counsel are without merit and

inappropriate.  Its accusations are based on (1) an admitted false claim that SDTA and its counsel

were served with the January 3 Western Wireless letter to USAC; (2) the submission of the Suzie

Rao affidavit, which did not adequately address the issues raised by SDTA; (3) a false suggestion

that counsel for SDTA in this proceeding was served with the Rao affidavit; (4) a false Western

Wireless claim that neither it nor its customers had any incentive to inaccurately report billing

addresses; (5) an erroneous claim that SDTA violated Section 1.17, when this rule section does

not apply; and (6) an erroneous claim that the recital of clearly identified rumors constitutes a

misrepresentation of facts.  This unfortunate tactic by Western Wireless should not be allowed to

obscure the fact that the current system of allowing wireless ETCs to receive portable high-cost

support on the basis of claimed "billing addresses" is subject to possible gaming and abuse.  That

SDTA and other rural telephone representatives have pointed this out is not anti-competitive

behavior, but rather an attempt to preserve a scarce resource (the Universal Service Fund) that

has enabled millions of rural residents to receive affordable and quality telecommunications

service.
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