Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of
Federal-State Joint Board on CC Docket No. 96-45
Universal Service
1998 Biennial Regulatory Review — CC Docket No. 98-171
Streamlined Contributor Reporting
Requirements Associated with Administration
of Telecommunications Relay Service, North
American Numbering Plan, Local Number
Portability, and Universal Service Support
Mechanisms
Telecommunications Services for Individuals CC Docket No. 90-571
with Hearing and Speech Disabilities, and the
Americans with Disabilities Act of 1990

CC Docket No. 92-237
NSD File No. L-00-72

Administration of the North American
Numbering Plan and North American
Numbering Plan Cost Recovery Contribution
Factor and Fund Size

Number Resource Optimization CC Docket No. 99-200

Telephone Number Portability CC Docket No. 95-116

N N N N N N N N N N N N N N N N SN N N N N N N N N N N

Truth-in-Billing and Billing Format CC Docket No. 98-170

REPLY COMMENTS OF
OWEST COMMUNICATIONS INTERNATIONAL INC.

Sharon J. Devine

Craig J. Brown

Suite 700

1020 19th Street, N.W.
Washington, DC 20036
(303) 672-2799

Attorneys for

QWEST COMMUNICATIONS
April 18, 2003 INTERNATIONAL INC.



TABLE OF CONTENTS

Page
LL INTRODUCTION AND SUMMARY ..o 2|
1L THE COMMISSION MUST REJECT THE CONNECTION-BASED AND
NUMBER-BASED PROPOSALS........c.ooviviviteeiteeeeeeeeceseveeeeeessesensesessesessesesssesesssensnssenens 4]
A. Both Proposals Fail To Satisfy Section 254(d), Even With A Minimum
Contribution REQUITEMENL. ............c.oeveeeeriereeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeereeeeereneeeeneens 5]
B. Adoption Of The Connection-Based Or Number-Based Proposals Would Also
B Bad POLICY ... vttt ee 8|
1. The Connection-Based Proposal Would Assess Contributions for
Multi-Line Business Connections in a Discriminatory Manner.................. 8|
2. The Number-Based Proposal Would Result in Inconsistent and
[nequitable Contribution Obligations. ...............ccoeveveeeeveeeereeerererreenn. 9]
3. Contentions that the Connection-Based and Number-Based Plans Are
Simpler To Implement Are HUSOTY ........ovouvereeeeeeeeeeeeeeeeeeeeeeerenn 10|
111 THE COMMISSION SHOULD ADOPT THE SBC/BELLSOUTH “SPLIT
(CONTRIBUTIONS” PROPOSAL WITH CERTAIN MODIFICATIONS...................... 11]
LV.  CONCLUSION ..ottt 13|




Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of
Federal-State Joint Board on CC Docket No. 96-45
Universal Service

1998 Biennial Regulatory Review — CC Docket No. 98-171
Streamlined Contributor Reporting
Requirements Associated with Administration
of Telecommunications Relay Service, North
American Numbering Plan, Local Number
Portability, and Universal Service Support
Mechanisms

Telecommunications Services for Individuals CC Docket No. 90-571
with Hearing and Speech Disabilities, and the
Americans with Disabilities Act of 1990

CC Docket No. 92-237
NSD File No. L-00-72

Administration of the North American
Numbering Plan and North American
Numbering Plan Cost Recovery Contribution
Factor and Fund Size

Number Resource Optimization CC Docket No. 99-200

Telephone Number Portability CC Docket No. 95-116

CC Docket No. 98-170

N N N N N N N N N N N N N N N N N N N S N N N N N N N

Truth-in-Billing and Billing Format

REPLY COMMENTS OF
OWEST COMMUNICATIONS INTERNATIONAL INC.




Qwest Communications International Inc. (“Qwest”) hereby submits its Reply Comments
in response to the Federal Communications Commission’s (“Commission” or “FCC”) Second
Further Notice of Proposed Rulemaking (“Second Further Notice” or “Notice”)nregarding
modifications to the Commission’s universal service contribution methodology.

L INTRODUCTION AND SUMMARY

In considering fundamental changes to the contribution methodology, what is most
important is for the Commission to get if right, rather than to rush to adopt something. In the
Order that accompanied the Second Further Notice, the Commission adopted changes to the
contribution methodology that both increase the contribution base and eliminate interexchange
carriers’ (“IXC”) concerns about regulatory lag in the contribution system. The implementation
of these changes reduces much of the urgency to complete comprehensive changes to the
contribution methodology quickly, and gives the Commission breathing room to ensure that the
new contribution methodology will comply with the statute and adapt to continuing changes in
the industry. Indeed, a number of commenters urge the Commission to proceed carefully,
particularly given the expense and disruption carriers just incurred in implementing the recent
changes to the current methodology. Consequently, the Commission should ignore AT&T’s
overheated rhetoric regarding a “death spiral” awaiting universal service, which purportedly will

3

cause contributions to reach unsustainable levels.” The Commission should instead focus on

1

In the Matter of Federal-State Joint Board on Universal Service, et al., CC Docket Nos.
96-45, et al., Report and Order and Second Further Notice of Proposed Rulemaking, FCC 02-
329, rel. Dec. 13, 2002; 67 Fed. Reg. 79543 (Dec. 30, 2002).

? In reading AT&T’s comments, one would think that the recent changes to the

contribution methodology had no impact on line item charges for universal service. In fact, the
changes caused AT&T’s universal service line item charges to decrease nearly 2% for
consumers. See AT&T Website (http://www.consumer.att.com/connectivity charge) (effective
April 1, 2003, AT&T’s Universal Connectivity Charge declined from 11% to 9.1%).



adopting a methodology that is sustainable over the long term. As part of this initiative, it is
critical that the Commission ensure that competing providers of broadband services, such as
digital subscriber line (“DSL”) and cable modem services, are subject to the same contribution
requirements.D

Of the three proposals outlined in the Second Further Notice, the SBC/BellSouth
proposal alone deserves further consideration, because the other two proposals fail to satisty
section 254(d). Qwest recommends two significant changes from the current SBC/BellSouth
“split contributions” plem.[| First, all presubscribed long distance services should be assessed on
a per-connection basis, regardless of whether the service is provided as part of a local-long
distance package or on a standalone basis. The record reveals that this is the fairest, most
straightforward means of assessing universal service contributions for presubscribed long
distance services, which are required by section 254(d). AT&T’s allegation that it lacks
sufficient information to identify its own long distance customers so that it can assess per-
connection charges is generally false. For the vast majority of customers, an IXC should already
have enough information to identify its presubscribed customers. Where this information is
lacking, it is clearly within the Commission’s power to require that it be provided. Second, all
private line transport should be subject to contribution. While it can be difficult to determine the
capacity of standalone private line transport, this problem can be avoided by assessing

contributions through a “hybrid” methodology based on both connections and revenues.

’ Qwest has discussed this issue in detail in previous filings and will not repeat those

arguments here. See Reply Comments of Qwest Communications International Inc., CC Docket
No. 96-45, at 17-25 (May 13, 2002). Regardless of whether this issue is resolved here or in CC
Docket No. 02-33, it must be addressed prior to, or concurrent, with the Commission’s adoption
of a new contribution methodology.
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See generally SBC/BellSouth Comments.



Both the connection-based proposal (i.e., the first approach outlined in the Notice) and
the telephone number-based proposal (i.e., the third approach in the Notice) contravene the
statute’s requirement that all providers contribute to universal service on an “equitable and
nondiscriminatory” basis. As the record reflects, these proposals cannot be resuscitated simply
by appending a minimum contribution requirement. Even with such a requirement, contributions
from IXCs will not bear a reasonable relationship to the degree of their interstate activities.
Moreover, the minimum contribution requirement finds virtually no support in the record. The
connection-based and number-based proposals also suffer from other significant problems that
lend further support to the framework proposed by SBC and BellSouth, with Qwest’s proposed
modifications.

IL. THE COMMISSION MUST REJECT THE CONNECTION-
BASED AND NUMBER-BASED PROPOSALS

Selection of an appropriate contribution mechanism requires a careful balancing of the
Commission’s various policy goals, including the desire for simplicity. At the same time, the
Commission’s discretion in this regard is limited by the statutory language. In particular, section
254(d)’s requirement for “equitable and nondiscriminatory” contribution obligations precludes
the Commission from adopting the connection-based proposal and the telephone number-based
proposal outlined in the Notice, even if a minimum contribution requirement were included.
There are also strong policy reasons for rejecting these plans. The connection-based proposal
would provide an unfair competitive advantage to wireless carriers competing for multi-line
business customers and require wireline business customers to subsidize all other wireless and
wireline customers’ universal service contributions. The number-based plan has its own
problems, as it will lead to inconsistent and inequitable contribution obligations in certain

circumstances.



A. Both Proposals Fail To Satisfy Section 254(d),
Even With A Minimum Contribution Requirement

In the Notice, the Commission proposes to add a minimum contribution requirement to
COSUS’ connections-based plan to address concerns that the proposal violates section 254(d).
The Commission also seeks comment on whether such a requirement should be added to the
number-based plan advocated by AT&T and Ad Hoc, presumably to address the section 254(d)
issue. In short, a minimum contribution requirement will not change the fact that these plans are
contrary to the statute, because they will not result in equitable contributions from the
predominant providers of interstate telecommunications services.

Section 254(d) requires that “[e]very telecommunications carrier that provides interstate
telecommunications services shall contribute, on an equitable and nondiscriminatory basis” to
federal universal service, subject to the Commission’s authority to exempt a carrier or class of
carriers whose telecommunications activities are de minimis.EI Further, section 254(b)(4)
specifies that “all providers of telecommunications services should make an equitable and
nondiscriminatory contribution to the preservation and advancement of universal service.” This
statutory language allows no exemption for long distance and private line transport providers,
given their extensive interstate activities.

AT&T and WorldCom disparagingly describe this common sense reading of the statute
as a “literalist interpretation,” asserting essentially that the statute does not mean what it says.
As it has done before, AT&T ignores the fact that competitive neutrality alone is not sufficient to
satisfy section 254(d), which requires that contribution requirements be “equitable” as well.

According to Webster, the word “equitable” refers to something that is “marked by a due

’ IXCs do not suggest that their provision of interstate long distance and private line

transport services are generally de minimis.



il

consideration for what is fair, unbiased, or impartial.”~ Consistent with this definition, the Fifth

Circuit concluded that section 254(d) requires “fairness in the allocation of contribution duties.”IZI
AT&T fails to explain how a contribution methodology that would exempt contributions for
interstate long distance and private line transport service activities can be considered “equitable,”
as required by the statute.

Even with a minimum contribution requirement, these proposals would fail to reflect the
fact that, by any reasonable measure, IXCs are major -- if not the major -- providers of interstate
telecommunications services. Prior to the recent changes to the contribution methodology, IXCs
generated approximately two-thirds of assessable interstate telecommunications revenues. Of
course, there is no requirement that the new contribution methodology maintain exactly the same
relative contribution burden on particular classes of providers. One may expect that IXCs’
contribution requirements would decline to some extent under any of the three proposals.
Nevertheless, it would be unreasonable and inequitable to eliminate contribution requirements
for interstate long distance and private line transport services completely, or to limit
contributions to a token contribution amount that fails to reflect the significant share of total
interstate revenues these services represent.

In addition to improperly reading the phrase “nondiscriminatory and equitable” to be
synonymous with “competitively neutral,” AT&T and WorldCom also erroneously contend that
this standard applies only to the contribution “formula,” and does not require that particular types
of carriers, such as long distance providers, contribute on a nondiscriminatory and equitable
basis. This so-called “harmonious” reading of section 254(d) conflicts with the plain meaning of

that provision. Section 254(d) establishes a contribution requirement that applies to “[e]very

Webster’s Revised Unabridged Dictionary (1998).



telecommunications carrier that provides interstate telecommunications services . . ..” Unless
such a carrier qualifies for the de minimis exception in section 254(d), it is required to contribute
to universal service on an “equitable and nondiscriminatory basis.” As discussed above,
excluding meaningful contributions for interstate long distance and private line transport services
is in no way “equitable.” The fact that “carriers’ carriers” currently do not contribute to
universal service if they have no end user telecommunications revenues also does not support the
exemption of interstate long distance services. In the Universal Service Order, the Commission
concluded that collecting contributions from carriers’ carriers would not be competitively
neutral, and thereby would not be “equitable and nondiscriminatory,” because it would result in
double counting of revenues for certain types of carriers.EI Such concerns do not arise with
regard to interstate long distance and private line transport services provided to end users.
Moreover, even if AT&T’s and WorldCom’s positions that the “equitable and
nondiscriminatory” language of the statute applies only to the contribution “formula” were
correct, it would not save their proposals. In essence, a contribution “formula” determines the
amount that a carrier must contribute to universal service for particular interstate
telecommunications activities. It therefore is meaningless to say that the connection-based and
number-based proposals satisfy section 254(d) because the contribution formula is
“nondiscriminatory and equitable,” even though the contribution obligations imposed on certain
carriers do not meet this standard. Thus, AT&T’s and WorldCom’s flawed interpretations of
section 254(d) fail to provide a reasonable basis for the Commission to adopt the connection-

based and number-based proposals, even with a minimum contribution requirement.
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Texas Office of Public Util. Counsel v. FCC, 183 F.3d 393, 434 (Sth Cir. 1999).

In the Matter of Federal-State Joint Board on Universal Service, Report and Order, 12
FCC Rcd 8776, 9207 9 844-47 (1997).
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B. Adoption Of The Connection-Based Or Number-
Based Proposals Would Also Be Bad Policy

In addition to the legal infirmity discussed above, both the connection-based and
telephone number-based approaches outlined in the Nofice suffer from other serious flaws as
well.

1. The Connection-Based Proposal Would Assess Contributions
for Multi-Line Business Connections in a Discriminatory Manner

Like the COSUS proposal on which it is based, the connection-based proposal discussed
in the Notice would unreasonably discriminate against wireline providers and multi-line business
customers. Under this proposal, a local exchange carrier (“LEC”) providing a multi-line
business switched access line would pass through to its customer a universal service charge of
about $2.62 as compared to a $1.00 charge for residential, single-line business, and all mobile

3

wireless connections.— Thus, if a business obtains a second line from a LEC, its universal service
line item charge would be nearly three times as high as if the business replaced that second line
with a mobile connection. There is no principled basis for this disparate treatment, which would
arbitrarily confer an advantage on commercial mobile radio service (“CMRS”) providers.

This proposal also would discriminate against small businesses that purchase multiple
switched lines, but do not have sufficient traffic to justify the purchase of a high-capacity
connection, which would be subject to a lower assessment rate per voice grade channel. There is
also no rationale for assessing larger universal service contributions for multi-line business

connections than residential and single-line business connections, which are used for the same

purpose -- providing access to the public-switched network. For example, it is not clear why a

’ Wireline Competition Bureau Staff Study of Alternative Contribution Methodologies,

CC Docket Nos. 96-45, 98-171, 90-571, 92-237, 99-200, 95-116, 98-170, NSD File No. L-00-72,
at 6, rel. Feb. 26, 2003.



small business with two switched multi-line business connections should contribute significantly
more to universal service (indirectly through line-item charges or higher service rates) than a
residential customer with two residential connections. Although the Commission has in the past
singled out multi-line business lines for purposes of assigning subscriber line charges (“SLCs”),
this distinction makes little sense today as regulators move to rationalize rates for all services
consistent with the requirements of section 254. Indeed, under the CALLS plan the gap between
multi-line business and residential SLCs has steadily narrowed. Moreover, this relic of the pre-
1996 Act subsidy system is not necessarily followed by competitors to incumbent LECs, who
generally do not offer separately-priced single-line and multi-line business services.

2. The Number-Based Proposal Would Result in
Inconsistent and Inequitable Contribution Obligations

Basing contributions on telephone numbers would result in an underassessment of
universal service contributions in certain instances. For example, if a call center has 20 lines
organized in a hunt group, with only one associated telephone number, the call center would be
subject to a universal service charge of about $1.00 under the telephone number-based proposal.
Likewise, a telemarketing business with 20 outgoing lines could avoid all universal service
charges by deploying a PBX without direct-inward dialing. In contrast, a business with 20
Centrex lines, each with an associated telephone number, would pay about $20.00 in universal
service charges under the number-based proposal. Such an outcome clearly would undermine
the Commission’s longstanding, and recently invoked, policy of avoiding universal service rules

that favor one competing service over another.

10

See In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-
45, Order and Second Order on Reconsideration, FCC 03-58 (Mar. 14, 2003) (granting waiver
for Centrex services).



3. Contentions that the Connection-Based and Number-
Based Plans Are Simpler To Implement Are Illusory

Certain proponents of the connection-based and number-based proposals incorrectly
assert that those proposals would be much simpler to implement than a plan that splits
contributions between the providers of the end-user connection and transport component of a
circuit. However, the connection-based and number-based proposals include their own
complications. The connection-based proposal would require all carriers to keep track of and
report both interstate revenues and interstate end-user connections. Moreover, as with the
current methodology, the proposal would suffer the problem of deriving reasonable estimates of
interstate telecommunications revenues, as carriers increasingly bundle interstate
telecommunications services with intrastate services, Internet service provider services, and

T

customer premises equipment. — As noted by various parties, the minimum contribution

requirement also raises concerns of “double counting” revenues for wholesale services sold to
resellers.
The telephone number-based plan advocated by AT&T and Ad Hoc raises even more
complications. Implementation of the proposal would require carriers to track and report
telephone numbers in completely different ways than they do today. Thus, the Commission’s
. “ . . : e
assumption that the “proposal . . . could rely upon existing reporting requirements” is incorrect.

Reporting requirements would have to be significantly modified and expanded. For example,

ported numbers would have to be reported by carriers that receive ported numbers, rather than

! See AT&T at 42-43 (“In order to determine whether a carrier is subject to the minimum

contribution requirement, and to calculate the payment, it will still be necessary to distinguish

interstate telecommunications revenues from other types of revenues.”).
. See, e.g., SBC/BellSouth at 16.
Notice § 99.

13
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the carriers that provide them. Similarly, telephone numbers associated with resold services
would have to be reported by the carrier reselling the services, rather than the wholesale
provider. Today, resellers do not even file Numbering Resource Utilization/Forecast (“NRUF”)
reports.

Currently, toll free numbers are reported by Responsible Organizations, which do not
provide telecommunications services. Adoption of the number-based proposal would require the
carriers actually providing the toll free services to report those numbers. In addition, to the
extent a toll free number is associated with a POTS [plain old telephone service] telephone
number, the Commission would need to decide whether the toll free customer should be subject
to universal service charges, or just one. Each of these changes would require both competitive
LECs and incumbent LECs to undertake costly systems changes, and, in the case of the number-
based proposal, would necessitate changes to well-established NRUF reporting processes.

I1I. THE COMMISSION SHOULD ADOPT THE SBC/BELLSOUTH “SPLIT
CONTRIBUTIONS” PROPOSAL WITH CERTAIN MODIFICATIONS

As discussed above, the Commission must reject the connection-based and number-based
proposals, because they fail to satisfy section 254(d). In contrast, the split-connections plan
currently advocated by SBC and BellSouth would ensure that interstate long distance providers
contribute to universal service on an equitable and nondiscriminatory basis. While the
SBC/BellSouth proposal satisfies this key threshold requirement, Qwest believes that it can be
improved in two significant respects. First, all presubscribed long distance services should be
subject to the same contribution requirements, regardless of whether the services are provided
along with “local” services or on a standalone basis. Second, all private line transport services

should be subject to contribution, though the contributions should be computed differently

11



depending on whether the services are provided as part of an end-to-end private line circuit, or,
alternatively, provided as a standalone service.

Presubscribed Long Distance. In the original SBC/BellSouth proposal, all presubscribed

long distance services would have been assessed on a per-connection basis. However, SBC and
BellSouth modified their plan to address complaints by IXCs that they lack sufficient
information to identify their presubscribed customers. Under the modified SBC/BellSouth
proposal, carriers would contribute on a per-connection basis for the presubscribed line
whenever the end user’s carrier for switched local service is also the end user’s carrier for
switched long distance service. When the local carrier is not the end user’s primary long
distance carrier, the carrier would contribute based on a combination of connections and
revenues. While Qwest appreciates the intent of these changes, it believes that it is more
important to address concerns about favoring vertically-integrated providers. Clearly, these
concerns are mitigated given the general trend in the industry toward such integrated offerings by
all carriers, such as WorldCom’s “The Neighborhood” offering. Nevertheless it is easy to
address the IXCs’ concern by assessing contributions for presubscribed long distance services in
the same way for all carriers.

As discussed in Qwest’s initial comments, for the vast majority of presubscribed lines,
IXCs already have access to the information they need to identify whether a customer is a
presubscribed long distance customer. All the major incumbent LECs provide CARE
information that identifies which incumbent LEC customers are presubscribed to the IXC for

interstate long distance services. If such information is lacking for some LECs, the answer is to

identify a uniform requirement for LECs to provide such information in an accurate, timely, and

See SBC/BellSouth at 9-10.
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cost-effective manner. Any significant change to the Commission’s contribution methodology is
going to require some administrative changes to implement. As described above, that certainly is
the case with AT&T’s telephone number-based proposal.

Private Line Transport. Contributions can fairly easily be assessed on a connection and

capacity basis when a private line circuit is provided on an end-to-end basis by one carrier. In
contrast, where the “middle” of the private line circuit is provided on a standalone basis, it is
very difficult to determine the capacity of the circuit, due to multiplexing and other factors.
Given these complications, SBC and BellSouth have proposed to assign the entire contribution
requirement to the provider of the end user connections. Qwest believes that a different
approach is warranted for private line transport. While the SBC/BellSouth proposal simplifies
the private line assessment, it could create incentives for carriers to provision private line
transport on a standalone basis to avoid universal service charges. In any case, this approach
raises questions regarding compliance with section 254(d).

In light of these concerns, private line transport services provided on an “integrated”
basis should be subject to connection-based contributions, whereas standalone private line
transport should be assessed universal service contributions based on a combination of
connections and interstate revenues. In its initial comments, Qwest explains in detail the
methodology that would be used to compute universal service contributions in each of these
L]

scenarios.

IV.  CONCLUSION

For the foregoing reasons, the Commission should adopt the SBC/BellSouth proposal

with certain modifications. The Commission must reject the connection-based and telephone

15

See id. at 9.
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number-based proposals, because they would fail to assess contributions on all providers of
interstate telecommunications services on an equitable and nondiscriminatory basis, as required
by section 254(d).

Respectfully submitted,

QWEST COMMUNICATIONS
INTERNATIONAL INC.

By:  CraigJ. Brown
Sharon J. Devine
Craig J. Brown
Suite 700
1020 19th Street, N.W.
Washington, DC 20036

(303) 672-2799

April 18, 2003 Its Attorneys

10 See Qwest Comments, Attachment A.
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