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BEFORE THE
Federal Communications Commission
WASHINGTON, D.C. 20554

In the Matter of

Informal Request For Certification RM-10687
of theIndustrial Telecommunications
Association, Inc.

N N N N N

To: TheCommission

OPPOSITION OF CINERGY CORPORATION

Cinergy Corporation (“ Cinergy”), by and through its undersigned coursel and pusuant to
FCC Rule Sedion 1.405, kreby files this Oppasition in the @ove-referenced proceeding. In
this procealing, the Federal Communicaions Commisson ("FCC" or “Commisson”) issled a
Public Notice requesting comments on the Informal Request for Certification d the Industrial
Teleommunicaions Asciation, Inc. ("ITA") filed January 27, 2003 The Commisson is
treaing the Informal Request as a petition for rulemaking, which is corred because the relief
requested by ITA would require amodification to the rules.

Cinergy oppases ITA's Informal Request. ITA styles its pleading as a request for
certification as a frequency coordinator of the Industrial/BusinessPoad ("1/B") frequencies below

512 MHz that were dlocaed exclusively to the Power, Railroad, and Automobile Emergency
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Radio Services prior to being opened to al I/B digiblesin the rulemaking to "refarm™ the Private
Land Mobile Radio Services. This request is fundamentally misguided, however, because ITA
already has authority to coordinate those frequencies. Specifically, pursuant to FCC Rule
Section 90.35(b)(2), ITA is permitted to coordinate them so long as it obtains concurrence from
the Commission-designated primary coordinator for each type of frequency.® Therefore, what
ITA isredly seeking is a modification of Section 90.35(b)(2) that would enable it to coordinate
the former Power, Railroad, and Automobile Emergency Radio Service frequencies without
having to obtain the concurrence of their primary coordinators.

As explained below, ITA provides no compelling reasons for the Commission to change
Section 90.35(b)(2). Additionally, the rule was finalized less than two and one-half years ago as
part of the Refarming Rulemaking, in which the rule was subject to vigorous debate and several
petitions for reconsideration.* Although Section 90.35(b)(2) went through several iterations in
the course of the Refarming Rulemaking, at no point did ITA contest it. In fact, ITA expressly

supported the rulein aformal pleading.’

3 47 C.F.R. 8§ 90.35(b)(2) (2002). The primary coordinators for the former Power,
Railroad, and Automobile Emergency Radio Service frequencies are the United Telecom
Council, the Association of American Railroads, and the American Automobile
Association, respectively.

4 See, eg., In the Matter of Replacement of Part 90 by Part 88 to Revise the Private Land
Mobile Radio Services and Modify the Policies Governing Them, PR Docket No. 92-
235, Fifth Memorandum Opinion and Order, 16 FCC Rcd. 416, 418-19 (2000) ("Fifth
Memorandum Opinion and Order"); Petition for Partial Reconsideration of MRFAC
(filed July 8, 1999); Petition for Partial Reconsideration of Forest Industries
Telecommunications (filed July 16, 1999).

> In the Matter of Replacement of Part 90 by Part 88 to Revise the Private Land Mobile
Radio Services and Modify the Policies Governing Them, PR Docket No. 92-235,
Petition for Clarification and/or Reconsideration of ITA, pp. 3-4 (filed May 19, 1997).
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STATEMENT OF INTERST

Cinergy Corporation hes a dired interest in this procealing because it operates extensive
private land mohile radio systems in conrection with its provision d eledricity and gas to
approximately 1.8 milli on customers.® Cinergy's radio systems operate in the 150, 450,and 800
MHz bands, including the frequencies that were previously allocated exclusively to the Power
Radio Service’ Its radio systems are an integral asped of its energy generation, transmisson,
and dstribution systems and, rence, need to be protected from interference that could occur as
the result of faulty, careless or overly aggressve frequency coordination. Cinergy depends upon
the United Telecom Courxcil ("UTC"), the FCC-designated primary coordinator for the channels
previously exclusive to the Power Radio Service, to either coordinate them itself or review the
work of other frequency coordinators before issuing a wncurrence.

As the Commisson expresdy recognized in the Refarming Rulemaking, power uitiliti es
have astrong interest in proteding the integrity of the former Power Radio Service frequencies.®
Those channels are still heavily utili zed by power utiliti es, which are resporsible for providing
power to hames, businesses, industrial operations, and government institutions, as well as criticd
fadliti es such as hospitals and pubdic safety entities. In providing this essential resource, Ltiliti es

must, for example, ensure the safety of their crews working on paver lines, where asingle

Cinergy Corporation is the parent company of Cincinnati Gas & Electric Company in
Ohio and PSI Energy, Inc. in Indiana. Together, these operating companies srve 1.4
millioneedric and 455,00@as customers in Ohio, Indiana, and Kentucky.

Combined, Cinergy and its operating companies hold three licenses on former Power
Radio Servicefrequenciesin the 150 MHz band and twenty-six licenses on former Power
Radio Servicefrequenciesin the 450 MHz band.

8 In the Matter of Replacement of Part 90 by Part 88 to Revise the Private Land Mobile
Radio Services and Modify the Policies Governing Them, PR Docket No. 2-235,
Second Report and Order, 12 FCC Red. 14307, 143230 (1997) ("Second Report and
Order").



misstep can be fatal to crew members and deprive entire areas of power. Utilities thus have

crucial requirements for reliable, interference-free communications.

Il.  ITADOESNOT PROVIDE ANY COMPELLING REASONSTO MODIFY
RULE SECTION 90.35(b)(2)

ITA is seeking a modification of Rule Section 90.35(b)(2) that would enable it to
coordinate the formerly exclusive Power, Railroad, and Automobile Emergency Radio Service
frequencies without having to obtain concurrence from the primary coordinators of those
frequencies. However, it provides no compelling reasons for such a change. Instead, it simply
explains why it believes it is capable of coordinating these frequencies and extols the virtues of
competition.

ITA misses the point. Section 90.35(b)(2) is not directly concerned with whether a
particular entity is merely competent to coordinate users on the former Power, Railroad, and
Automobile Emergency Radio Service frequencies, nor isit directly concerned with competition.
Indeed, ITA and all other 1/B coordinators are aready permitted to coordinate these channels so
long as they receive concurrence from the appropriate primary coordinator. Rather, Section
90.35(b)(2) is designed to ensure that the coordinator that is most experienced with and
knowledgeable of the highly sensitive operations with which those channels are associated (i.e.,
power utility operations for the former Power Radio Service channels) maintains an appropriate

degree of oversight in order to prevent interference.’

9 In the Matter of Replacement of Part 90 by Part 88 to Revise the Private Land Mobile
Radio Services and Modify the Policies Governing Them, PR Docket No. 92-235,
Second Report and Order, 12 FCC Rcd. 14307, 14329-30 (1997); Second Memorandum
Opinion and Order, 14 FCC Rcd. 8642, 8646-48 (1999); Fifth Memorandum Opinion
and Order, 16 FCC Rcd. 416, 418-19 (2000).
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Section 90.35(b)(2) was promulgated through the Refarming Rulemaking, in which the
Private Land Mobile Radio Service was thoroughly overhauled. The coordination issues were
exhaustively aired and reviewed, as the proceeding ran from October 1992 through May 2001
and resulted in over 2,500 comments, reply comments, petitions, and other submissions. Section
90.35(b)(2) went through no less than three iterations, issued in February 1997, April 1999, and
December 2000."

Throughout the evolution of Section 90.35(b)(2), its underlying policy and general
purpose remained constant. Specifically, the Commission recognized that "some types of radio
users employ radio not just for day-to-day business needs but also to respond to emergencies that
could be extremely dangerous to the general public."** The Commission determined that
"maintaining the integrity of spectrum used for such public safety purposes is extremely
important and using coordinators who are knowledgeable with such special communications
needs is the best way to protect these systems."*? Accordingly, the Commission initially drafted
Section 90.35(b)(2) to provide that only the existing coordinators for such services (Power,
Railroad, and Petroleum Radio Services) would be permitted to coordinate the frequencies
previously alocated exclusively to those services. The reasoning was that the existing
coordinators had the most experience with and knowledge of the services. Later versions of
Section 90.35(b)(2) added the Automobile Emergency Radio Service and relaxed the rule to
permit other coordinators (including ITA) to coordinate the frequencies so long as they obtained

concurrence from the primary coordinators.

10 1.
1 Second Report and Order at 14329-30.
12 Second Report and Order at 14329-30.



The foregoing demonstrates that Sedion 90.3%b)(2) evolved ower severa years, with
multiple oppatunities for ITA to contest it. Other parties took thase oppatunities and the
Commisson clealy gave due mnsideration to their concens.® ITA, in contrast, never
registered any dissent to the rule. In fad, ITA filed a pleading expressly supporting the initial
version d Sedion 90.3%b)(2), which dd nd even contain the concurrence option and hence
would have prohibited ITA from coordinating the previously exclusive channels at all.

Now, less than two and ore-half years after Section 90.3%b)(2) was finalized and
implemented, ITA contends that it shoud be dianged such that non-primary coordinators $oud
be permitted to coordinate the previously exclusive frequencies withou obtaining concurrence
from the primary coordinators. ITA's propcsal would gut the rule: withou the concurrence
requirement, the primary coordinators would have no way to proted incumbent users on the
frequencies. However, ITA fails to explain what aspeds of the rule's underlying pdlicy or its
application have so dramaticdly changed since it was implemented so as to warrant a maor
modificaion. Rather, ITA simply discusss its qualificaions to be afrequency coordinator and
extols the benefits of competition.

ITA's arguments do ndhing to establish that Sedion 90.3%b)(2) is ripe to be modified.
ITA's quaificaions are irrelevant to the wntinuing reed for the rule and, in any event, ITA is
already deamed qualified to coordinate the frequencies at issue so long as it obtains concurrence.
Its arguments with regard to competition are similarly irrelevant, as the Commisgon expresdy

stated in the Second Report and Order that the need to proted the highly sensitive

13 See, eg., In the Matter of Replacement of Part 90 by Part 88 to Revise the Private Land
Mobile Radio Services and Modify the Policies Governing Them, PR Docket No. -
235, Petition for Partial Remnsideration d MRFAC (filed July 8, 199); Petition for
Partial Reconsideration o Forest Industries Telecommunications (filed July 16, 1999.
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communicaions that take place on the previously exclusive dhannels supercede @ncerns with
fostering competition* Nonetheless there is competition for this coordination work: Sedion
90.35b)(2) allows nonprimary coordinators to perform the work so long as they obtain
concurrence. Moreover, al of ITA's arguments could have been made years ago through
petitions for reconsideration a review of the orders promulgating Section 90.3%b)(2). The
Commisgon should na permit it to advance an excealingly belated petition for reconsideration
under the guide of a petition for rulemaking.

Additionally, at least for power utiliti es, the need for Section 90.3%b)(2) has nat changed
since its implementation in Decenber 2000. Nothing has occurred to suggest that the
importance of maintaining the integrity of utiliti es communications systems has deaeased. In
fad, the importance of maintaining their integrity has increased in light of nationwide dforts to
increase emergency preparednessand prevent terrorism. For example, in a report pulished by
the Nationa Telecommunicaions and Information Administration ("NTIA") in January 2002,
the NTIA cautioned that a disruption in a power generating station's control computer could be
"Just as devastating" to the Nation's econamy as the September 11, 2001terrorist attadks on the
World Trade Center.®® Also, the Homeland Seaurity Act of 2002 povides that the Department
of Homeland Seaurity shall, among other things, develop a cmprehensive national plan for
seauring the key resources and criticd infrastructure of the United States, including power

prodiction, generation, and dstribution systems.*®

14 Second Report and Order at 14330.

15 Marshall W. Rossand Jeng F. Mao, Current and Future Spectrum Use by the Energy,

Water, and Railroad Industries, U.S. Department of Commerce National
Telecoommunications and Information Administration at 3-3 (Jan. 30, 2002

16 Homeland Seaurity Act of 2002,Pub. L. No. 107296, § 201d) (2002.
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Further, Cinergy is concerned that modifying Sedion 90.3%b)(2) to give ITA unfettered
authority to coordinate gplicants on the dannels previousy exclusive to the Power Radio
Service withou the @mncurrence oversight of UTC, could lead to ITA pladng many non-utili ty
licensees on thase dhannels without due concern for the integrity of the spedrum. To that end,
ITA's primary experience lies with nonutility licensees.)” ITA's experience in coordinating
utiliti es on 800and 900MHz channelsis largely irrelevant because ITA is constrained by fixed
mileage separations mandated in the Commisson's Rules. However, because of the "shared"
nature of channels below 800 MHz, coordinators have @nsiderable discretion in making
frequency recommendations, and it is for this reason that the Commisson hes required UTC's
concurrence for coordinations on the formerly exclusive Power Radio Service channels. Cinergy
depends on UTC to carefully oversee @ordination d the previously exclusive frequencies and to
block coordinations by nonprimary coordinators that do nd appropriately proted utiliti es

systems.®

17 For example, in 1986, pior to the Refarming Rulemaking, the Commisson seleded ore

coordinator (with limited exceptions) for ead of the eghteen radio services. ITA (then
known as the Speada Indwstria Radio Service Assciation, Inc.) was chosen for the
Speda Induwstrial Radio Service ITA did na even apply to be the wordinator for the
Power Radio Service In the Matter of Frequency Coordination in the Private Land
Mobile Radio Services, PR Docket No. 83737, Report and Order, 103 FCC 2d 1093,
1132, 11351986.

It is questionable whether ITA would protect utiliti es' radio systems given its previously
expresed views on uility use of spedrum. See In the Matter of Improving Public Safety
Communicationsin the 800MHz Band, WT Docket No. 0255, Joint Reply Comments of
ITA, Nextel Communications, et a. (filed Aug. 7, 2002 (in which ITA is advancing a
rebanding plan that is uniformly oppased by uitiliti es); In the Matter of the 4.9 GHz Band
Transferred From Federal Government Use, WT Docket No. 00-32, Reply Comments of
ITA (filed Aug. 7, 20@) (in which ITA has oppcsed uiliti es gaining accessto additi onal
spedrum in the 4.9 GHz band.)

18



. ITA'S STATEMENT THAT CERTAIN FREQUENCIESARE STILL
EXCLUSIVE ISINCORRECT

ITA states that the frequencies that were previously exclusive to power utiliti s, rail roads,
and automobile emergency services "shoud retain exclusive-use by their current eigibility
groups." It goes on to claim that it "simply requests the authority to coordinate” applicaions
for thase digible users.?® These statements are wrongand misguided.

The dhannels that were previously exclusive to power utiliti es, rail roads, and automobile
emergency services were opened to all I/B digibles in the Refarming Rulemaking.?* Also, ITA
already has authority to coordinate license goplications for utiliti es, railroads, and automobile
emergency services, just as it has authority to coordinate gplications for any other 1/B digible.??
To the etent it is requesting authority to coordinate such applications on the previously
exclusive frequencies, it can dothat, too, so long as it obtains concurrence from the gpropriate
primary coordinator.”®> Thus, ITA has misdated the law and requested something which it
already has.

ITA's misunderstanding of the law refleds poaly on its understanding of the
coordination pocess As sich, allowing it to coordinate 1/B eligibles on the previously exclusive
frequencies withou obtaining concurrence from the gopropriate primary coordinator could lead
to owerly aggressve or otherwise imprudent coordinations, resulting in the ngestion and

interferencethat Sedion 90.3%b)(2) was designed to prevent.

19 Informal Request for Certification o the Induwstrial Teleommunicaions Assciation,

Inc., RM-10687, p. qfiled Jan. 27, 2003
20 .
21 47 C.F.R. 90.35(2002); Second Report and Order at 1431718.
22 47 C.F.R. 90.3%b)(2).
23 47 C.F.R. 90.35b)(2).



V. CONCLUSION

The FCC-designated primary coordinators represent the front line for protecting the
integrity of frequencies that were previously exclusive to power utilities, railroads, and
automobile emergency services. The Commission determined through an extensive rulemaking
that those frequencies are still heavily used by such entities and thus warrant special protection,
which was issued in the form of Section 90.35(b)(2). ITA has presented no compelling reasons
for modifying the rule and upsetting this protection. Therefore, its petition for rulemaking must
be denied.

WHEREFORE, THE PREMISES CONSIDERED, Cinergy respectfully requests that the
Commission consider this Opposition and proceed in a manner consistent with the views
expressed herein.

Respectfully submitted,
CINERGY CORPORATION
By: /9 Shirley S. Fujimoto
Shirley S. Fujimoto
Jeffrey L. Sheldon
John R. Delmore
McDermott, Will & Emery
600 13th Street, N.W.

Washington, D.C. 20005-3096
(202) 756-8000

Attorneys for Cinergy Corporation

Dated: April 25, 2003
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