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SUMMARY

Commenting parties demonstrate that section 332(c)(8) of the Act does not

present a barrier to the addition of equal access to the universal service definition.

Section 332(c)(8) prevents a blanket equal access requirement on all CMRS providers.  It

does not prevent equal access from being required of only those carriers that choose to

seek ETC status.  When sections 251(b)(3) and 254(b)(3) of the 1996 Act are also

considered, the preference of Congress for consumers to have their choice of toll

providers is unmistakable.  

Because any ETC may become a rural market’s sole local service provider, all

ETCs – regardless of the technology they employ – should make equal access available to

consumers.  Rural markets have smaller local calling scopes, which impels rural

consumers to make more toll calls.  Thus, it is important that they have unfettered access

to their choice of long distance providers, instead of being restricted to their ETC’s

preference. 

Finally, and perhaps most significantly, the record shows that the addition of

equal access meets all four of the statutory criteria for inclusion in the definition of

supported services: 1) Because rural consumers must often use toll services to reach

schools, health care providers, or public officials, equal access is essential to education,

public health and public safety; 2) the vast majority of residential consumers have chosen

service packages that include equal access; 3) equal access has been deployed in virtually

all LEC networks, and 4) it is consistent with the public interest, convenience, and

necessity to allow consumers, not CMRS ETCs, to choose which toll providers

consumers will utilize.
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OF SMALL TELECOMMUNICATIONS COMPANIES

I. INTRODUCTION

The Organization for the Promotion and Advancement of Small

Telecommunications Companies (OPASTCO) hereby submits these replies to comments

filed in response to the Federal Communication Commission’s (FCC, Commission)

Notice of Proposed Rulemaking (NPRM)1 seeking comment on the Recommended

Decision of the Federal-State Joint Board on Universal Service (Joint Board) regarding

the definition of services supported by universal service.2  OPASTCO is a national trade

association representing approximately 500 small telecommunications carriers serving

rural areas of the United States.  Its members, which include both commercial companies

and cooperatives, together serve over 2.5 million customers.  All of OPASTCO’s

members are rural telephone companies as defined in 47 U.S.C. §153(37).  In addition,

they are all eligible telecommunications carriers (ETCs) in their service areas.  Also,

nearly one half of OPASTCO’s members provide some type of mobile wireless service.

                                                
1 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Notice of Proposed Rulemaking,
FCC 03-13 (rel. Feb. 25, 2003).
2 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, 17 FCC
Rcd 14095 (2002) (Recommended Decision).
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The record in this proceeding strongly supports adding equal access to

interexchange service to the list of core services supported by the Universal Service Fund

(USF).3  It is consistent with the law, advanced by the facts, and sanctioned by good

public policy.

II. THE RECORD SHOWS THAT THE ADDITION OF EQUAL ACCESS
CONFORMS WITH THE LAW

A. No commenter has explained how a voluntary undertaking can be
portrayed as a blanket requirement 

The record in this proceeding demonstrates that adding equal access to the

universal service definition is consistent with section 332(c)(8) of the Communications

Act of 1934, as amended (1996 Act, the Act), which prohibits a blanket, indiscriminate

equal access requirement on all commercial mobile radio services (CMRS) providers.

Commenters have explained that this provision does not bar the Commission from

making the provision of equal access a prerequisite for those carriers, including but not

limited to CMRS providers, which voluntarily choose to seek ETC status.4  

Nonetheless, several commenters5 have opined that the addition of equal access

would somehow constitute a conflict with section 332(c)(8).  However, this position is

unsupportable.  As NASUCA stated:

                                                
3 See, comments of Fred Williamson and Associates, Inc. (FW&A); GVNW Consulting, Inc. (GVNW);
Montana Universal Service Task Force (MUST); National Association of State Utility Consumer
Advocates (NASUCA); National Telecommunications Cooperative Association (NTCA); Nebraska Rural
Independent Companies (Nebraska Companies); OPASTCO; Valor Communications Enterprises, LLC
(Valor).
4 FW&A, pp. 5-6; GVNW, p. 3; MUST, p. 10; NASUCA, p. 3; NTCA, p. 4; Nebraska Companies, pp. 2-4;
OPASTCO, pp. 3-5; Valor, pp. 2-3.
5 See, for example, Cellular Telecommunications & Internet Association (CTIA), pp. 3-5; Florida Public
Service Commission, p. 6; Nextel Communications, Inc. and Nextel Partners (Nextel), pp. 7-8; Rural
Cellular Association and Alliance of Rural CMRS Carriers (RCA/ARC), pp. 2-4; United States Cellular
Corporation (USCC), pp. 2-4.   
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This view confuses placing conditions on wireless carriers that want to
receive universal service support funds with imposing a requirement for
equal access on all wireless carriers.6

Neither the opposing Joint Board members, nor any of the commenters endorsing their

position, explain how a provision which mandates equal access only for those carriers

voluntarily seeking ETC status can be considered tantamount to a blanket requirement for

all CMRS providers.  Indeed, many OPASTCO members provide mobile wireless service

and have no interest in seeing a blanket equal access requirement imposed on all CMRS

providers.

Furthermore, neither the opposing Joint Board members, nor parties expressing

agreement with them, were able to offer any precedent that might lend credibility to their

argument.  In contrast, comments from OPASTCO and the Nebraska Companies referred

to a legal precedent established by the Utah Supreme Court.7  That decision found that

imposing pricing conditions on mobile wireless ETCs did not amount to rate regulation in

violation of section 332 of the Act, since it was applicable “only under discrete voluntary

circumstances.”8  

A voluntary act undertaken by individual carriers cannot constitute a requirement

imposed upon an entire class of carriers.  The Commission must therefore reject the

unsupported argument that adding equal access to the universal service definition would

violate section 332(c)(8).

                                                
6 NASUCA, p. 3.
7 Nebraska Companies, p. 3; OPASTCO, p. 4 (citations omitted).
8 WWC Holdings Co. Inc. v. Public Service Commission of Utah, et. al., Case No. 20000835, 2002 UT 23
(filed March 5, 2002) (Utah case).
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B. Congressional desire for consumer choice of toll providers is clearly
established in sections 251(b)(3) and 254(b)(3) of the 1996 Act

Congress expressed its clear preference for consumer choice in the long distance

market by establishing a dialing parity requirement for all local exchange carriers – both

incumbents and competitive LECs – in section 251(b)(3) of the Act.9  RCA/ARC claims

that inclusion of equal access in the list of supported services is not necessary, because

the market for toll services is competitive today.10  However, the existence of choice in

the market for toll services would become irrelevant to rural consumers, if their sole local

service provider became a carrier that chose not to provide equal access.11  Toll

competition might continue to thrive in urban areas, but consumers served by such ETCs

would not enjoy similar circumstances.12  This would be inconsistent with section

254(b)(3), which explicitly states that rural and high-cost consumers should have access

to interexhange services comparable to those available to urban consumers.

USCC claims that “there is no reason to believe” the stipulation of section

332(c)(8) “would change just because a wireless carrier becomes an ETC.”13  Yet reasons

are clearly evident elsewhere in the statute.  FW&A succinctly noted the shortcomings of

arguments against the addition of equal access that are based upon reading 332(c)(8) in

isolation from other sections of the Act:

[T]his view ignores public interest and universal service sections of the
Act that require ETCs to provide services in rural and high cost areas, such

                                                
9 OPASTCO, p. 5. 
10 RCA/ARC, p. 5.
11 See section III, below.
12 In fact, rural consumers even today do not have access to the same level of long distance competition
found in urban areas.  As OPASTCO noted in initial comments (p. 12), a recent NECA study indicates that
only 57 percent of rural consumers have access to discount long distance plans, and, in some cases, are
paying per-minute rates that are two to three times the rates that urban consumers enjoy.   
13 USCC, p. 2.
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as equal access, that result in just, reasonable and affordable rates,
comparable to the services and rates provided in urban areas.14   

The record shows that an isolated interpretation of section 332(c)(8) cannot trump

Congress’s desire for all consumers, particularly those living in rural and high-cost areas,

to reap the benefits of the competitive market for toll services.  Adding equal access to

the universal service definition is entirely consistent with Congress’s intent in the 1996

Act.    

III. PROVISION OF EQUAL ACCESS BY ALL ETCs, REGARDLESS OF
THE TECHNOLOGY THEY USE, IS NECESSARY BECAUSE ANY ETC
MAY BECOME A RURAL MARKET’S SOLE LOCAL CARRIER

Any competitive carrier that voluntarily assumes the ETC designation holds itself

out to consumers as a substitute for that market’s incumbent local exchange carrier

(ILEC).  Section 214(e)(4) of the Act requires state commissions to allow any carrier –

including the ILEC – to relinquish their ETC designation in any area served by more than

one ETC.  Thus, when a CMRS provider is designated as an ETC, it is no longer

providing services that are merely complimentary to wireline local exchange service.  It

is holding itself out as a substitute for the services offered by a LEC.  

Both CTIA and the Nebraska Companies note that some consumers are already

selecting CMRS providers to act as a substitute for their landline service.15  As the

Nebraska Companies stated, the notion that customers can always reach interexchange

carriers (IXCs) of their choice through landline service is “not valid,” because increasing

                                                
14 FWA, p. 5.  Furthermore, the combination of the Utah case, section 251(b)(3), and section 254(b)(3)
more than adequately addresses the stretched “shifting burden of persuasion” argument advanced by
Centennial Communications Corp. (Centennial), pp. 3-4. 
15 CTIA, p. 10; Nebraska Companies, pp. 4-7.  In addition, CTIA pointed out that the FCC’s Seventh
CMRS Competition Report indicates that there is virtually no difference in the average monthly charge for
wireless service between rural and urban consumers (CTIA, p. 9, fn. 25 (citation omitted)).  If wireless
carriers have been able to provide service to rural and urban consumers at comparable rates without
support, it begs the question of why ETC status is necessary for these carriers to serve rural markets.    
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numbers of consumers have substituted landline carriers with CMRS providers that do

not provide equal access.16 

It is conceivable that, in a rural market served by more than one ETC, the ILEC

(and any other LEC) could decide to relinquish its ETC designation.  If the remaining

ETC(s) did not provide equal access, then consumers would not have the benefits of

choice in the competitive market for toll services.  Such a result would be particularly

detrimental for rural consumers, since geographic limitations impel them to make more

toll calls.17  In order to ensure that rural consumers continue to have real choice among

toll providers, the Commission must add equal access to the definition of services

supported by universal service.

IV. THE RECORD DEMONSTRATES THAT INCLUSION OF EQUAL
ACCESS IN THE UNIVERSAL SERVICE DEFINITION CLEARLY
MEETS THE ACT’S FOUR CRITERIA

Section 254(c)(1) of the Act establishes four criteria that must be considered with

respect to any service contemplated for inclusion in the universal service definition.  The

record shows that equal access meets all four of these criteria.

A. Equal access is essential to education, public health, or public safety

As OPASTCO’s initial comments stated, rural consumers are impelled to make

more toll calls than urban consumers since rural markets have smaller local calling

scopes.18  Therefore, rural consumers are more likely to need to make toll calls in order to

reach their “community of interest,” including schools, health care providers, and public

safety officials.  Without equal access included in the universal service definition, rural

consumers desiring an alternative toll provider may find themselves being forced to enter

                                                
16 Nebraska Companies, p. 7.  See also FW&A, p. 15; MUST, p. 11; NTCA, p. 2; OPASTCO pp. 10-11.
17 See section IV, below.
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inconvenient access codes in order to contact educational institutions, hospitals and

doctors, or emergency service providers. 

B. Equal access has, through the operation of market choices by customers,
been subscribed to by a substantial majority of residential customers 

Some have questioned whether equal access has been subscribed to by a

substantial majority of residential consumers through the operation of market choices by

customers.19  Since consumers are said to not literally “subscribe” to equal access, there

is a claim that this is not the kind of service envisioned by Congress as part of the

universal service definition.  However, as OPASTCO’s initial comments explained,20 this

argument is invalidated by the existing list of supported services, all of which are

subscribed to as part of an overall local service package consumers reasonably expect to

receive.  For example, when consumers subscribe to basic phone service, they do not

make a series of distinct, individual choices regarding whether to subscribe to, or forgo,

single party service, access to emergency services, access to operator services, or access

to directory assistance.  All are features of the overall package.  The same applies to

equal access.  It is a standard and expected service in a basic local service package.  If

one were to follow the opposition’s line of reasoning to its logical conclusion, none of the

services listed above would be included in the universal service definition.

C. Equal access is being deployed in public telecommunication networks by
telecommunications carriers

In its zeal to shelter CMRS providers from any service upgrade obligation in

return for the high-cost support they receive, CTIA strains credulity to the breaking point

                                                                                                                                                
18 OPASTCO p. 12, citing Rural Task Force White Paper 2, The Rural Difference.
19 CTIA, pp. 6-7; Dobson Communications Corp. (Dobson), pp. 16-17; Nextel, p. 11; Western Wireless
Corp., p. 10.
20 OPASTCO, p. 2, fn. 5.
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by attempting to claim that carriers are not deploying equal access to consumers today.21

CTIA immediately contradicts itself by acknowledging that landline carriers provide the

service.22  The fact is, all LECs, both incumbents and competitors, have been required to

provide toll dialing parity since February 8, 1999.23  Therefore, deployment is obviously

occurring on a widespread basis.   

D. The inclusion of equal access is consistent with the public interest,
convenience, and necessity

NASUCA has correctly noted that those opposed to the inclusion of equal access

“focus almost exclusively on the impact on wireless carriers rather than on the overall

public interest.”24  Indeed, it is audacious for the very carriers who relentlessly espouse

the consumer benefits derived from supporting local competition in rural markets to seek

to deny rural consumers the benefits of choice in the long distance market.  Certainly, if it

is consistent with the public interest to have multiple ETCs in a rural market, it is also

consistent with the public interest to ensure that consumers have equal access to

interexchange service, regardless of their choice of ETC.  

V. CONCLUSION

Seeking ETC status is a voluntary decision.  Therefore, the addition of equal

access to the definition of supported services cannot be considered an indiscriminate

requirement imposed upon all CMRS providers that is prohibited by section 333(c)(8).

Because any ETC may become a rural market’s sole local service provider, equal access

should be added to the list of supported services in order to ensure that consumers have

unfettered access to the toll provider of their own choice.  In addition, equal access

                                                
21 CTIA, p. 7.  See also Dobson, p. 16.
22 CTIA, ibid.
23 47 C.F.R. § 51.211(a).
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clearly meets all four of the statutory criteria for inclusion in the list of supported

services.  Therefore, the Commission should add equal access to interexchange service to

the list of core services supported by universal service mechanisms.

Respectfully submitted,

THE ORGANIZATION FOR THE
PROMOTION AND ADVANCEMENT OF 
SMALL TELECOMMUNICATIONS COMPANIES

By:  /s/ Stuart Polikoff
Stuart Polikoff

Director of Government Relations

By:  /s/ Stephen Pastorkovich
Stephen Pastorkovich

Business Development Director/
Senior Policy Analyst

OPASTCO
21 Dupont Circle NW

Suite 700
Washington, DC 20036

(202) 659-5990

April 28, 2003

                                                                                                                                                
24 NASUCA, p. 3.  See also Nebraska Companies, pp. 7-9.
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