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Re: Ex parte.CSDocketNo. 02-52.AppropriateRegulatoryTreatmentfor
BroadbandAccessto theInternetOverCableFacilities

On Wednesday,April 30, 2003,Bob Quinn, DmaMack andtheundersignedof
AT&T andDavid LawsonofSidleyAustin Brown & Wood,representingAT&T,
metwith Kyle Dixon, EricBash,PeterCorea,PeggyGreene,Alison Greenwald,
JamilaBethJohnson,JohnKiefer, PriscillaLee, andJohnNortonoftheMedia
Bureau. Thepurposeofthemeetingwasto discussthe conceptof“regulatory
parity” asoutlinedin thecablemodemnoticeofproposedrulemaking(Cable
ModemNPRMat¶ 85). Attachedis anoutlinethatwas distributedatthe meeting.

As discussedin theoutline, thereis no basissimplyto assume,asthewireline
carrierssuggest,thataccessregulationof cablemodemprovidersandDSL providers
mustbe symmetrical. Rather,thereis anestablishedframeworkfor assessingthe
needfor accessregulationthat focuseson therisk ofmarketpowerabuseand,where
suchrisksexist,theexpectedcostsandbenefitsofregulationoftheparticular
networkin question. And it is clearthat if onebelievesthat both cablemodemand
DSL providershavesomemarketpowerasaresultof monopolyin somelocal
marketsandduopoly in others,applicationofthis establishedframeworkmay
nonethelessleadto theconclusionthatthereis astrongneedfor continuedaccess
regulationofwireline carriersbut not for thecreationandimplementationofnew
cableaccessregulation.

In this regard,therelativerisksof marketpowerabuseareverydifferent.
Wirelinecarriers’ unbundlingandnondiscriminationobligationsarewarrantedfor
reasonsthat simplyhaveno analogin thecableenvironment.A wireline carriers’
uniquepositionasthedominantproviderof local telephonefacilities usedto
provisionnarrowbandinternetaccessservices(and secondtelephonelinesusedto
accesssuchservices)andlegacybroadbandservicessuchasTi servicegivesthem
anticompetitiveincentivesto resistdeploymentofnewer,cost-basedbroadband



services.Thenatureoftheseincentiveswasdescribedby thewireline carriers
themselvesin commentsfiled with this Commissionin theTriennialUNEReview
proceeding:

“Third, advancedservicesareincreasinglylikely to cannibalizethe
traditionalservicesofferedby ILECs. Forexample,theadventofdigital
subscriberline (“DSL”) technologyhasappliedthebrakeson ILECs’
‘secondline’ service,and dedicatedhigh-speedconnectionsto packet
networksaresteadilyreplacingmodem-basedconnectionsto
circuit-switchednetworks,while deliveringservicesofequalorbetter
quality to customers.In thisenvironment,ILECshaveto careftilly fine
tunethesequencein whichthey introducetheirnewservices,andthe
timing with whichthey do so Thatis, evenascompetitivedevelopments
compelthemto shortenthelife cyclesof existing revenue-earning
servicesin orderto introducereplacementservices,ILECshaveto balance
theopportunitycostof failing to introducethosereplacementsagainst
theneedto recoupthe significantinvestmentsthatgo into developing
successivegenerationsof services.”

Cablemodemservices,in contrast,arecablecompanies’first Internetofferings.
As aresult,increasingbroadbanddeploymentandrevenuesis muchmore
unambiguouslypositive for cablecompanies. Thetensionthatexistsin awireline
environmentto “carefully fine tunethesequencein whichthey introducenew
services”soasto balancethecostsofcannibalizingolderservicesin favor ofnewer
onessimplydoesnot existin this contextfor cablecompanies.

Moreover,anyrationalanalysisofthecontinuationor introductionof access
regulationmusttakeinto accountthe costsandbenefitsof doingso. Althoughthere
is no basisto concludethatthemuchheraldedintermodalcompetitionfrom threeor
morecompetingnetworkswill becomea widespreadrealityin only two to three
years,if theCommissiondeterminesthatsuchintermodalcompetitionis likely in
five orsoyears,that shouldinform any considerationofimposingan entirelynew
accessregulatoryframeworkon cable. As experiencewith theinitial implementation
oftheComputerInquiriesregime(andof networkelementunbundling)illustrate, it
inevitablytakesyearsfromthe announcementofnewaccessregulationto actual
implementationin themarketplace.Muchtimeandmoneywould haveto be
expendedto applyany accessregime(includingthe existingComputerInquiries
regime)to cable. Thus, evenif theCommissiondecidedtodaythat accessregulation
wastheright coursefor cable, it would bealong timebeforethatbecameareality in
themarketplace.Theperiodbetweenactualimplementationandeffectiveintermodal
competitioncouldthusbequite short, andthus thepublic interestbenefitsassociated
with that regulationwouldbe limited (andwouldhaveto be balancedagainstthe
relativelyhighcostsof applyingaccessregulationto facilities that haveneverbeen
subjectto suchregulation).

1 ReplyDeclarationby NERA on BehalfofBellSouthCorp.,CCDocketNo. 01-338(filed
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Conversely,theupfrontworkof implementingaccessregulationfor wireline
carriershasalreadybeenundertaken.Thatmeansthat, relativeto cable,thecostsof
regulationaremuchlower andthetheassociatedpublic interestbenefitsaremuch
greater(becausetheyarealreadyaccruingandneednot awaita lengthyandcosty
implementationperiod). Relievingthewireline carriersoftheirunbundlingand
nondiscriminationobligationsin advanceofthe intermodalcompetitionenvisioned
by theCommissionwould simplygive licenseto thewireline carriersto acton the
anticompetitiveincentivesdescribedabove,to discriminateagainstall but afew
favoredinternetserviceproviders(“ISPs”) andto ensurethatthe carriageavailableto
thosefavoredISPswasstructuredin awaythat furtheredthewireline carriers’
interestsin profit maximizationandnot thepublic interestin competitivemarket
outcomes.

Finally, the Commissionis surelycorrectin its briefbeforetheUnitedStates
CourtofAppealfor theNinth Circuit in BrandX InternetServices,et al v FCC2

thatthereis no merit to argumentsthattheTelecommunicationsAct of1996 (and
specificallysection706 oftheAct) requiresthe Commissionto treatall broadband
servicesalike. As theCommissionstated,“In particular,section706 doesnot
addresswhetherall broadbandservicesmustreceivethesameregulatorytreatment.
Nor doesany otherpartoftheCommunicationsAct speakto thesubject.”

OneelectroniccopyofthisNoticeis beingsubmittedto the Secretaryofthe
FCC in accordancewith Section1.1206ofthe Commission’srules.

Sincerely,

cc: K. Dixon
E. Bash
P. Corea
P. Greene
A. Greenwald
J. Johnson
J. Keifer
P. Lee
J.Norton

~BrandX InternetServices,etal. v. FederalCommunicationsCommission,Nos. 02-70518,02-70684,
02-70685,02-70686,02-70879,02-71425and02-72251,brieffiled (9thCir. Oct. 10,2002).
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Regulatory Parity

•:• The 1996Act itselfestablishesdifferentregulatorystructuresfor wireline carriersandcable
televisionproviders;Title II andTitle VI

•:• Section706 offersno supportfor “regulatoryparity” asit speaksto thedeploymentof advanced
telecommunicationsservicesNOT theextentof its regulation

•:. FCChasconsistentlyfoundthatdeploymentis “reasonableandtimely”

• Arguingthat identicalregulatoryrequirementsaremandatoryasamatterof law ignoresprior
FCC orders,appellatecourtreviewsof thoseordersandtheuniquemarketpowerand
anticompetitiveincentivesof ILECs in this regard

+ ComputerIII decisionremandedby the9th Cir. Ct. holdingthattheFCCrequirementsfailed to
adequatelysafeguardthepublic

•. Thatan ILECs DSL offeringmight facecompetitionfrom acablecompanycouldnotby itselfbe
groundsfor concludingthatwholesaleaccessregulationof theILECs networkis no longer
appropriate
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Incentives

TheFCCMust ConsiderIncentivestoAbuseMarket PowerbyNetwork Owners

+ Regulatoryparity existsin theretailmarket.

•:• ConsiderableevidencethatILECs and cablecompanieshaveradicallydifferent incentiveswith
regardto grantingunaffiliatedISPsaccessto theirnetworksandthatdifferential regulationis
appropriate

•:. 211(~line revenuein themassmarketandTi revenuein businessmarketvs.DSL

+ ILECscanbeworseoff whenanexistingnarrowbandsubscriberswitchesto DSL
•:• Dueto therisk of “cannibalization”of 2nd/Ti lines, ILECs haveastrongincentiveto setDSL

pricesabovecompetitivelevelsandpromoteDSL only enoughto dampenmigrationin markets
wherecablemodemserviceis available

•:• Cablecompanieshaveno legacydataline revenueto protect

•:• Increasedcablemodemsalesmeanonly greaterreturn on their investmentto upgradetheir
networks -

•:• Unlike theILECs coretelephoneservice,cable’svideoservicesaresubjectto substantial,
nationwidecompetitionfrom satellitecompetitorswithoutviablebroadbandInternetofferings


