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DearMs Dortch 

EarthLink, [nc , tiles this exparre presentation to explain the legal framework requiring 
incumbent local exchange carriers (“LECs”) to provide wholesale DSL to independent Internet 
service providers (“1SPs”) on a common carrier basis. Further, as explained below, the facts in 
the record in this Wireline Broadhand proceeding show that these services must continue to be 
provided on a common carrier basis for the foreseeable future. In short, the Communications Act 
(“Act”), as interpreted by the courts and the Commission, requires carriers to  provide wholesale 
DSI. to independent ISPs on a common carriage basis because there are no alternative common 
carrier wholesale broadband services reasonably available to independent ISPs to meet their needs 
for providing hundreds of thousands of end-users high-speed Internet access services. 

1hr NAI(UC I 7i t l I .~  Mandarory a d  C,’onlrollig 

In  Virgin Islands,’ the D C Circuit upheld the Commission’s ruling that the term 
“telecommunications carrier,” defined in the Act as a “provider of telecommunications services,” 
has the same meaning under the Act’s current language that “common carrier” had under the Act 
prior to the 1996 amendments, and as defined twenty-three years earlier by the same court in 

~ NAKUC I.’ In that case, the court looked to “the common law ofcarriers to construe the Act” 

_ _ ~ ~ ~  ~ _ _ ~  

Virfiin Islands Tcl. C o o  v.  F.C.C , 198 F.3d 921, 925-926 (D.C. Cir. 1999) (.!Virgin Islands”) (allirniing FCC 
holding that ‘Ihc dchnition of ‘tcIcconimui~icalio~~s scniccs’ in llic 1996 Act was ‘intendcd lo clariry I l l a t  
tcIccoin~nunicali~ns scniccs are coininon carrier services’) (citing Cahle & Wireless, PLC, 12 FCC Rcd X j  16,1111 
14-15 (1997)). 

’ Nal‘l Ass‘norRegulalon. Util .  Cornins. v.  FCC, 525 F Zd 630 (D.C. Cir. 1976) (‘“ARUC I”), 

I 
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and determined that the statutory definition of “common carrier”-now “telecommunications 
carrier”-was an  entity that “undertakes to  carry for  all people indifferer~tly.”~ In other  words, 
whether wholesale DSL provided t o  independent tSPs is a “telecommunications service” under 
the Act is determined by applying the common law test set ou t  in NARUC I and its progeny 
Application of the N A R U C  I analysis is rncmdanlory, and it cannot  b e  changed by the Commission: 
“The  common law definition of common carrier is sufficiently definite as no t  to admit of agency 
discretion i n  the classification of operating communications c a ~ r i e r s . ” ~  

I n  order  t o  determine if incumbent LECs undertake t o  carry wholesale DSL fo r  all people 
indifferently, the F C C  and, ultimately, t h e  courts  consider a range o f  factors, broken generally into 
t w o  prongs.  “first, whether  there [is] any legal compulsion thus to serve indifferently, and if not, 
second. whether there  a re  reasons implicit in the nature of [provider] operations t o  expect an 
indifferent holding out t o  the eligible user p ~ b l i c . ” ~  incumbent LEC-provided wholesale DSL 
service meets this test today and will continue to meet it for  the foreseeable h t u r e ;  as a result, it 
must continue t o  b e  classified a s  common carriage. 

Ihe I.ir.tl Prong of [he M [ J ( Y  7k.tl Ikcpires Common Carriage for BOC-Provided Wholesale 
LLSf, Service. 

Applying the facts o f  wholesale DSL service t o  the first of these prongs, t h e  Bell 
Operating Companies  (“BOCs”) a re  currently under a legal compulsion to offer wholesale DSL 
indifferently under generally available tariffed terms. This compulsion was made  explicit in 1980 
when the Commission imposed upon t h e  BOCs t h e  CurnpzrlerfI obligation to unbundle and make 
available under  tariff the transmission component  of enhanced services offered by the BOC itself 

at  641 I n  addilion to c a q i n g  for all pcople indiBcrently, common carriage status also turns on whether “the 
s)stcrn [is] such lhat customers transmil inrelligcnce or [heir own design and choosing.” National Ass’n 01 
m t o ~ ~  Util. Cornins. 1, F a ,  533 F.2d 601, 6OY (D C Cir. 1976) (“NARUC IT”) (citations and internal 
quolalions omilicd). Because wholcsale DSL provided to indepcndcnt ISPs clearly meets this test, this point is not 
at issue i n  this procccding. See i l e p l o ~ m e n /  o/CVireline Services Ofleering Advanced Telecommunications 
(.‘bpahi/il,v, Memorandum 0-and Order, 13 FCC Rcd. 24011, 7 36 (1998) (incumbent LEC XDSL serviccs 
are “tclccominunications scrvices” offering “a transparcnt, uncnhanced, transmission path’); see d w ,  Us 
Tclccom Ass’n v F C C ,  295 F.3d 1326, 1335-1337 (D.C. Cir 2002) (upholding FCC decision that state-run 
network was common cnrricr becausc, among other rcdsons, usc liinitalions did not include policing content). 

I ~~~ NARUC . I al 614, .see Cornpuler and Communications lndustrv Ass’n v .  FCC, 693 F.2d 198, 212 (D C. Cir. 
1082) (Title 11 ‘.does not give llic Commission unlcttcred discretion lo rebwlalc or not rebwlatc common carricr 
scm ICCS”). 

ld at 6.12 

i n  h e  .L.lrrtter ofAmendmenr i f 9c I ion  64.7112 e f the Commission ‘s Rules and Regulations (Second Computer 0 

inPirvl ,  FjflalDcclslon; 77 F.C.C. 2d 3x4, 42X ( I  9x0) (“Thc common carricr offering of basic transmission 
sen‘~ccs arc rcgulatcd under Title I I  orthe Act ”) (“ronipurer if’). 
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There  is no question that BOCs are  currently under such a compulsion; indeed, this is among the 
very requirements they seek to eliminate in this proceeding ’ The Computer II and Cornpuler Ill 
provisions that impose this compulsion, in  fact, were  imposed under  the Commission’s Title 11 
authority, reflecting the Commission’s view that, even in the  absence of the Computer Inquiry 
requirements, these services were “common carrier” services and were therefore subject to the  
reasonableness and non-discrimination provisions of Sections 201 and 202 of the  Act .*  

’urrenlly and@ ihe Foreseeubk fiiiiure, rhe Public Inlere.sr Requires Common Carriage for 
Iticiimhetii IJCl’rovrded Service 1Jtider the I k v i  Prong oj lhe  NA RUC I Tesl. 

The Commission has interpreted this prong o f t h e  N A R U C  I test to include a 
determination o f  “whether there is a public interest reason for the Commission to require facilities 
to be offered on a common carrier basis.”9 Specifically, in conducting this public interest analysis, 
the Commission has  “focused on the availability of alternative common carrier facilities.”i0 Thus, 
if permitting a carrier to offer wholesale D S L  a s  private carriage would  result i n  a shortage of 
common carrier alternatives for independent ISPs requiring such wholesale service, the  
Commission would have to find such an  action fails its public interest test .  Stated alternatively: 
“Under  NARUC~I and Commission precedent, our  decision necessarily must consider whether the 
proposed [service] is a competit ive ‘bottleneck’ ( i  e. , whether there a re  no competit ive 
substitutes, enabling the  owner  to restrict output  o r  raise prices), o r  whether  there are, in  fact, 

__ .~ 

’ Commenls of BellSouth Cop .  a t  I 2  (filed May 1, 2002); Commenls of Qwest Comrnunicalions Inlemdtional, Inc 
at 2 I (filed May 3, 2002); Commcnts of SBC Cornmunicalions Inc. at lX (filed May 3, 2002); Comments of 
Verilon at 34 (filcd May 3, 2002). 
n 

m n r ,  4 FCC Rcd I, 7 271 (19x8) (“We do not accept Bell Atlantic’s argurncnt lhat hasic scrvices wjith 
interslalc enliaiiccd services arc no1 subjccl Lo intcrstaLc lariffing under Title I1 of the Act.”); 47 U.S.C. 5 
20I(h)(carricr rates and practices inust be ‘:just and reasonable”), $ 202(a) (carrier may not engagc in “any unjust 
or utlrciisonablc discriininalion”): 1998 Riennial regulatory lIcview - Revieie offCusromer Premise.s Equfpmenl and 
Enhanced Services 1)nbundling /(tiles in the Inlerrxchangc. /%change Access and Local Exchange .t4arkels, 
Reporl and Ordcr, I 6  FCC Rcd 74 18, 11 46 (2001) (Seclions 201 and 202 prevent carricrs from discriminating 
against cornpcling idormation service providers) 

(‘ompuler I / ,  77 F.C.C ai 428; 1,iling andReview oJOpen .Vehvork /trchilecture Plans, Memorandum Opinion 

T~l-Oplzk I.rd., Memorandum Ooinion and  Order, 100 F C.C.Zd 1033, 11 29 (1985) (“Tel-Oplik”); see 
Conmrfssion Con.rideralron uJAppIicarions under [he Cable /,anding License Acl ,  Noticc of Proposed Rulenraklng., 
15 FCC Rcd 20789, 1 6 5  (2000) (“CL/A ;\llJRbP). In  7e/-Oprik, bascd on an analysis of common-came1 
allcrniiti\’cs available LO a proposed pri\)akxarriagc siihinarine cable system, the Commission establishcd a 
“gencral policy direction on privatc altcrnative submarine cablc systems.” TeI-Oplik a1 7 43. Pursuant lo that 
policy, as of 2000, “ilie Commission has not dented non-common carrier slatus to a submarine cable applicant that 
has rcqucslcd i t . ”  (%/.A VPRMalr 69. The Commission has not ;Idopted a similar policy for any domcstic 
wireline servtcc. including uholcsalc DSL provided IO Independent lSPs. 
i n  

9 

C’/,f.,l .VP/?:i.I. 3 65 (citing Cahle & Wii-ele.r:s, Cable Landing License, 12 FCC Rcd 8516, 1111 15-16 (1997)) 
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competitive alternatives ”l ‘  This makes perfect sense if reclassification would result in 
independent ISPs being unable to obtain wholesale DSL service at reasonable rates, terms and 
conditions to meet their needs for the provision of broadband Internet access service to end-users, 
then the public interest would be disserved.I2 

I n  order to qualify as an alternative sufficient to meet the public interest inquiry in the first 
prong of NARUC I, a broadband access service or group of services would have to be priced 
competitively i n  order to restrain the incumbent LEC from increasing wholesale DSL prices.I3 It 
would have to be currently available, rather than simply planned,I4 and it would have to be 
capable of meeting ISPs’ needs by absorbing a mass influx of new access orders in the event the 
incumbent LEC raises wholesale DSL rates or manipulates the terms of the service in an abusive 
fashion; otherwise it would not be capable of serving as a competitive a1ternative.I’ Finally, the 
service or group of services would have to be of sufficient quality that it could serve ISPs’ access 

~ ~~~~~ ~~~ _ _ ~ ~ ~  ~__ 
” A1;GTSubmarine ~Sy.vlems. lnc.,  Cablc Landiny Liccnsc, 11 FCC Rcd 14885, 11 39 (1996) (“,47*T-SS/”). 

Bccause Ihc allernatives being considered must be rcdsonablc substilutcs for wliolesalc DSL, they also must bc 
\who/e.de scnices capable of scrving custorncrs such as the indcpcndenl lSPs that currently purchase wholesalc 
DSL scn’ice lroin incumbent LECs. In lact, many of thc cases addressing this issuc involvc serviccs sold at  
wholcsale to rctail sen’icc providcrs ,See Domeslie Fixed-Sate/lire Transponder Sale.y, Mcmorandum ODinion, 
- Ordcr, and AuthoriLation, 90 F.C.C 2d 1238, f 1 n 2 (1982) (“Transponder Sales”) (satellite transponders used, 
among other things, to transmil television channcl with associatcd audio, “the large majority of transponders 
should remain availablc on a common carrier basis”). .see alm Revisions to Part 21 ofthe ComrnisAjon’s Rules 
ltegarding rhe .Wulripoin/ Distrihulion Servicc, Report and Order, 2 FCC Rcd 4251, 711 7, 8 (1987) (Multipoint 
Distribution Serviccs “ o k r  transmission capacity to customer-programmers, who in turn provide subscription 
video cntertaininent programming to cnd-users;” FCC considered alternalive transmission options). Accordingly. 
argiirnenls that thc FCC should bc unconccrned wilh making wtiolcsale DSL available Lo independent ISPs as long 
as ;it least one incumbenl LEC-prcFerred ISP rcccives DSL transmission do not servc to mcct the requirements of 
NARUC I See EarthLink Ex Park Letter to Carol Matley, Deputy Chiel, Wlreline Competition Burcau (March 
19, 2 0 0 3 )  (responding to SBC L x  Parre Lctkr to Mal-lenc H Dortch (March 7 ,  2003)). 

I’ As noted above, Ihc allernative must bc '-competitive substilutcs” prcventing the incumbcnt LEC from being able 
to “rcstrict output or raise prices” for wholesale DSL A T&7-SS/ at ‘1 39. 

I’ Personal Communica/ions lnduslry /Issociation ‘,s Broadhand Personal Communirahons Services Alliance s 
Pelition for l’orhearancefiv Broadhand Per,Yonal Communicafions Services. Mcmorandum Opinion and Order 
and Nolicc of Proposed Ruleinaking, 13 FCC Rcd 16857, 4 22 (“/’CI,I Broadhand PCS”) (Rehsing to forbcar 
froiii apply ing  Titlc II prosisions becausc, among other reasons, “licensces do not cxen any disciplinary effect in 
Ihclr markets unt i l  a k r  thcy announce their inlcntions to comrnencc opcrations, identi$ thc services they intend lo 
o k r .  and begln soliciling busincss. While six broadband PCS licenses liavc now been awarded in most areas, 
man! Iicensccs ham yct to begin orferlng sen’iccs ”) 

public interest evaluation was “the adequac) of [tic rcmaining corninon carrier capacity to serve users’ nccds”). 

I S  
I4bldCorn~lUnicaliun.~, ]ne. v. K’C, 715 F.2d 1465, 1474 (DC Cir. 1984) (a “keyconcern” i n  [he Commission’s 

http://who/e.de
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needs at least as well as the incumbent LEC-provided wholesale DSL service.I6 Unless the 
alternative meets all of these criteria, it cannot be expected to restrain an incumbent LEC from 
abusing its wholesale DSL customers 

In this proceeding, five types of wholesale broadband service for independent ISPs have 
been suggested as alternatives to ILEC-provided DSL. competitive LEC-provided DSL, satellite, 
wireless, power line, and cable transmission As explained below, even in the absence of a 
(’ompuler Inquiry obligation to serve indiscriminately, both BOC and non-BOC incumbent LECs 
would still have to provide wholesale DSL service as common carriage because there are no 
common carriage alternatives for wholesale broadband transmission, nor will there be for the 
foreseeable future ” 

Competitive L B  - A few Competitive LECs (sometimes called data LECs or “DLECs”), 
primarily Covad, also provide wholesale DSL service to LSPs, but DLECs do not amount to a 
substantial alternative with the capacity or even the geographic coverage to  function as a 
substituting vendor relative to the ubiquity of the BOC DSL offering. Four years ago, the 
Commission found that competition among competitive LECs had not progressed enough to 
support  the elimination of competitive safeguards designed to  protect ISPs. “[Wle do not believe 
that our progress in  implementing the 1996 Act has reduced the threat of discrimination 
sufficiently to warrant removal of any of these additional safeguards at this time.”” In the ensuing 
years, the availability of DLEC wholesale DSL as an alternative to incumbent LEC wholesale 
DSL has not significantly improved. Since the fall-out in the telecommunications sector starting 
in 1999, almost all of the DLECs offering wholesale DSL have suffered insolvency, financial 
instability, and loss of customer base Companies such as Rhythms, NorthPoint, DSL.net, Prism 
and others that were to provision wholesale DSL transport to ISPs are today either completely 

.See, ;I 7 ’ & L S S /  at 11 42 n.  40 (sakllire lacililics no1 rclicd upon as alternalives Lo proposed private carriage cable 
systcin because olprobleins with quali ty).  

Even iTa single twablc allernativc to incumbent LEC-provldcd wholcsalc DSL were reasonably available, the 
rcsultirig duopoly would no1 rcstrilin eilhcr providcr’s behavior 10 protccl indepcndenl lSPs and llicir end users 
from anticompclitibe m i o n  and thc cxtraction of supra-colnpetitivc prices. In r e p l i n g  the EchoStadDircctTV 
mcrger, the Cornmissiori uas unwi l l ing  lo crcate a n  M W D  market i t  characterizcd as “at best resulting in a 
mcrgcr to duopoly ” Application of EchuSlar Commun,calions Corp , General .Wotors Corp., and Hughes 
idecrrunrc.~ (‘orp.. Hearinr Designation Ordcr, 17 FCC Rcd 20559, 1i 275 (2002). Recognizing the potential for 
“coordinated inlcraction aniong firms in the rclcvanl market . .  . could rcsult in substantial consumer wclfdre losses, 
thc Commission found that such lilnitcd coinpctition “is likely to harm consumers by . . .  creating the potential for 
highcr priccs and l o w r  scrvicc quality, and ncgativc impacts on future innovation.” Id, 1280.  Also, see Pc/A 
l~rou11‘6andPC~C f 2 I (dcscriblng carly, prc-compclilivc broadband PCS markel as “enjoy[ing] duopoly market 
power”). 

I 6  

1 :  

I X  I n  rhr Mauer  oJC’ompuler 111 Furrhcr l~t.inandlJrocreriing.c, Rcport and Ordci, 14 FCC Rcd. 4289, 7 16 (1 999), 
recon., Order. I 4  FCC Rcd. 21628 (2001). 

http://DSL.net
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out of the market or have significantly retreated from offering wholesale broadband transport.’’ 
Even the Verizon spin-off Genuity has exited the wholesale DSL market after severe financial 
strain and bankruptcy.” Covad Communications, which is perhaps the only remaining national 
DLEC still in  the market, today operates post-bankruptcy and, according to its most recent 
releases, provides 339,000 DSL service arrangements on a wholesale basis2’ By contrast, SBC 
hust one of the large incumbents) boasted 2 .5  million DSL lines in the first quarter of 2003.22 
According to the FCC’s most recent High Speed Datu Reppori, as of June 30, 2002- 
approximately three years after the Commission found competition insufficient to support 
elimination of competitive safeguards protecting ISPs-only four percent of ADSL service 
arrangements are provided by DLECs 23 In addition to issues of scale, the financial turmoil in the 
competitive LEC market makes it difficult for ISPs to rely heavily upon DLECs for wholesale 
DSL service, especially because the DLEC’s demise or provisioning failures would impose severe 
strain on the ISP’s customer relationship. Given DLECs’ financial straits, it is unlikely that any 
DLEC can or will in the foreseeable future be able to handle the volume of ISP-directed business 
necessary to provide a reasonable alternative to incumbent LEC-provided wholesale DSL. 

Moreover, in  many cities and towns in the U S., DLECs are not an alternative source of 
common carrier facilities because they do not provide any service there at all.24 Covad reported 
this month that it provides services (which may include DSL) in 94 Metropolitan Statistical Areas 
of the country, with coverage of 45% of US homes and businesses.*’ Thus, there is not even the 

Companies in thc tclccommunicaiions “scctor accoumcd for nearly half of Ihc $45 billion of deraults in high- 
yicld bonds i n  2001 .” N . Y  Sunday Tiincs, Busincss Section, “Will he bc K . 0  ‘d by XO? Forstinann Enters thc 

I 9  

k n g ,  Again,“ a1 7 (Feb. 24. 2002). 

Curnnienl.c Iiwifed on (knuity l’elecurn lnc. Application lu Di,rconlinur Uomesric lelecurnrnunications Services, 

’-). “Gcnuity Posts Founh-Quarter Loss After Charges,” Reulcrs (Feb. 7 ,  

20 

___ Public Noricc, DA 03-60? (re1 March 7, 2003) (“As part d i l s  liquidalion, Genuity now sccks to discontinuc its 
rcmaining doincstic interstate serviccs . 
2002) (Cenuily “stock as killen 89 pcrcent sincc June 2000, d i c n  i t  was spun oRfrom GTE Corp”).  

Covad Coinmuniciitioiis Group, liic , SEC Form X-K Rcporl, at 1 (April 10, 2003) (“Covad 8 - K )  

22 SBC Communications Inc., Inwvlor Hr ie jny ,  a1 8 (“SBC now has 2 . 5  million DSL subscribers”) (April 24, 
2003). j m n d  a ( .  http~//~~ww.sbc.comiInvestor/Financial/ Earning-ldoldocs/l Q-03-1B-FINU.pdf. 

23 “High Speed Scwices lor lniernct Access- Status as of Iunc 30, 2002,” Industry Analysis and Technolog) 
Division, Wireline Cornpclilion Bureau, a i  3 (rel. Dec. 17. 2002) (“Migh Speed Datal(epor[ ”1. 
24 FoQ-two percent of American comniunities (as reflected by 7.ip codes) have Lero or only one high-spccd 
provider in  senwe.  ThirdRrporl. Appcndii C. Tablc 9. 

’’ Covad X-K. 21 Ex 99 I and I 
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possibility of DLEC coverage, and competition, for at least 55% of homes and businesses today.” 
Moreover, in some communities served by DLECs, coverage likely does not include the entire 
community, leaving parts of the community unserved entirely, particularly in rural areas and small 
t o ~ n s . ~ ’  Thus, DLECs cannot generally be viewed as a sufficient alternative to the incumbent 
LEC 

Finally, EarthLink notes that a number of issues that could have tremendous relevance to 
the viability of the DLEC as an alternative source of DSL are currently under consideration by the 
Commission in the l /NE 7kiennial Rewieu, pr0ceeding.l’ Because of the Commission’s ex parte 
rules, EarthLink will not comment on that proceeding or its possible impact on the Wireline 
Hr(~ndh~nd proceeding at this time. EarthLink reserves the right, however, to address h l l y  those 
issues once the Commission releases an order in  the UNk.’ Triennial Review proceeding. 

Satellite and ~Terrestrjal Wireless ProvideB ~ Satellite and terrestrial wireless services are 
promising but insignificant sources of wholesale broadband transport in today’s market. As stated 
in the Nigh Speed flula Repori, satellite and fixed wireless combined provided approximately 
220,588 high-speed lines in June 2002,2” and, according to the 2002 Third Reporf, terrestrial 
wireless accounts for “50,000 to 150,000 high-speed  line^."'^ 

Satellite providers-EchoStar and DirecTV-do not currently offer a viable substitute for 
incumbent LEC DSL For the most part, satellite services provide only a downstream high-speed 
connection and require a return channel via an analog telephone modem connection. Further, 
satellite services, with their high nonrecurring charge and recurring wholesale monthly rates, are 
significantly more expensive than the wholesale offerings of broadband transmission via DSL or 
cable Neither the quality nor the price factors are expected to change in the foreseeable future. 
EarthLink does offer Internet access via such services, but they are useful only as a last resort for 
the rare end-user willing to endure the quality and price drawbacks. 

It may be lha l  55% undereslimalcs oTlhc lack oTavailabilily of residential ADSL, since it would appcar that 
Covad’s rcport is bascd on 11s total VDSL serviccs to both homes and busincsses, and does not break out numbers 
for ADSL serving residential consumers. 

.See. 11;gh ,YpeedDufn lkpurt;  Tablc 1 1  (showing Lcndenc) for small and rural areas to have far fewer high- 

26 

?’ 

speed providers). 

’‘ Review ofthe Seclion 251 L‘nbundling 0hligmion.P 01 lncunrbenl Local Exchange Carriers, Notice ofproposed 
Ru!cm&nx, 67 Fed Reg 1947 (Jan. 15: 2002). 

Iligh Speed Dara Report, Tablc 1 :(i 

Inquiry (’oncemin~ The Deploynirwi ffAdvnnrw1 T ~ l i ~ r ~ m ~ n u n ~ r a l ~ o n s  Capahrlir)~, Third Report, I7 FCC Rcd 30  

2x44, 7‘1 55, 60 (2002) ( ‘Third l<epor/”) 
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Terrestrial wireless services, such as point-to-point microwave or 3G services, are simply 
not a feasible alternative to wholesale DSL transport service. In the 7hirdReport (7 5 5 ) ,  the 
Commission estimated that between 50,000 to 150,000 lines are provisioned via fixed wireless 
services Moreover, fixed wireless service providers, such as Winstar and Teligent, have suffered 
serious financial losses and, in many cases, bankrupt~ies.~’ Even the top MMDS licensees, 
including Sprint and AT&T, have announced plans to scale back or suspend their fixed wireless 
operations. 
viable alternatives to incumbent LEC wholesale DSL service. 

-32 As a result, such services are not now, nor will they be in the foreseeable hture, 

Power Line Communications - While EarthLink believes that power line communications 
(“PLC”) holds much promise and is actively engaged in  PLC development, it is also true that PLC 
is currently a technology in the trial stages.” It is not a technology that has been commercially 
deployed, it has not demonstrated any history of handling scale, and it certainly is not today a 
viable alternative source of wholesale broadband transmission, nor can it currently be relied upon 
to be an alternative in the foreseeable future. 

Cable transmi-. As noted above, key to the NARUC 1 test is a determination of 
whether any conzmori currier alternative services are reasonably available. Because the 
Commission has ruled that the pure broadband transmission underlying cable modem Internet 
access service is not a common carrier service, such transmission cannot serve as an alternative 
sufficient to meet the NARUC I inquiry, even if it were reasonably available to independent ISPs 

Further, wholesale broadband transmission is not reasonably available to independent ISPs 
from cable providers, even if on a private carriage basis. Indeed, of all lSPs unaffiliated with a 
cable provider, EarthLink has been the most successhl in obtaining wholesale cable access, but 
such access is limited to one cable network and two cities on another, covering approximately 20- 
25 percent of the cable market nationwide. In short, because cable providers do not make their 
transmission services available at wholesale to more than a few independent ISPs and have thus 
far offered such services only on a limited basis, broadband transmission over cable cannot be 

” “Llquidation Could Be In Winst;ir’s Future,” Broadband Week (Dec. 1 1 ,  2001), “Turbulent Times At Teligcnt,” 
Broadband Week (Nov. 15, 2001). 

” “AT&T Bags Flved Wireless,” Broadband Weck (Ocl 24, 200 I ) ,  “Status of Sprint Broadband Dircct,” a1 
www sprintbro;idband.com/statusFAQ h1ml (dcscribing that Sprint has suspendcd accepling new cuslomcrs fol 
fixed wirclcss). 

”“High Spccd Nct Coming Io a Plug Near You’?’’ I , S l  7bday. April 14, 2003 (“At leas1 a dozcn utilltics are 
conducling licld trials, Including, among thc USA’s 15 largcst, llie Southern Company of Atlanta, American 
Elcclric Powcr oTColumbus, Ohio, and Ncw York-bascd Con Edison. AI least IWO uiilitics - Pennsylvanla Power 
& Llghl and Ameren of SI. Louis ~ are expected to launch scrvice in  a few neighborhoods this year. Some utilities 
in  Europe and Asia alrcady offcr lilnllcd service.”). 
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expected to constrain the behavior of an incumbent LEC providing wholesale DSL to independent 
lSPs on a private carriage basis. 

As the above discussion shows, the Commission in Cornpuler hzyuiry made express a legal 
compulsion for the BOCs to serve indifferently, thus meeting the NARUC 1 test for common 
carriage. Even in the absence of C’omyukr Inquiry obligations, however, the NARUC 1 test is 
nonetheless met for all incumbent LECs because there is a public interest reason to treat 
wholesale DSL service as coinmon carriage: there are no reasonably available common carrier 
alternatives to incumbent LEC (both BOC and non-BOC) wholesale DSL for independent ISPs, 
not will there be in the foreseeable future Accordingly, the public interest reason sought by 
NARUC I exists, establishing a compulsion that such service be treated as common carriage. 

l / . lK~ Hold 7hemselve.r Our lo Serve Indfferetitly and Are Therefore Common Carriage. IJnder 
lhe Sccond Prmg oJ’NAKUC,‘.!. 

The NARUC I analysis provides that if a service meets the first prong (whether there is a 
legal compulsion to serve indiscriminately), then the service is common carriage, and the second 
prong is not r e a ~ h e d . ’ ~  Since, as described above, incumbent LEC-provided wholesale DSL does 
meet that first prong, the second prong is inapplicable. Even if the Commission nevertheless 
proceeds to apply the second prong, it is clear that the service is currently provided on a common 
carriage basis, as the following discussion demonstrates. 

In  determining “whether there are reasons implicit in the nature of [provider] operations to 
expect an indifferent holding out to the eligible user public” under the second prong of the 
NARUC T test,j5 the courts and the Commission have considered the following factors, listed and 
addressed below In short, application of these factors yields that virtually every incumbent 
LEC’s offering of wholesale DSL is currently common carriage under the second prong of 
NARUC I, as well as the first prong, described above. 

~~ lndividualized Decisions_ “[A] carrier will not be a common carrier where its practice is to 
make individualized decisions, in particular cases, whether and on what terms to deal.”36 By 
contrast, the Commission has found a service provider to be acting as a common carrier where it 

~~ ~~~ _ _ ~  
i n  NMUC 1 at 642 ( “ W C  i n w  inqciire,,fir.n. \,heilier [here will be any legal compulsion thus to serve indifferenfly, 
and ! /nor.  .SECI)IZ/, whethcr there are reasons irnplicil in ilic nalurc of [thc servicelto expeci an indiffcrcnt holding 
out lo llic cligiblc uscr public.”) (cinplwsis addcd). 

’$ y 
’‘ a1 641 
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“ha[s] set generally applicable prices and terms of service.”” Incumbent LECs (including both 
BOCs and non-BOCs) provide wholesale DSL to independent ISPs pursuant to generally 
available tariffed terms They do not decide on an individual ISP basis “whether and on what 
terms to deal ” 

Relatedly, the Act requires that a “telecommunications service’’ be provided “directly to 
the public.’’38 According to the NARUC I court, “This does not mean a given carrier’s services 
must practically be available to the entire public. One may be a common carrier though the nature 
of the service rendered is sufficiently specialized as to be of possible use to only a fraction of the 
total pop~lat ion.”’~ Recently, the D C Circuit reaffirmed and strengthened this view, upholding 
the Commission’s decision that a state-run network available by statute only to state agencies and 
private schools, hospitals, and physician clinics was nonetheless provided “to the public” under 
the 

“holding itself out to the public” (i .e.  not acting as a common carrier) the fact that the carrier’s 
clientele for the service in question “might remain relatively stable, with terminations and new 
clients the exception rather than the 
primarily medium-to-long term contracts is a key indicator of such clientele stability.42 Incumbent 
LECs offer wholesale DSL to independent ISPs pursuant to various generally available tariffed 
contractual terms ranging from as little as one month to as much as five years. 

Stable Clientele. I n  N - M U C  I, the court found as evidence that the carrier would not be 

The carrier’s practice of engaging customers in 

~ _ _ _ _ _  Contracts tailored to needs of customers. “Pertinent to [the ‘holding out to serve 
indiscriminately’] analysis [is] the extent to which contracts are tailored to the needs of particular 

3 i  l’hilipprne Loris Dislancr Y e 1  (h. v lnturnalional li,lecom, Lld., Memorandum Ovinion and Order, 12 FCC 
Rcd 15001,’( l4(1997). 

’‘ 47 U S C. 3(16) 

NARUC I iil 641. Tn fact, although lSPs are llie bcsr-known cuslorners of incumbent LEC wholesale DSL, the 39 
- 

olTcrings arc no[ liiniled lo ISP cus~oiners. 

40 U S. Tclecom Ass’n v. F.C.C., 205 F.3d 1326, 1328, 1333 (D.C. Cir 2002) As a result, Qwcst’s argument that 
wholesale DSL sold to indepcndenl lSPs is sold ‘to lhose lSPs alone, not ‘the public,”’ and is therelore not a 
“lelccommunicaiions servicc.” m u g  fail,  Coinincnts of Qwest Communications International, Inc., CC Dkt. Nos. 
02-33, 95-20, 98-10 (filcd May 3, 2002) a t  17. 

NARUC I. 525 F 2d ill 643; see Trmxypunder Sblrs, 7 43 (“Each transponder will be offered (sold) o d y  Once by 
Llle domsat licenscc, and oncc die lranspondcrs arc sold, thc licensee’s markcling cfforts are ended. Conscquently, 
lhc busincss rcln~ionsliip under consideralioi~ licrc czcecds even the ‘high lcvcl of stability’ round significant in 
NARUC I ”) 

’” NARUC 1, 525 F.2d a[ 643; h’or/.ighr, Declerelon Rullng, 2 FCC Rcd 132,T: 20-21 (1986) (“h’urLighf’’) 
(leases of five and len years considered long-term). 
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customers.”J3 For example, in approving the sale of domestic satellite transponders on a private 
carriage basis, the FCC has relied on “evidence that the transponder buyer and seller have very 
particularized technical and marketing needs 
offerings of wholesale DSL may originate in  agreements with individual independent ISPs, each of 
those arrangements is tariffed and made generally available to all other lSPs These tariffs, of 
course, are not individualized to the needs of each ISP purchaser. As a result, even for the rare 
wholesale DSL contract that can be said to be negotiated with an ISP purchaser, the resulting 
tariff must also reflect terms the carrier needs in order to be able to make it available to all.45 

Although some generally available tariffed 

a h j s t i c a t e d  Cus tomea Another factor is whether the service “will be used primarily by 
business entities and institutions with sufficient ability and interest to represent themselves 
adequately in dealings with” the carrier.46 While some of the larger ISPs, such as EarthLink, may 
fit this description, the majority of ISPs purchasing wholesale DSL from ILECs are relatively 
small entrepreneurial entities ” 

Protection of Facilities, “ A  key aspect of private carriage is the care taken by the system 
operator ‘in allowing others to use [its] system, given [its] concern, first and foremost, that [it] 
preserve the integrity of the system for meeting [its] own communications needs.”’48 While 
incumbent LECs do impose very generalized facility-protection requirements upon lSPs buying 
wholesale DSL, these conditions are standard tariff provisions applicable across a number of 
access services. Moreover, since their inception and continuing on today, it is the BOO’ core 
business to  offer use of their facilities to  third-party carriers and end users, and there is no 

-. 

h o r L i ~ h f ,  ‘1 20. 

7ran.sponder Sales, 1 44 

Qwest argues that its ‘four separate okrings” of DSL arc evidcnce thai its wholesale DSL service is “tailorcd to 

$ 3  

d l  

4 5  

the necds of paniculx cusromers.” Thjs a r y m c n t  may hold up if Qwcst had only four ISP customcrs, but thal is 
almost certainly no/ the case In fact, QwesL also explains that end uscrs purchasing its retail, stand-alonc, purc 
lransmission DSL scrvicc can acccss “ovcr 400 independcnt ISPs,” suggesting that lhcre arc cenainly morc 
independent lSPs purchasing Qwest wliolesalc DSL than could possibly have their “indlvidualiLcd necds” mcL by 
Q\vcsi’s four “Lnilored” offerings. Coinmenis of Q u a t  Communications International, Inc , CC Dki. Nos. 02-33. 
95-20, 98-10 (filed Ma) 3 ,  2002) at 10, 16 n 40 (cmphasis in  original). 

h’or/.ighl, 11 I9 

. S t q  h x  Pone Presentation of the U.S. Small Busincss Administration (filed Scpt. 25, 2002) at 4 (“therc are 
approxi1n:licly 7,000 small lSPs . scrv[ingJ 77 million customcrs, which represents 55 percent or the markct”), 
and 5 (“Sinall ISPs havc no leveragc and no alicrnaiives bul to kzke whatcvcr dcal is offered to them by the 
wi rcl ine carriers’.) 

inaintcnancc or vcry high rcliability facior wcrc cvidcncc of private carriage) (cit:ction omitted). 

46 

47 

4X ~Vorl4’ht ,  7 22 (scrvicc provider using five percent olcapacily for own communications needs and requirmg 
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suggestion that “preserv[ing] the integrity of the system for meeting [their] own communications 
needs” is a concern at all, much less “first and foremost.” 

The Naiiirt‘ of Whole.de DSL Service 0Hering.Y in the Poreseeable 1.uiure Depends on the 
Ability ofl(easonab(y Available Siihstitiries io Restrain Carrier Behavior. 

As explained above, there will be no alternative wholesale broadband services reasonably 
available to independent [SPs for the foreseeable future, and as a result, the first prong of the 
NARUC I test would require such services to be offered as common carriage; application of the 
second-prong factors then would necessarily yield the conclusion that the service is common 
carriage That is why the test does not go beyond a finding of common carriage in  the first prong. 
I n  addition, while a carrier endeavoring to alleviate Commission concerns about ISP treatment 
may commit to serve indiscriminately even if it wins the reclassification i t  seeks, this would lead to 
the same result To the extent the carrier subsequently lives up to those commitments, the courts 
would apply the second prong of N A R U C  1 and find that the service is, in fact, common carriage 
( ~ e . ,  the carrier has elected to subject the service to common carriage reg~lation).~’ 

The goal of any business, however, is to sell its product to more people and increase 
profits as a result. The retail Internet access business is no different, and broadband ISPs, both 
incumbent LEC-affiliated and -nonaffiliated, currently compete vigorously for market share. As 
EarthLink and other parties have stated repeatedly, if the FCC reclassifies wholesale DSL. the 
incumbent LEC can be expected to try to use its control of the service to win retail customers 
away from independent ISPs in favor of its preferred ISP (either affiliated o r  not), thus increasing 
retail market sham5” The carrier would do this by offering its preferred 1SP better wholesale 
DSL service at more favorable terms than it offers competing TSPs, enabling its preferred ISP to 

As the corc of the NARUC 1 tcst suggcsts, a carrier may elect to offer a scrvice as common carriage, evcn if 11 is 
undcr no obligation to do so: “[Tlo bc a common carrier, one must hold oneselrout indiscriminately . .  . It is not 
nccessary that a carrier be rcquired to servc all  indiscriminatcly; it is cnougli that its practicc, is, in [act, to do so.” 
NARUC Tat 641. Thus, “optionaliiy” or any other approach that would give a carrier a“choice” between private 
and common carriagc is no dilfcrenl horn simplc reclassification; a private carrier almost always has the choice of 
bchaving like. and thus bccoining. a common carricr. See Ex i’nrre Letlcr from Lawrence E Sajeant,  USTA, to 
William Malicr. FCC (April 2, 2003) a i  1 (urging FCC to givc incumbent LECs “thc option Lo provide common 
carricr broadband transpon service [or1 privalc carrier broadband transport service”). A t  that point. it is up to thc 
FCC io dctcrmine what coinmon carrier rebvlaiion to apply: “If practice and cxpericnce show [thc servicc 
providers] to be common carriers, then ilic Commission must determine It5 responsibilities from the languagc of 
Tiilc 11 common carrier provisions.” NARRCJ a i  644. 
w 

“DSL-MSN Broadband Powered by Qwest,”,/ound a/ 

tittp.ii~~~~~~~.q~~esi.com/pcaU~or~lioinelproducV1,1354,X53~ 1 1 1 ,On. html 

48  

For cxamplc, Qwest, which does not promote an dfiliated ISP, has a prcferred ISP arrangement with MSN. See 

http://Whole.de
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provide retail customers a more attractive Internet access service than could EarthLink and other 
independent ISPs subject to the less favorable wholesale conditions. 

Such behavior is not only common sense, it is also common business practice, and the 
NARUC I analysis presumes that, given the opportunity, private carriers will engage in it “Under 
NARUC I and Commission precedent, our decision necessarily must consider whether the 
proposed [service] is a competitive ‘bottleneck’ (;.e. , whether there are no competitive 
substitutes, enabling the owner to restrict output or raise prices), or whether there are, in fact, 
competitive  alternative^."^' Thus, the question is not whether, following a decision that wholesale 
DSL may be provided as private carriage, an incumbent LEC will attempt to use its wholesale 
services to gain retail market share, the law anticipates it will do just that. Rather, the key inquiry 
is asked under the first prong of NARUC I: whether other wholesale broadband services are 
reasonably available to lSPs that a private DSL carrier will be restrained from following that 
course. 

Lhwontinuance of(’oninion (brrrer Service Under Section 2 14 and Forbearance Under Section 
10 Holh /nvo/ve C,’on.vidrralion of A tlernalive .%rvice.v. 

The availability of alternative common carrier services is a common, recurring theme in the 
Commission’s efforts to carry out i ts Title 11 statutory mandates. Whether i t  is applying NARUC 
I to determine the proper regulatory classification, or conducting an inquiry pursuant to Section 
214 of the Act for the discontinuance of a common carrier service, or determining whether to 
forbear from applying certain Title TI provisions, the FCC must consider the availability of 
alternatives 

Under Section 214, discontinuance of a common carrier service requires the carrier to 
“obtain[] from the Commission a certificate that neither the present nor future public convenience 
and necessity will be adversely affected thereby ’A* A key factor in determining whether to grant 
such certificate is “the availability o f  reasonable substitutes, and whether customers have had a 
reasonable opportunity to migrate.”51 

i1 AT&V.SSI, 1 39 

47 U.S C 5 214(a) 

Khylhms Links inc Seclion 63 71 Application io Discontinue llomestic 7klecommunical iunuS~~ices, Order, 16 51  

FCC Rcd 17024, 7 8 (200 I ) ;  Commenh invited on Econ-o-Cnll. h e .  Application lo Disconlinur Domeslic 
7elecommunications Services, Public Notice, Comp. Pol. File No. 646, DA 03-1202 (April 22, 2003) (“Thc 
Commission will normally auihori/.c proposed discontinuances olservice unless il is shown that cuslomcrs or otlrcr 
cnd uscrs would be unable to receive service or ii reasonable substitutc from anothcr carricr”). 
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Likewise, the Commission’s ability to forbear from regulation is contingent upon findings 
that “enforcement . 

reasonable,” that “enforcement is not necessary for the protection of consumers,” and that 
“forbearance is consistent with the public interest.”j4 In meeting this test, the Commission 
must consider whether the service at issue, or a reasonable substitute, will remain available to 
consumers. For example, it deciding not to forbear from applying Sections 201 and 202 of the 
Act to broadband PCS sewice, the Commission noted that “even if a licensee is providing service 
in part of its licensed service area, there may be large areas left without competitive service.”55 
Accordingly, if the Commission should move under Section 10 to forbear from applying Title I1 
provisions to incumbent LEC wholesale DSL, it still would have to consider, as in the contexts of 

~~ NARUC I and a Section 214 discontinuance, the reasonable availability of alternative services. 

is not necessary to ensure that the charges [and] practices . are just and 

In accordance with the Commission’s exyarte rules, eight copies ofthis letter are being 
provided to you for inclusion in the public record i n  the above-captioned proceedings. Should 
you have any questions, please contact us. 

Sincerely, azy Mark J 0’ nnor 

Kenneth R. Boley 
Counsel for EarthLink, Inc. 


