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SUPPLEMENT TO PETI TI ON FOR RECONSI DERATI ON

The rural incunmbent |ocal exchange carriers listed in
Attachment A (Rural ILECs),! by their attorney, hereby submt
this Supplenment to their Petition for Reconsideration, filed
May 19, 2003 in the captioned proceeding.? The Petition asks
the Comm ssion to rescind the new verification requirenent

contained in paragraph 91 of the Third Order on

Reconsi deration and Second Further Notice of Proposed

Rul emaki ng (Order).® This Supplement updates the Petition to:

1In the Rural ILECs' Petition for Reconsideration,
Fremont Tel com was i nadvertently identified as FreTel
Communi cations LLC, which is an affiliate of Frenont Tel com
Attachment A herein contains the correct identification of
t hat conpany.

2 A Motion for Leave to File Supplenent to Petition for
Reconsi deration is being filed on this date, pursuant to
Section 1.429 of the Conmm ssion's Rules.

3 | mpl enentation of the Subscriber Carrier Selection
Changes Provisions of the Tel ecommuni cations Act of 1996;
Policies and Rul es Concerni ng Unaut horized Changes of




(a) address the Clarification Order* which was rel eased after
the Petition was filed; (b) address issues raised in other
petitions that were withdrawn after the rel ease of the

Clarification Order; and (c) incorporate the information

col l ection burdens provided in the Comrents on |Information

Coll ections that the Rural ILECs filed recently.

BACKGROUND

In their Petition, the Rural ILECs ask the Conm ssion to
elimnate the verification requirement as it would require
| ocal exchange carriers (LECs) to verify inbound carrier
change requests where the custonmer asks to switch to either
(a) the interexchange carrier (IXC) affiliate of the LEC, or
(b) a non-affiliated I XC. The Rural |LECs showed that:
. the verification requirenment places an undue burden on

smal | LECs that currently do not verify inbound carrier

change requests;

Consuners’ Long Distance Carriers, CC Docket No. 94-129, Third
Order on Reconsideration and Second Further Notice of Proposed
Rul emaki ng, FCC 03-42, para. 91 (rel. Mar. 18, 2003)

[ herei nafter Order].

4 | npl enentation of the Subscriber Carrier Selection
Changes Provisions of the Tel ecomuni cations Act of 1996:;
Policies and Rules Concerning Unauthorized Changes of
Consuners’ Long Distance Carriers, CC Docket No. 94-129,
Order, FCC 03-116 (rel. May 23, 2003) [hereinafter
Clarification Order].




. the verification requirenment could create a conpetitive
di sadvantage for the | XC affiliates of small LECs; and

. there is no justification for requiring small LECs to
verify inbound carrier change requests.

The Rural |LECs' argunents concerning the foregoing issues are

suppl enment ed bel ow.

1. SCOPE OF THE VERI FI CATI ON REQUI REMENT

In the Clarification Order, the Conmm ssion stated that

the verification requirement applies only to carrier change
requests where the custoner wants to change to the LEC s | XC
affiliate.®> The verification requirenent does not apply when
the custoner wants to change to an I XC that is not affiliated
with the LEC. The Rural ILECs therefore nodify their Petition
to apply specifically to the LEC s processi ng of inbound
carrier change requests where the customer wants to change to
the LEC s | XC affiliate, because the issue of verifying

requests to change to non-affiliated LECs is noot.

SClarification Order para. 5. Most of the Rural |ILECs do
not have any conpetitive |ocal exchange carriers providing
service in their areas. Thus, the carrier change requests at
issue are primarily requests to change I XCs, not to change
fromone LEC to anot her LEC.




LT BURDEN ON SMALL LECs

In their Petition, the Rural |ILECs noted that small |LECs
i kely would use letters of agency (LOAs) to verify inbound
carrier change requests, and that a small |ILEC may need to
process hundreds or thousands of LOAs each year.® After the
filing of the Petition, the Rural ILECs filed Conments on
I nformati on Coll ections. Those Comments are encl osed as
Attachment B. In the Comments, the Rural |ILECs show that the
cost for themto conply with the verification requirenent
woul d be approximtely $122, 000 per year.’ The Rural |LECs
al so showed that the cost of conpliance for all ILECs with | XC
affiliates, other than the Bell Conpanies, could well exceed
$5 mllion (assum ng the ILECs would use LOAs for
verification).® And although it is difficult to estimate the
cost of conpliance for the Bell Conpanies, the Rural |LECs
showed that it may be on the order of $100 million.® The
Rural |LECs therefore supplenent their Petition to include the
burden estimates contained in their Coments on Information

Col | ecti ons.

6 Rural ILECs Petition at 6.
7" Rural | LECs Comments on Infornmation Coll ections at 14.
8 |d.

° Ld.



The Commi ssion did not consider the burden of conpliance
when it adopted the verification requirenment. Surely, annual
burdens of $5 mllion for small |LECs and perhaps $100 million
for the Bell Conpanies conpel the Conm ssion to provide

justification commensurate with those costs.

| V. ANTI - COWETI TI VE | MPACT ON THE | XC AFFI LI ATES

In their Petition, the Rural |ILECs explained that if the
verification requirenent were to apply only to requests to
change to the LEC s I XC affiliate, it would have an anti -
conpetitive inpact on those I XC affiliates. The LECs coul d
process carrier change requests for non-affiliated LECs
i medi ately, because no verification would be needed. By
conparison, due to their use of LOAs, the LECs woul d not be
able to effectuate changes to their | XC affiliates until
perhaps a week or nore after the custonmers call the LECs. 1

In the Clarification Order, the Conmm ssion stated that,

i ndeed, the verification requirenment applies only to requests
to change to the LEC s I XC affiliate.' Thus, the Rural |LECs'

concerns have been realized.

10 Rural ILECs Petition at 4-8.

W Cdarification Order para. 5.
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The Rural |LECs therefore supplenent their Petition to
poi nt out that the verification requirenent will, indeed, have
an anti-conpetitive inpact on their I XC affiliates. As
exenplified in Scenario 2 in their Petition, a customner
calling a Rural |ILEC and seeking a quick carrier change coul d
readily decide to switch to a non-affiliated I XC, for which no
verification is required, rather than deal with the del ay
associated with an LOA. Rural ILECs will be facing the clear
ri sk of losing each and every custonmer who calls the LEC and
asks to switch to the LEC s I XC affiliate. As noted in the
Petition, the verification requirenment is an unnecessary
regul atory burden that could thwart the marketing efforts of

the affiliated | XCs. 12

V. LACK OF JUSTI FI CATI ON

The new verification requirenment came as a surprise to
| XCs and LECs. Sprint and the United States Tel ecom
Associ ati on (USTA) addressed this issue in their petitions for
reconsi deration and/or clarification. Because the Sprint and
USTA petitions focused on the verification of requests to
change to non-affiliated carriers, the petitions were rendered

noot by the Clarification Order. So Sprint and USTA recently

12 Rural ILECs Petition at 7-8.
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filed requests to withdraw their petitions.® G ven the
i kel'i hood that the Commi ssion will permt Sprint and USTA to
withdraw their petitions, the Rural |ILECs seek to suppl ement
their Petition with the following three |egal issues raised in
the Sprint and USTA petitions. These three |legal issues still
are applicable even though we now know that the verification
requirenent is limted to customer requests to change to LEC-
affiliated | XCs.

First, Sprint and USTA pointed out that the Comm ssion
did not give notice that it was considering a change to the
verification rules. As noted by Sprint, the D.C. Circuit has
held that "new rul es that work substantive changes in prior
regul ati ons are subject to" the notice and conment procedures

of the Adm nistrative Procedure Act (APA).!> Thus, the

13 Sprint Corporation Petition for Reconsideration, Docket
No. 94-129, dated May 19, 2003 [hereinafter Sprint Petition],
wi t hdrawal requested, Letter from M chael B. Fingerhut,
Sprint, to Marlene Dortch, FCC, Docket No. 94-129, dated May
27, 2003; Petition for Clarification O, in the Alternative,
Reconsi deration of the United States Tel ecom Associ ati on,
Docket No. 94-129, dated May 19, 2003 [ hereinafter USTA
Petition], wthdrawal requested, Mdtion to Wthdraw Petition
of the United States Tel ecom Associ ation, Docket No. 94-129,
dated May 29, 2003.

14 USTA Petition at 2.

5 Sprint Petition at 3 (citing Sprint v. FCC 315 F. 3d
369, 374 (D.C. Cir. 2003)).




Comm ssion failed to conply with the APA's notice requirenent
when it changed the verification requirenents.

Second, USTA pointed out that the Comm ssion did not
nodi fy the text of the verification rules. In particular, the
Comm ssion did not change the definition of "submtting
carrier."1 For exanple, when a LEC directly receives a
request to change a custonmer's | XC, the LEC is not acting as a
"submtting carrier.” According to Sections 64.1100 to
64.1195 of the Conmi ssion's Rules as nodified by the Order,
the LEC does not need to verify the carrier change request.
Al so, for inbound carrier change requests, the LEC woul d not
be acting as an "agent,"” so a "letter of agency," as defined
in Sections 64.1120 and 64. 1130, would not be appropriate.
Thus, the verification rules are not consistent with the
verification requirenent in paragraph 91 of the O der.

Finally, the Rural ILECs pointed out that the Comm ssion
did not provide adequate justification for adopting the new
verification requirement. |Indeed, the Rural ILECs noted that
smal | |1 LECs have been permtted to provide interexchange
service for years, and there has been no pattern of slamm ng

by these I LECs. 1" Sprint nade the sane point, stating that

16 USTA Petition at 4.
17 Rural ILECs Petition at 8-10.
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"many LECs were already providing or planning to provide |ong
di stance service at the time the Conmm ssion decided that no
verification of LEC-installs was necessary."!® Sprint added:
"There is no evidence — and the Conm ssion cites none — that
the conpetitive |ong-distance nmarket has changed so
dramatically as to warrant the inposition of new and costly
verification requirenents on the LECs."'® For this reason, the

Order is arbitrary and capricious.

CONCLUSI ON
In sum the Rural |LECs supplenent their Petition for

Reconsi deration to:

. narrow the scope of the verification requirenment at issue
to consist of only those inbound requests to change to an
| XC affiliated with the LEC,

. confirmthat the verification requirenment, as clarified

inthe Clarification Order, will definitely have an anti -

conpetitive inpact on their I XC affiliates;
. poi nt out that the cost of conpliance woul d be about

$122, 000 per year for the Rural |LECs, and perhaps $5

18 Sprint Petition at 3.

9 1d. at 3-4.



million for all small ILECs with I XC affiliates and $100
mllion for the Bell Conpanies; and
. show that -- because the Comm ssion did not give notice,
did not anend the rules and provided no justification for
the verification requirenment -- the Order violates the
APA and is arbitrary and capricious.
The Rural ILECs reiterate their request for the Comm ssion to
elimnate the requirenent to verify inbound carrier change
requests -- at least as it applies to small |LECs.

Respectfully subm tted,
RURAL | LECs LI STED I N ATTACHMVENT A

o ok

Susan J. Bahr

Law O fices of Susan Bahr, PC
P. O. Box 86089

Mont gonery Vil lage, MD 20886-6089
Phone: (301) 258-8947

By

May 30, 2003
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ATTACHMENT A

RURAL | LECs

Armour | ndependent Tel ephone Conpany

Bi g Sandy Tel ecom Inc.

Bl uest em Tel ephone Conpany

Bri dgewat er - Cani st ot a Tel ephone Conpany

C-R Tel ephone Conpany

Chaut auqua and Erie Tel ephone Corporation

Chi na Tel ephone Conpany

Chout eau Tel ephone Conpany

Col unmbi ne Tel ecom Conpany

Consol i dated Telco Inc.

El | ensburg Tel ephone Conpany, Inc.

Frenmont Tel com Co.

Great Plains Comunications, Inc.

GIC, Inc.

Kadoka Tel ephone Conpany

Mai ne Tel ephone Conpany

Mari anna and Scenery Hill Tel ephone Conpany

Nebraska Central Tel ephone Conpany

Nort heast Nebraska Tel ephone Conpany

Nort hl and Tel ephone Conpany of Maine, |nc.

Qdi n Tel ephone Exchange, Inc.

Peopl es Mutual Tel ephone Conpany

Si dney Tel ephone Conpany

St andi sh Tel ephone Conpany, Inc.

STE/ NE Acqui sition Corp. d/b/a Northland Tel ephone Conpany of
Ver nont

Sunfl ower Tel ephone Co., Inc.

Taconi ¢ Tel ephone Cor p.

The ElI Paso Tel ephone Conpany

The Col unbus Grove Tel ephone Conpany

The Orwell Tel ephone Conpany

Uni on Tel ephone Conpany of Hartford

Yates City Tel ephone Conpany

YCOM Net wor ks, Inc.



ATTACHMENT B

COMMENTS ON INFORMATION COLLECTIONS
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COMMENTS ON | NFORMATI ON COLLECTI ONS

Susan J. Bahr
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Attorney for the Rural ILECs Listed in
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SUMVARY
The rural incunmbent |ocal exchange carriers listed in
Attachment A (Rural |ILECs) submit these comments concerning

the information collections adopted in the Third Order on

Reconsi derati on and Second Further Notice of Proposed

Rul emaki ng (Order), and the subsequent Clarification Order, in

t he captioned proceeding. |In particular, the Rural |LECs
denonstrate that the requirenent for |ocal exchange carriers
(LECs) to verify inbound carrier change requests is a new,
unnecessary regul atory burden for small LECs that currently do
not verify inbound carrier change requests. The Conm ssion
did not specifically nention the new verification requirenent
inits Subm ssion to OMB. And even if, for the sake of
argument, the Comm ssion inplicitly included the new
verification requirenent in its burden estimtes, those
estimates are nuch |l ess than the actual burden of the
verification requirenent on LECs. For these reasons, the
Commi ssion's Subm ssion to OMB does not conmply with 5 C.F. R
§ 1320.09.

The Rural ILECs therefore request the OVMB to decline to

approve the verification requirenent.
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COMMENTS ON | NFORMATI ON COLLECTI ONS

The rural incunbent | ocal exchange carriers listed in
Attachment A (Rural ILECs), by their attorney, hereby submt
t hese comments concerning the information collections adopted

in the Third Order on Reconsi deration and Second Further

Noti ce of Proposed Rul emaking! (Order) and the subsequent

Clarification Order? in the captioned proceeding. |In

particular, the Rural |ILECs denonstrate below that the

1 | nplenentation of the Subscriber Carrier Selection
Changes Provisions of the Tel ecomuni cations Act of 1996:
Policies and Rules Concerning Unauthorized Changes of
Consuners’ Long Di stance Carriers, CC Docket No. 94-129, Third
Order on Reconsideration and Second Further Notice of Proposed
Rul emaki ng, FCC 03-42 (rel. Mar. 18, 2003) [hereinafter
Order].

2 | npl enentation of the Subscriber Carrier Selection
Changes Provisions of the Tel ecomuni cations Act of 1996:
Policies and Rules Concerning Unauthorized Changes of
Consunmers’ Long Distance Carriers, CC Docket No. 94-129,
Order, FCC 03-116 (rel. My 23, 2003) [hereinafter
Clarification Order].




requi renment for |ocal exchange carriers (LECs) to verify

i nbound carrier change requests® is a new, unnecessary

regul atory burden for small ILECs that currently do not verify
i nbound carrier change requests. And this burden far exceeds

the Comm ssion's burden estinmates as submtted to OVB.

BACKGROUND
A. Sl amm ng Orders

In 1998, the Commi ssion rel eased the Second Report and

Order in which it declined to require verification of carrier
changes that result froma customer contacting a LEC directly
(aka "inbound carrier change requests").4 Such "carrier
changes" include custoners calling the LEC and asking the LEC
to change their long distance conpany, aka "interexchange
carrier"” (1XC).>

Thus, suppose a custoner were to call a LEC naned

"Local Tel co."™ Under the provisions of the Second Report and

Order, Local Telco can change the customer's | XC without, for

3 Order para. 91.

4 See id.

5> Most of the Rural |LECs do not have any CLECs providing
service in their areas. Thus, the carrier change requests at
issue are primarily requests to change I XCs, not to change
fromone LEC to anot her LEC.



exanpl e, using third-party verification (where the custoner
may be transferred to an independent party who confirnms the
change request and verifies the identity of the custoner) or a
witten letter of agency (LOA) (which confirns the change
request). This is true regardless of whether the I XC in
question is affiliated with Local Telco. In other words, no
verification is required for inbound requests to a LEC from a
customer who wants to change | XCs

In the Order, the Comm ssion nodified this rule. In
paragraph 91, the Conm ssion said that it would now "require
verification of carrier change requests that occur when a
custoner initiates a call to a LEC. "®

This new verification requirenment cane as a surprise to
LECs and | XCs. Verizon, Bell South, SBC and Qwest net with
Comm ssion staff, and requested the Commi ssion to clarify that
the requirement to verify inbound carrier change requests did
not apply when, for exanple, a customer wants to change to a
non-affiliated | XC.” The Conm ssion agreed, and rel eased the

Clarification Order. There, the Comm ssion expl ai ned that

¢ 1d.

" Ex Parte Letter from Marie Breslin, Verizon, Mary Henze,
Bel | Sout h, M ke Al arcon, SBC, and Kathy Krause, Qwest, to
Mar| ene Dortch, FCC, Docket No. 94-129, dated May 2, 2003
[ hereinafter Bell Conpany Ex Parte Letter].

3



paragraph 91 of the Order does not apply when, for exanple, a
custonmer wants to change to an I XC that is not affiliated with
the LEC. 8

In other words, suppose Local Telco has an affiliate that
is an I XC. |If a customer were to call Local Telco and ask to
switch to Local Telco's I XC affiliate, then pursuant to the
Order, Local Telco would need to use one of the Comm ssion's
verification procedures, such as third-party verification or a

witten LOA, to verify that custonmer's | XC selection. (This

requi rement was not affected by the Clarification Order.) But
if the same custoner were to call Local Telco and ask to switch
to a non-affiliated | XC, Local Telco could make the change

wi t hout using any Conmi ssion-sanctioned verification

procedure. (The Carification Order confirms that no

verification is required in the latter situation.)

B. Rural 1LECs

The Rural ILECs are small incunbent | ocal exchange
carriers (ILECs) serving rural areas in Colorado, Florida,
| daho, Illinois, Kansas, Maine, Nebraska, New Hanpshire, New
Yor k, O©hio, Okl ahomm, Pennsylvania, Vernont, Virginia and

Washi ngton. Alnost all of the Rural |ILECs have | XC

8 Clarification Order para. 5.
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affiliates. Most of the Rural ILECs that have | XC affiliates
do not verify inbound carrier change requests when custoners
want to change to the affiliated | XC.

None of the Rural ILECs and their |1 XC affiliates uses
third-party verification. Wen they do verification in
accordance with the Comm ssion's Rules, the small |ILECs and
| XCs use written LOAs.

This is a key difference between the Rural |LECs and many
of the larger LECs. Large LECs, such as Verizon, use third-
party verification to verify a custoner's carrier change
request.® 1In other words, when a Verizon custoner calls
Verizon to change their long distance service to Verizon's | XC
affiliate, the customer service representative could take the
order and then transfer the call to soneone el se who would
verify the order. By conparison, in accordance with the
Order, when a custoner of one of the Rural |ILECs calls that
LEC and asks to change their long distance service to the
LEC s I XC affiliate, the LEC s custonmer service representative
woul d then take the order, and mail an LOA to the custoner;

the custoner would then need to conplete the LOA and mail it

° See Bell Atlantic Conmmunications, Inc., Oder, DA 00-
2341, 15 FCC Rcd. 20,134 (Enforcement Bur. 2000); Quest
Conmuni cations, Inc., Order, 18 FCC Rcd. 1178 (2003); AT&T
Corporation, Order, 18 FCC Rcd. 4491 (2003).

5



back to the LEC before the LEC could process the change
request. Thus, a large LEC using third-party verification for
changes to its I XC affiliate could nake the change al nost
i mredi ately, but a smaller LEC that uses LOAs for changes to
its I XC affiliate would not nake the change for perhaps a week
or nore after the custoner calls the LEC

This difference is exacerbated when viewed fromthe LEC s
perspective as it processes changes to its I XC affiliate and
changes to non-affiliated | XCs -- as shown by the follow ng
hypot heti cal conversations between a small LEC s | ocal
exchange custoner and the small LEC s customer service

representative (CSR)

SCENARI O 1

Cust omer : "Pl ease change ny | ong distance conpany
to BIG I XC."

CSR: "OK. . . . The change will take effect
within 24 hours."




SCENARI O 2

Cust oner : "Pl ease change ny | ong distance conpany
to your long distance affiliate.”

CSR: "OK. | would be happy to help you with
that. First, I will mail a letter of
agency to you. You'll need to review
it, signit, and mail it back to us.
After we receive the conpleted letter
of agency, we'll be happy to naeke the
change. So, in about a week, you'll be
switched to our |ong distance
affiliate.”

Cust oner: "You've got to be kidding! | want to
get rid of nmy current |ong distance
conpany right away. |Is there any way |
can do that?"

"Well, you could switch to one of the
ot her | ong di stance conpanies.”

C. Proceedi ngs at the FCC

AT&T, Worl dCom Sprint, the United States Tel ecom
Associ ation (USTA) and the Rural ILECs filed petitions for
reconsi deration of the new verification requirement on May 16,

2003.1 All of the petitioners opposed any requirenment for

10 AT&T Petition for Partial Reconsideration O, in the
Al ternative, Request for Clarification, Docket No. 94-129,
dated May 19, 2003 [hereinafter AT&T Petition]; Worl dCom
Petition for Reconsideration and Clarification, Docket No. 94-
129, dated May 19, 2003 (referring to itself as MCl); Sprint
Corporation Petition for Reconsideration, Docket No. 94-129,
dated May 19, 2003 [hereinafter Sprint Petition]; Petition for

7



LECs to verify changes to non-affiliated | XCs — an issue that,

arguably, was subsequently rendered noot by the Clarification

Order. ' The Rural |ILECs al so opposed the requirenent to
verify changes to affiliated I XCs. This issue renmains
pendi ng, and is the focus of these Coments.

Al t hough the Comm ssion could grant the Rural |LECs'
petition and elimnate the verification requirement in a
future Order, the Rural ILECs want to ensure that the
verification requirenent never goes into effect. The Rural
| LECs filed an Energency Request for Partial Stay on May 22,
2003 — asking the Comm ssion to stay the verification
requi rement pending its action on the Rural |LECs' petition
for reconsideration. Via these Comments, the Rural |ILECs also
ask OVMB to decline to approve the verification requirenment in

the Order so that the requirenment can not go into effect.

Clarification O, in the Alternative, Reconsideration of the
United States Tel ecom Associ ation, Docket No. 94-129, dated
May 19, 2003 [hereinafter USTA Petition]; Rural ILECs Petition
for Reconsideration, Docket No. 94-129, dated May 19, 2003.

11 Sprint has withdrawn its petition because it focused
solely on the issue of verification of changes to non-
affiliated carriers — and that issue was rendered noot by the
Clarification Order. Letter from M chael B. Fingerhut,
Sprint, to Marlene Dortch, FCC, Docket No. 94-129, dated May
27, 20083.




1. | NFORMATI ON COLLECTI ONS

The verification requirement is an information collection
subj ect to the Paperwork Reduction Act and the inplenenting
regul ations.' It cannot go into effect unless and until OVB
approves the information collection described in the
Comm ssi on's Paperwork Reduction Act Subm ssion to OVB. As
shown bel ow, there are several reasons why OVB shoul d not

approve the verification requirenent.

A. The Order Should Be Rejected by OVB Sol ely Because
t he Comm ssion's Subm ssion to OVMB Does Not Address
the Verification Requirenment
As a threshold issue, the Comm ssion did not specifically
mention the verification requirenment in paragraph 91 of the
Order as one of the information collections that require OVB
approval. The Commi ssion noted that Sections 64.1120,
64.1160, 64.1170 and 64.1180 of the Comm ssion's Rules (as

nodi fied by the Order) are subject to OVMB review. ** However,

the verification requirement set forth in paragraph 91 of the

2 See, e.qg., 5 CF.R 8§ 1320.3(c) (defining "collection
of information" as including any requirenent for persons to
obtain, maintain or retain information). |In addition to

obtaining verifications of carrier change requests, a LEC nay
need to "maintain and preserve" copies of the verifications
for two years. See 47 C.F.R 8§ 64.1120(a)(1).

B Order para. 118.



Order was not incorporated in the text of those changed rule
sections. |If it had been incorporated in one of the rule
sections, it may have been included in Section 64.1120
(concerning verification) or Section 64.1130 (concerning
LOAs). But in the Conmm ssion's Subm ssion to OVB, its
summati ons of those rule sections do not nention the
verification requirenent.

Neverthel ess, the verification requirenment is a new
information collection, and as recogni zed by the Conm ssi on,
the collection of information contained in the Oder is
subj ect to approval by OwWB. %

In sum because the Conm ssion failed to specifically
mention the new verification requirement in its Subm ssion to

OovB, OMB shoul d not approve the new verification requirenent.

B. The Burden Estimates Do Not Refl ect the New
Verification Requirenent

Nevert hel ess, assum ng for the sake of argunent that the
Comm ssion intended to inplicitly include the verification
requirement in the Subm ssion, the Comm ssion did not consider
the inmpact of the verification requirenent in its burden

esti mat es.

14 1d. para. 119.
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I n the Supporting Statement included in the Paperwork
Reducti on Act Subm ssion, the Conm ssion provides burden
estimates for the four rule sections that were changed in the
Oder. If we assune, for the sake of argunment, that these
burdens were neant to include the burdens for conplying with
the verification requirement, one would have to assune that it
is the burden estimtes for Sections 64.1120 (verification
procedures) and Section 64.1130 (LOAs) which would apply to
the verification requirenent. However, the burdens given for
those two rul e sections do not reflect the burden on LECs for
conplying with the verification requirenment, as shown bel ow.

The Comm ssion specifies the burdens for those two rule

secti ons as:

11



$48.91)15

Section 64.1120 | Section 64.1130 Total
Number of Respondents 1772 1850
Frequency On occasion. On occasion.
Recordkeeping.
Annual burden per 2 hours 3 hours
respondent
Total annual burden 3544 hours 5500 hours 9044 hours
Annual cost (hours x $173,337 $269,005 $442,342

These burden estimates are the sane as the estinmates approved

by OMB in 2001'® — before the Conm ssion's recent adoption of

the verification requirenent.
change in the burden estinates,

implicitly included the new verification requirenment

esti nat es.

The Rur al
verification requirenment,

burden estimate given above.

15 The i ndi vi dual

as: (total
table differ

16 | n 2001,
Section 64.1120,
64.1130, yielding a total
Col l ections Approved by Ofice of Managenent

annual

costs for
burden) x $48.91.

Thus,

and it

I's much higher

Most of the Rural

t he Comm ssion coul d not

because there is no

have

in those

| LECs have esti mted the burden of the new
t han t he

| LECs t hat

each section were cal cul at ed
The results given in this

slightly fromthe nunbers provided in the
Comm ssion's Subm ssion to OVB.

OMB approved 3544 hours for
and 5500 hours for

conpliance with
conpliance with Section
of 9044 hours.

Public | nformati on

and Budget,

Not i ces,

66 Fed.

Reg.

50, 651 (Oct .

12

4, 2001).



have I XC affiliates (i.e., 30 ILECs) estimted the work
involved in sending an LOA to a custoner, processing the LOA
when it is returned to the LEC, and mmintaining the LOAs. The
30 Rural ILECs, which collectively serve approxi mtely 280, 000
lines, estimate the annual burden of conpliance with the
verification requirement to be approximtely 2500 hours, as
shown in the table bel ow.

In total, nore than 500 small |LECs!'” have | XC
affiliates.*® |f, for the sake of argunent, we were to
extrapol ate fromthe Rural |ILECs' data, the burden for al
smal | I LECs would be as follows (assum ng that the small |LECs

woul d use LOAs):

17 Here, the term"small ILECs" is used to refer to al
i ncunbent | ocal exchange carriers other than the Bel
Conpani es.

18 See 2001 Tel ecommuni cati ons Provi der Locator Report,
Tabl e 3: Tel ecommuni cati ons Providers Reporting on Form 499-A
for 2001, Filings as of Nov. 22, 2002 (rel. Feb. 2003), at
http://www. fcc. gov/web/iatd/ | ocator. htnl.

13



Estimated

Cost
#LECs | APProx. | TotalAnnual | q/q g9
#Lines Burden in 20
per hour)
Hours
Rural ILECs with IXC 30 280,000 2500 $122,275
Affiliates
Independent ILECs with At least Over Approx. $5,677,033
IXC Affiliates 500 13,000,000 116,0712*

As shown above,

requi rement could readily be well

is just the cost for

t he cost of

over

i mpl enentation by the small

i npl ementing the verification
$5 million — and this

| LECs.

It is difficult to estimate the conpliance burden for the

|arge ILECs (i.e., Verizon, SBC, Bell South and Qwest),

especially because the large ILECs |ikely would use third-
sone sense of

party verification rather than LOAs. However,

t he burden of verifying requests to change to the |large | LECs'

19 For Rural ILECs, the "# lines" is the nunber of access
lines. For "all independent ILECs with I XC affiliates,"” the
"# lines" is a rough estimate of the |oop counts used for

uni versal service purposes for the approxi mately 500 | LECs
identified as having I XC affiliates. See COctober 2001
Monitoring Report, Table 3.27, High-Cost Loop Fund, 1999 Study

Areas, at
http://ww. fcc. gov/ Bureaus/ Conmon_Carri er/ Reports/ FCC- St at e_Li
nk/ Moni tor/ ms01-3.zip (providing |oop counts by study area).

20 The Conmmi ssion used the hourly rate of $48.91 in its
Subm ssion to OVB.

21 Cal cul ated as foll ows:
(# lines for all independent
| LECs) .

(Rural |LECs annual
ILECs) / (# lines for

burden) x
Rur al

14



affiliated |1 XCs may be gl eaned fromthe large |ILECs' estinates

of the burden of verifying requests to change to non-

affiliated I XCs. Their estimates are as foll ows.

. USTA stated that it would cost well over $100 million
annual ly to verify change requests, ?? presumably for
changes to non-affiliated | XCs.

. Veri zon processes about 14 mllion requests to change to
non-affiliated | XCs each year. 23

Thus, if the burden of verifying change requests to the |arge

| LECs' | XC affiliates is simlar in magnitude to the burden of

verifying change requests to non-affiliated | XCs, the
requirenent to verify requests to change to the ILECs' |XC
affiliates could readily cost over $100 million annually.

While it is true that the |arge ILECs al ready perform such

verification, the existing Commi ssion Rules do not require

themto do so.

In sum the actual burden of the verification requirenent
is approximately $5 mllion for small |ILECs, and perhaps on
the order of $100 mIlion for large |ILECs. These burdens far
exceed the burdens presented by the Commission in its

Subm ssion to OVB.

22 USTA Petition at 2.
23 Bel | Conpany Ex Parte Letter at 2.
15



C. The Subm ssion Does Not Conply with the
Certifications Required in 5 CF. R § 1320.9

Pursuant to the regulations inmplenenting the Paperwork
Reduction Act, the Comm ssion nust certify that the
verification requirenent satisfies the ten standards contai ned
in 5 CF.R 8§ 1320.9. But the Comm ssion failed to show that
it has net at |east three of those standards. The Conm ssion

did not show that the information coll ecti on:

. is necessary for the proper performance of the
functions of the agency, including that the
information to be collected will have practical
utility;?*

. reduces to the extent practicable and

appropriate the burden on persons who shal
provide information to or for the agency,
including with respect to small entities, as
defined in the Regulatory Flexibility Act (5
U.S.C. 601(6)), the use of such techniques as:

(1) establishing differing conpliance
or reporting requirenments or tinetables
that take into account the resources
avai l able to those who are to respond;

(2) the clarification, consolidation,
or sinplification of conpliance and
reporting requirenents; or

(3) an exenption from coverage of the
coll ection of information, or any part
t her eof ; 2 and

. infornms potential respondents of the information

24 5 C.F.R § 1320.9(a).
% 5 C.F.R § 1320.9(c).
16



called for under § 1320.8(b)(3)?2

These three standards are di scussed in order bel ow.

1. The Verification Requirement |Is Not Necessary
for the Proper Performance of Comm ssion
Functi ons

In the Order, the Conm ssion gave only one reason for

reversing the position it took in the 1998 Second Report and

Order. The Commi ssion said: "[Many LECs have becone (or plan
to becone) |l ong distance service providers."?” But that reason
does not apply to the small LECs which have been permtted to
provi de | ong distance service for many years. |ndeed, sone of
the Rural |ILECs have been providing | ong distance service
through I XC affiliates for a long tine. Nothing has changed

since the Comm ssion's rel ease of the 1998 Second Report and

Order to warrant a change in the Commi ssion's rules with
regard to the processing of inbound carrier change requests by
smal | LECs.

In addition, there is no evidence that small LECs have a
pattern of slamm ng customers when they process inbound
carrier change requests. Sprint and Worl dCom which were

cited by the Comm ssion in the discussion about inbound

26 5 CF.R 8 1320.9(09).
2l Order para. 91.
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carrier change requests,? only nmentioned that Bell Conpanies
now are becom ng conpetitors of traditional |XCs.? Sprint and
Wor | dCom di d not allege that LECs, and especially small LECs,
have acted anti-conpetitively in their processing of carrier
change requests. Indeed, although the Conm ssion recently has
rel eased nunmerous orders resolving slamm ng conpl aints, a
qui ck review shows that none of the correspondi ng conplaints
was filed against a small |LEC. 30

In sum many snmall | LECs have been in the I XC nmarket pl ace
for a while, and consuners have not been harmed by their
processi ng of inbound carrier change requests. The Commi ssion
t herefore has not shown that anything has changed to

necessitate the verification requirenment.

2. The Comm ssion Did Not Reduce to the Extent
Practi cable the Burden on Small | LECs

When the Comm ssion adopted the new verification

requi renment, the Conm ssion did not address the burden of that

28 1d.

29 Sprint Petition for Reconsideration, Docket No. 94-129,
at 3 n.3, dated Apr. 2, 2001; WrldCom Petition for
Reconsi deration and Clarification, Docket No. 94-129, at 1,
dated Apr. 2, 2001

30 Search of last 200 slamm ng conplaint orders in LEXIS,
FCC File, on May 18, 2003.
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requi rement on any LECs, let alone small LECs. So the

Comm ssion certainly did not reduce the burden on small LECs.
As suggested by the rules inplenenting the Paperwork

Reducti on Act, the Comm ssion could have reduced the burden by

exenpting small |LECs.3 Thus, even if the Conm ssion were to

retain the verification requirenent as it applies to |arger

LECs, such as the Bell Conpanies, the Comm ssion should exenpt

smal | LECs.

3. The Comm ssion Did Not Informthe |ILECs of the
Aver age Burden of Collection Pursuant to 5
C.F.R § 1320.8(b)(3)

The rules inplenmenting the Paperwork Reduction Act
require the Comm ssion to informthe |ILECs of the average
burden of the collection.3 The Conm ssion did not do so.
First, the Comm ssion did not give notice that it was
contenplating a change in the verification rules as it
considered the petitions for reconsideration which were the
basis for the Order. So there was no "proposed information

coll ection" and no correspondi ng burden estimate. Then, as

di scussed above, the Commi ssion did not give a burden estinmate

31 5 C.F.R § 1320.9(c)(3),

2 5 CF.R 8§ 1320.8(b)(3)(iii), as referenced in 5 CF.R
§ 1320.9(9).
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in the Order. Finally, the Comm ssion did not give a burden
estimate in the Subm ssion to OVMB. Thus, the Comm ssion did
not conply with 5 CF.R 8§ 1320.9(g) and 5 C. F. R

§ 1320.8(b)(3)(iii).

In sum the Conmm ssion adopted a verification requirenent
that is not necessary, and for which it did not provide burden
estimates. Thus, the Conm ssion's Subm ssion to OVB does not

conply with 5 C.F. R § 1320.9.

CONCLUSI ON
For the foregoing reasons, OVB should reject the
verification requirenent as contained in paragraph 91 of the

Order, and clarified in the Carification Oder — at | east as

it applies to small | LECs.

Respectfully subm tted,
RURAL | LECs LI STED I N ATTACHMVENT A

duam ok

Susan J. Bahr

Law Offi ces of Susan Bahr, PC
P. O. Box 86089

Mont gonery Vill age, MD 20886-6089
Phone: (301) 258-8947

By

May 28, 2003
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ATTACHVENT A

RURAL | LECs

Armour | ndependent Tel ephone Conpany

Bi g Sandy Tel ecom Inc.

Bl uest em Tel ephone Conpany

Bri dgewat er - Cani st ota Tel ephone Conpany

C-R Tel ephone Conpany

Chaut auqua and Erie Tel ephone Corporation

Chi na Tel ephone Conpany

Chout eau Tel ephone Conpany

Col unbi ne Tel ecom Conpany

Consol i dated Telco Inc.

El | ensburg Tel ephone Conpany, Inc.

Fretel Communications, LLC

Great Pl ains Communi cations, Inc.

GIC, Inc.

Kadoka Tel ephone Conpany

Mai ne Tel ephone Conpany

Mari anna and Scenery Hill Tel ephone Conpany

Nebraska Central Tel ephone Conpany

Nort heast Nebraska Tel ephone Conpany

Nort hl and Tel ephone Conpany of Maine, Inc.

Qdi n Tel ephone Exchange, Inc.

Peopl es Mutual Tel ephone Conpany

Si dney Tel ephone Conpany

St andi sh Tel ephone Conpany, | nc.

STE/ NE Acquisition Corp. d/b/a Northland Tel ephone Conpany of
Ver nont

Sunfl ower Tel ephone Co., Inc.

Taconi ¢ Tel ephone Cor p.

The EI Paso Tel ephone Conpany

The Col unbus Grove Tel ephone Conpany

The Orwell Tel ephone Conpany

Uni on Tel ephone Conpany of Hartford

Yates City Tel ephone Conpany

YCOM Net wor ks, Inc.
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