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Re: Notification of Ex Parte Communication
CG Docket No. 02-278

Dear Ms. Dortch:

This is to advise you, in accordance with Section 1.1206 of the FCC's rules, that on
June 16,2003, Peter Cassat ofthis office and I met with Scott Bergmann, who serves as Legal
Counsel to the Wireline Competition Bureau Chief and is currently assisting Commissioner
Adelstein, to discuss the initial and reply comments that Intuit Inc. has filed in the above
referenced dockets. In particular, we discussed Intuit's interest in seeing establishment of a
single national Do Not Call ("DNC") list that will replace or absorb state DNC lists; its views on
preemption of state DNC lists; its interest in having the FCC, at a minimum, clarify that the
national DNC list would preempt all state lists and requirements for purposes of interstate calls;
its support for the FCC's maintenance of the agency's current definition of an established
business relationship; and its view that the FCC should adopt a maximum abandonment rate of
five percent for predictive dialers. Copies of Intuit's initial and reply comments were made
available at the meeting, and the enclosed handouts were distributed.

As required by Section 1.1206(b), as modified by the policies applicable to electronic
filings, one electronic copy of this letter is being submitted.

i.~t~
~~eswanson

Enclosures
cc w/encl. (by facsimile):

Scott Bergmann, Esquire
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The FCC Should Clarify the Preemptive Effect of the TCPA

• The legislative history supports the conclusion that the Telephone Consumer Protection Act
("TCPA") was intended to preempt state laws with respect the operation of do-not-call
("DNC") databases:

o "To ensure a uniform approach to this nationwide problem, this bill would preempt
the States from adopting a database approach, ifthe FCC mandates a national
database. From the industry's perspective, this preemption has the important benefit
of ensuring that telemarketers are not subject to duplicative regulation." Statement of
Rep. Rinaldo, 137 CONGo REc. HI1311 (daily ed. Nov. 26, 1991).

o "[A] substantive argument can be made that federal legislation is needed to both
relieve states of a portion of their regulatory burden and protect legitimate
telemarketers from having to meet multiple legal standards."H.R. REp. No. 102-317,
at 10 (1991).

o "The legislation, which covers both intrastate and interstate unsolicited calls, will
establish Federal guidelines that will fill the regulatory gap due to differences in
Federal and State telemarketing regulations. This will give advertisers a single set of
ground rules and prevent them from falling through the cracks between Federal and
State statutes." 137 CONGo REc. E793 (dailyed. Mar. 6, 1991) (statement ofRep.
Markey).

• At a minimum the FCC should expressly articulate the preemptive role of the TCPA and the
FCC's regulations with respect to interstate telemarketing.

o The TCPA's exception allowing more restrictive state laws is expressly limited to
state laws that impose more restrictive intrastate requirements.

o Allowing states to apply their DNC laws to interstate telemarketing activities would
undermine the purpose of the TCPA and encroach on the FCC's jurisdiction.

o The FCC's rules should acknowledge that telemarketers are not required to use state
DNC databases or comply with differing state law standards in connection with their
interstate telemarketing campaigns.

o It is well established that the FCC has the authority to preempt state regulation that
interferes with the FCC's regulatory scheme. For instance, the FCC preempted state
regulation of the interconnection of telephone customer premises equipment, and
explicitly forbade the states from adopting regulations for "intrastate" connection of
CPE. Telerent Leasing Corp., Memorandum Opinion and Order, 45 F.C.C.2d 204
(1974). The FCC's preemption was affirmed by the Fourth Circuit on the ground
that Section 2(b) did not give the states the power to adopt rules that would limit the
reach of valid FCC actions. North Carolina Utilities Commission V. FCC, 537 F.2d
787, 793 (4th Cir. 1976) (concluding that "we are not persuaded that section 2(b)
sanctions any state regulation, formally restrictive only of intrastate communication,
that in effect encroaches substantially upon the Commission's authority").



The FCC Should Administer a Single National Do-Not-Call List and Harmonize its
Rules with the FTC's Telemarketing Sales Rule

1. A single national Do Not Call ("DNC") list that replaces or absorbs state DNC lists
will enhance consumer choice, convenience, and protection.

(a) The TCPA Preempts State Laws with respect to Interstate Telemarketing. The
FCC should, at a minimum, clarify that telemarketers need only comply with the
Federal DNC rules when conducting interstate telemarketing campaigns.

(b) Provide Convenient One-stop Shoppingfor Consumers. Consumers will need to
register on only one list to avoid receiving telemarketing calls - regardless of
whether the calls are interstate or intrastate. This one-step method will be less
burdensome on consumers who would otherwise be required to repeat "do not
call" requests.

(c) Avoid Consumer Confusion. With a single DNC list, consumers will be able to
avoid the uncertainty of whether they need to register on one or multiple lists and
what protections each list will provide. In addition, with a single DNC list,
consumers will need not keep track of different registration processes or when
their registrations need to be renewed.

(d) Reduce Incidence ofErrors by Telemarketers. With a single DNC list,
telemarketers will avoid the problems associated with trying to comply with
multiple, sometimes inconsistent, DNC lists. The existence ofmultiple DNC lists
necessarily increases the likelihood ofmistakes made by telemarketers. Mistakes
by telemarketers result in unhappy consumers, enforcement actions and penalties.

(e) Facilitate Enforcement. The use ofa single national DNC list will facilitate more
effective enforcement of telemarketing restrictions. With a single national DNC
list, fewer factual questions will arise as to whether a particular consumer was
registered on the particular list used by the telemarketer when the call or calls
were made to the consumer.

2. A single national DNC list that replaces or absorbs state DNC lists avoids placing
unnecessary burdens on telemarketers and state agencies.

(a) Ease Unnecessary Compliance Burdensfor Telemarketers. A single national
DNC list that preempts state lists will relieve telemarketers of the unnecessary
burdens associated with complying with duplicative regulatory procedures.
Under the current regime ofmultiple state DNC lists, telemarketers are forced to
adhere to the procedures of multiple state agencies. The inconsistencies among
the different procedures implemented by the various state agencies make it
extremely difficult for telemarketers to comply and add to the costs of their doing
business without providing any benefit to consumers.



(b) Avoid Unnecessary Administrative Burdens on State Agencies. If the FCC elects
to establish a national DNC without clarifying its authority to replace or absorb
state DNC lists, it will be difficult for state-administered lists to be coordinated
with the national DNC list. Such coordination is required under Section 227(e)(2)
of the Telephone Consumer Protection Act of 1991 ("TCPA").

3. A single national DNC list that replaces or absorbs state DNC lists achieves overall
economic efficiency.

(a) Use Administrative Resources More Effectively. The continued maintenance of
multiple lists by different states will further strain state budgets and result in the
potential need to raise taxes in order to fund duplicative regulatory regimes.
Under the current regime, each DNC list requires the expenditure of considerable
governmental resources to maintain and update the list, and to create and
implement consumer education programs to inform consumers about the list. In
addition, if the FCC created a national DNC registry without clarifying
Congress's intent that such registry preempts state lists, the FCC will need to
spend substantial resources to ensure coordination with the state lists. The
substantial costs associated with the continued maintenance of multiple lists will
provide no additional benefit to consumers and can easily be avoided by the
FCC's establishment of a single national DNC list that replaces all state DNC
lists.

(b) Save Resources for Telemarketers and Consumers. Under the current regulatory
framework, the cost and burden to telemarketers of complying with numerous
state DNC lists that are, among other things, updated on different schedules and
maintained in different formats, is significant. In addition to the internal
administrative costs of "scrubbing" against multiple DNC lists, telemarketers in
many states must pay a fee to access such lists. Businesses already strained for
revenues will ultimately have to pass at least some of these substantial costs
through to consumers. By administering a single national DNC list, the FCC will
reduce the operational costs of complying with telemarketing laws while at the
same time helping telemarketers and consumers alike to save resources that are
better spent elsewhere.

4. The FCC's authority to establish a single national DNC list that preempts state DNC
lists is consistent with FCC authority as well as the TCPA.

(a) FCC Authority. The effect of the Communications Act of 1934 is generally to
preempt state regulation of interstate communications. Congress enacted the
TCPA with this framework in mind.

(b) Legislative History ofthe TCPA. In enacting the TCPA, Congress specifically
considered the fact that states do not have jurisdiction over interstate calls. As
demonstrated by the comments submitted by Intuit as well as others, the
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legislative history of the TCPA evidences that Congress also was mindful of the
problems that would arise through the creation ofmultiple do-not-calliists and
took steps to avoid those problems.

(c) Statutory Preemption. In adopting the TCPA, Congress expressly amended
Section 2(b) of the Communications Act to ensure that the FCC's authority would
not be undermined by the jurisdictional fence it establishes. It is well established
that the FCC has the authority to preempt state regulation that interferes with the
FCC's regulatory scheme. For instance, the FCC preempted state regulation of
the interconnection of telephone customer premises equipment, and explicitly
forbade the states from adopting regulations for "intrastate" connection of CPE.
Telerent Leasing Corp., Memorandum Opinion and Order, 45 F.C.C.2d 204
(1974). The FCC's preemption was affirmed by the Fourth Circuit on the ground
that Section 2(b) did not give the states the power to adopt rules that would limit
the reach of valid FCC actions. North Carolina Utilities Commission v. FCC, 537
F.2d 787, 793 (4th Cir. 1976) (concluding that "we are not persuaded that section
2(b) sanctions any state regulation, formally restrictive only of intrastate
communication, that in effect encroaches substantially upon the Commission's
authority").

(d) Text ofthe TCPA. While Section 227(e)(I) of the TCPA states that "nothing in
this section or in the regulations prescribed under this section shall preempt any
State law that imposes more restrictive intrastate requirements" (emphasis
added), the ability of states to enact such laws is expressly subject to restrictions
set forth in subsection (2) of Section 227(e). Section 227(e)(2) of the TCPA
provides, in pertinent part, that "if ... the [FCC] requires the establishment of a
single national database of telephone numbers of subscribers who object to
receiving telephone solicitations, a State or local authority may not, in its
regulation of telephone solicitations, require the use of any database, list, or
listing system that does not include the part of such single national database that
relates to such State."

5. The FCC should harmonize its rules with the FTC's Telemarketing Sales Rule
("TSR").

(a) Avoid Adopting Conflicting Regulations. The FCC should carry out its mandate
under the Do Not Call Implementation Act (the "DNC Implementation Act") to
maximize consistency with the FTC's TSR. The House Report accompanying the
DNC Implementation Act specifies that the House Energy and Commerce
Committee's main concern is avoiding conflicting regulatory schemes (both at the
federal and state levels).

(b) Maintain FCC's Current Established Business Relationship ("EBR'') Exception.
The FCC should not simply defer to the FTC's TSR in its effort to harmonize its
regulations with those of the FTC. Most importantly, the FCC should not simply
adopt a revised EBR exception identical to the one adopted by the FTC. Unlike

3



the FCC's current rules, the time-based restrictions and purchase requirements of
the TSR's EBR exception fail to accommodate the variety of relationships
established and communications media employed by software companies and web
based service providers.

(c) Time-Based Limitations on the EBR have Unintended Consequences. An EBR
exception based on artificial, time-based restrictions unfairly disadvantages
certain types of companies. Unlike credit card companies to which customers
make monthly payments, purchasers of software may not make repeat purchases
for years. Intuit's personal finance products like Quicken® can be used by a
customer for several years during which the customer may have extensive
contacts with the company without making another purchase. Under FTC's EBR:

• It may not be lawful to contact Intuit users (e.g., Quicken.com) even when they
have registered a preference to be contacted by telephone.

• It may not be lawful to contact a customer regarding an upgrade when the prior
purchase was more than eighteen months earlier.

• It may not be lawful to contact small business owners who operate out of their
homes.

6. The FCC should not impose overly burdensome requirements on the use ofpredictive
dialers.

Predictive dialing systems offer many benefits to consumers, including lower prices,
fewer misdials, and improved quality controls. The abandoned call rate adopted by
the FTC is overly restrictive and the FTC already has postponed its effective date
recognizing the burdens it will impose on businesses. The Commission should work
with the FTC to strike a better balance between consumers' interest in avoiding
abandoned calls, on the one hand, and call center efficiency, on the other hand, by
adopting a maximum abandonment rate of 5%. Furthermore, any regulation
mandating uniform acceptable abandoned call rates should expressly preempt
individual state laws mandating call abandonment rates.

DCLIBO1: 1396906-1
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PIck .1 security question, alld ellter dle illlswer:

In order 10 use Quicken.com's free personalized IDOls, you11 need 10 choose a Member 10
and password so that the site can recognize you and protect your data.

w-~t lIGW'Pnvacy.
l'he lrifgnnlitlon '011
proyrdeo\Xl. Intuit Ilill'be
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~",~n" ..... anll
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!l9a,Fcir I~••lili OUr
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I
Ir---------·

Entel' ., memberm:
410 32 oharaatelS

EliteI' n password:
1110 32 oharaates

R.e.Ellter your passwol'd:

EliteI' your elllall at/dl'ess:
We'll use Ihls if you h••• problems signing In.

l\j\/h~~.lJ.l~.~~_'!1~.!lt.Y-9.':I!.~.':s.~P-~,,__ i1l.... __ .
If ,ou forget ,our pa.sword, an r die ••curity qu.lltlon.

and "e'll give ,0U ,our p "ordr-;.ra~m...;;;ln.;;d;,;.;;;r.~ ~

Passwonl remindel: I
A hint to hOlp you romembo, your password

IV' R.m.mb.r m, m.mb.r 1D and pa.swo.d .0 I don't ha.e to .'gn In .ach tim••

IV! Y." I would like to ••celv. QUlck.n's mondlly p...onal flnanc. n."sl.tter and odie.
p••'odlc financial updat••• (I can un.ubscribelater If I choo.e.)
rYe., I ",ould like to recalve Quicken's monthly small bu.lne.s n.",.lettar, deslgn.d to h.lp

me start, grow. and manage m, buslne••• (I con unsubscribe later If I choo••• )

"I
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tnturt Home ~ P"r:fv..acy' ~ Sign In

Sign In

Before you select, review, or change your contact preferences, please sign in
or register.

W~ t

Please sign-in.

If you've elreadY registered or have a
Quicken, Quicken .com or Turbo Tax for the
Web Member 10, please sign in below.

MemberID

First time here?
Register now far 'lout" personal aCCQunta
You can use your Member lD any time
you want to change a previously
submitted preference or update your
contact information.

Password
W'imt, to.:;.h~n9~ vour ,:ontac:t preference's
but: don't·pont 0 Ml>mbor.IO?
Choose yout'" contact pmferencQfi
Without (!"!IAUng j!MemberlD.

._------------._---

FONotvour Membe1" .rO?
Foroot youl" Pass¥fOrd'?
Need lu~lp siening in?

Signln I

~---

_Start'!/J ~J ..·lllp;..I.C.. ·1 vM.. ·1 :ta'·.. 1fjw.. ll9IF·.. II4Dsi_



Intuit Home· " Prhfa·c'{)- Set YQur Contact Pr~fereno:e:;.

Set Your Contact Preferences· Step 1 of 3

Update Securj-ty Profile

We want to stay in touch, but only in ways you find helpful. If you prefer not to receive information about Intuit
offers on any products or services, please check the appropriate box below, Intuit does not share consumer data
with outside companies for their promotional use, nor do we rent or sell our customer lists.

IMPORTANT! If you choose not to be contacted by Intuit, you will not receive offers on products, services or
special discounts that may benefit you. This Includes announcements on products and services that you may
currently own or use, such as offers on new releases or upgrades.

Please make your selection regarding Intuit offers:

r Please do not mail me

r Please do not phone me

r Please do not e-mail me

Next I Cancel I
.JlMt\llll!!.JIJiEsmiiliMSiil2=£i...""R! LJ2i. &!i£ J2.;j;.:.,


