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June19, 2003

VIA ELECTRONICFILING

Ms. MarleneDortch, Secretary
FederalCommunicationsCommission
445 12k” Street,SW
RoomTWB-204
Washington,DC 20554

Re: Ex parte.WC DocketNo. 02-33, AppropriateFrameworkfor Broadband
Accessto theInternetOverWirelineFacilities

On Wednesday,June18, 2003,RobertQuinnandtheundersigned,representing
AT&T, met with JessicaRosenworcel,LegalAdvisorto CommissionerMichael
Copps. Thepurposeof themeetingwasto discuss(1) thecontinuingmarketpower
enjoyedby theBell Companiesin thebroadbandmarket; (2) theclassificationof
DSL transportasacommoncarrieroffering;and(3) the impactoftheCommission’s
ComputerInquiriesrequirementson theBell companies’ability to competein the
broadbandmarket. Theattachedwritten ex parteletter, datedJune18, 2003,
describingthetopicscoveredin ourdiscussionwasprovidedto Ms. Rosenworcel.

Consistentwith section1.1206oftheCommission’srules,I amfiling one
electroniccopy ofthis noticeandrequestthat you place it in therecordoftheabove-
referencedproceedings.

Sincerely,

ATTACHMENT

cc: J. Rosenworcel
W. Maher
J. Carlisle
M. Carey
B. Olson
D. Cooper
T. Natoli
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June18, 2003

Via ElectronicFiling

MarleneH. Dortch
Secretary
FederalCommunicationsCommission
~ l2~Street,SW.
Washington,DC 20554

Re: Ex parte,AppropriateFrameworkfor BroadbandAccessto theInternet
overWireline Facilities;ReviewofRegulatoryRequirementsfor
IncumbentLECBroadbandTelecommunicationsServices
CC DocketNos. 02-33 and01-337andCSDocketNo. 02-52

DearMs. Dortch:

AT&T Corp. (“AT&T”) submitsthis expartepresentationin theaboveentitled
proceedingsto respondto theMay 23, 2003 submissionby Qwest,’amongothers. As
AT&T hasdemonstrated,theBellsretainmarketpowerover theprovisionof
broadbandservices,andtheirbroadbandservices,includingDSL, are
telecommunicationsservicesthat mustcontinueto be offeredon a commoncarrier
basis. Moreover,QwestandtheotherBellshavenot demonstratedthatthe ONA and
CEI requirementsoftheCommission’sComputerInquiry rules adverselyaffectthe
Bells’ ability to compete.

I. TheBells Continueto Enjoy MarketPower.

A. MassMarketServices

By any measure,theBells arestill dominantin themassmarketfor both retail
andwholesalebroadbandservices.TheBells’ DSL serviceis oftenthe solebroadband
option in someresidentialareas.Forexample,in California,“SBC, andother
incumbentLECs, continueto be thesoleprovidersofbroadbandtransmissionservice
to nearlyhalfof all residentialcustomersin thestatewho haveaccessto broadband
service.”2 Satelliteandwirelessdo notyet provideaviable broadbandoption. As

LetterdatedMay 23, 2003 from CronanO’Connell, Qwest,to MarleneH. Dortch,FCC
(“QwestEx Parte”).
2 ReplyCommentsof thePeopleof the StateofCaliforniaandthe CaliforniaPublicUtilities
Commission,filed July 1, 2002 in CC Docket.No. 02-33,at2.



EarthLinkreports,satellitebroadbandservicesgenerallyoffer only a one-wayhigh-
speedconnection,aresignificantly moreexpensivethanDSL, and“areusefulonly asa
last resortfortherareenduserwilling to endurethequality andpricedrawbacks.”3In
addition,fixed wirelessservices“are not now, norwill theybe in theforeseeable
future,viablealternatives”to incumbentLEC DSL service.4

Qwestattemptsto createthe illusion of ubiquitousbroadbandretail competition
by listing (at p. 9-11)thenamesofvariousbroadbandproviders. But, thereality is that
mostoftheseprovidersoffer limited servicein limited areas.Forexample,Suburban
Broadbandoffersservicesonly in certaincommunitiesalongtheColoradoFront
Range,5andbecausetherangeofits serviceis morelimited thanothertechnologies,it
canonly bepracticallyimplementedin relatively small neighborhoods,i.e.,
communitiessmallerthan 12 squaremiles.6 Similarly, Ricochetis only availablein
SanDiego andDenver,andits speedsarefar lower thanthoseavailableviaDSL or
cablemodemservice.7

As spotty astheavailability ofcompetitivealternativesis at theretail level, it is
virtually non-existentatthewholesalelevel, whereISPshaveno realalternativeto the
Bells. As EarthLinkdemonstratesin its 4/29/03exparte,dataLECs (“DLECs”),
satellite,terrestrialwireless,powerline communications,andcabletransmissiondo not
currentlyoffer — andwill not offer within the foreseeablefuture — commoncarriage
alternativesfor wholesalebroadbandtransmission.8As explainedabove,satelliteand
wirelessdo nothavethecapabilitiesorthecoverageto provideviablealternativesto
DSL. Broadbandoverpowerlines is still in its infancy, andit is not clearwhetherit
will prove commerciallyfeasible. Evenwhereafew DLECs, primarily Covad,offer
DSL, theydo not have“the capacityoreventhegeographiccoverageto functionasa
substantialalternativeto theubiquity oftheBOC DSL offerings.”9 As ofDecember
31, 2002,only five percentofADSL arrangementswereprovidedby DLECs.’°Cable
modemservicelikewisedoesnot provide aviable wholesalealternativeto ISPs. Even
EarthLink,whichhasbeenthemostsuccessfulin obtainingwholesalecableaccess,has
suchaccesslimited to one cablenetworkandtwo cities on another,covering
approximately20-25%ofthecablemarketnationwide.’1

TheBells massmarketdominanceis evenmorepronouncedin thesmall
businesssegment.Here, neithercompetitivecarriersnorISPscanservesmall
businesseswithoutaccesstothe Bellslastmile facilities. Cablecompaniesdo not even
providethetypeofvoice andhigh-speeddataaccessrequiredby competingcarriers,
and in all eventsdo not havefacilities that actuallyconnectto mostsmallbusinesses.

LetterfromKennethR. Boley on behalfofEarthLink, datedApril 29,2003,to MarleneDortch,
FCC (“EarthLink 4/29/03ExParte”) at7.

Id. at 8.
http:!/www.suburbanbroadband.netipricing.htm

6 http://www.suburbanbroadband.netlfaci.htm
http://www.ricchet.com/LiveMarkets.aspx

S EarthLink4/29/03ExParte at5-9.
Id. at 5.

10 FederalCommunicationsCommission,WirelineCompetitionBureau,lndustiyAnalysisand
TechnologyDivision,“High-SpeedServicesfor InternetAccess,Statusasof December31,2002” (rel.
Jun. 10, 2003) (“High-SpeedDataReport”) at3.

EarthLink4/29/03ExParteat8.



Indeed,therecordestablishesthatfor 76%of small businesses,the incumbentLEC
facesno significantcompetitionin theprovisionof broadbandservices.12And,
analysts’“researchsuggeststhat DSL serviceswill continueto outstripcableto
becometheundisputedleaderin adoptionamongmain office locationsin smaller
firms.”3 With respectto thosesmall businesseswith 100-999employees,theBells’
dominanceis evenmoreapparent. Forthis marketsegment,DSL serves55 timesthe
numberof subscribersin main offices(a98%share)and 12 times thenumberfor
branchoffices(a92%share).’4

In short,despitetheirattemptsto glossover it, theBells’ continueto dominate:
(i) broadbandaccessto massmarketcustomersin local areasacrossthecountry;(ii) the
provisionof wholesalebroadbandservices;(iii) andtheprovisionof broadband
servicesto small businesscustomers.

B. LargeBusinessServices

TheBells continueto exercisemarketpoweroverbroadbandservicesto large
businessesthroughtheirbottleneckcontrolofspecialaccessservices.AlthoughAT&T
andothercompetitivecarrierswould preferto self-providetheselast mile facilities, the
sadreality is that theBells and otherILECs remaintheonly sourcefor thesefacilities
in theoverwhelmingmajority ofsituations. Forthebackboneportionofits network,
AT&T almostneverself-providesDS1 transportandself-providesDS3 transportonly
a small minority ofthetime. Forthe local loopsusedto provideconnectivitybetween
thecustomer’spremiseandthe local servingoffice, AT&T providesonly atiny
fractionofits DSls entirelyon its own network. Indeed,AT&T “hasatheoretically
available,facilities-basedalternative[to ILEC specialaccess]in only aboutfive
percentofthebuildingsin which AT&T purchasesspecialaccess.”5The remainderis
providedalmost exclusivelyby usingILEC facilities.

As demonstratedin AT&T’s SpecialAccessPetition,theBells haveusedtheir
controlover specialaccessto reapmonopolyrents, put competitorsin a pricesqueeze,
andforeclosecompetitivebroadbandofferings. WheretheCommissionhasmistakenly
grantedtheBells specialaccesspricing relief, theyhaverespondedby increasing—

ratherthandecreasing— theirratesfor specialaccess,whichby itselfdemonstratesthat
a competitivemarketdoesnot exist for this lastmile access.Indeed,astudy filed with
theCommissionon June12, 2003, concludesthat theBells arereapingat least$5.6

billion in windfall profits annuallythroughthis lastmile monopoly.’6 This powerover
an essentialinputhasenabledtheBells to dominatelocal datamarketsand, asthey

12 Only 2.5 million of anestimated10.5 million smallandmediumbusinessesarepassedby cable

infrastructuretoday. Exparteletterof EdwardShakin,Verizon,submittedin CC DocketNo. 02-33 on
January15,2003 (“Verizon SmallBusinessLetter”) at3.
13 In-StatJMDR,AllAccess:InternetAccessin theSmallBusinessMarket,at 13 (Nov. 2002).
14 In-Stat/MDR,TheDataNation: DemandforBroadbandandData Servicesin theMiddle

Market, at24-25(Oct. 2002).
AT&T Corp.,PetitionforRulemakingtoRefonnRegulationof IncumbentLocalExchange

CarrierRatesfor InterstateSpecialAccessServices,P.M 10593 (filed Oct. 15, 2002) (“SpecialAccess
Petition”)at28.
16 SeeRappoport,Taylor, Menko,Brand,MacroeconomicBenefitsfroma Reductionin Special
AccessPrice (Jun. 12, 2003),filed inRM DocketNo. 10593, at5.



beginto capitalizeon theirnew-foundlong distanceauthority,theywill beableto
leveragethis marketpowerinto the interLATA datamarket..

In its exparte, Qwestneverthelesscitesto nationalmarketsharestatisticsfor
ATM and framerelayservicesto bolsterits claimthattheBells lackmarketpowerin
theprovision ofbroadbandservicesto largebusinesscustomers.However,such
statisticsareirrelevantin assessingtheBells’ marketpowerbecause,until recently,the
Bells havebeenrestrictedto local markets. Themorepertinentquestionis howthe
Bells havefaredin their provisionof local dataservices,andtheQwestExParte
demonstratesconvincinglythattheBells’ haveusedtheirlocal bottleneckto dominate
local dataservices.For example,Qwest’sown submissionshowsthat theBells
accountfor 90.3%offramerelayserviceslocal revenues,andthat no non-Bell
accountsfor morethan3%ofsuchrevenues.17Thecompetitivepictureis evenbleaker
with respectto ATM services. There,theBells accountfor roughly 97%of ATM local
revenues.’8

Source: QwestExParteat 14-15.

In sum,theBells haveusedtheircontrolofspecialaccessto dominatethe localdata
marketandarenow poisedto leveragethismarketpowerinto theinterLATA data
market.

II. TheSaleofDSL TransportIs Not PrivateCarriage.

In its exparte,Qwestargues(at p. 2, 22) that ILECs shouldhavetheoptionto
offer volumeDSL serviceto ISPsaseitherprivate or commoncarriageservice.But a
Commissionholding adoptingQwest’sproposalwould beclearlegalerror andbad
public policy.

Thereis no legal support(and indeedQwestcitesnone)for thereclassification
asprivatecarriageofabasictransmissionservicesuchasDSL, whichtoday is
providedon a commoncarriagebasis. This is a servicefor which thereis widespread
andgeneraldemand,for whichthereareno generallyavailablesubstitutes,andwhich
is usedto competewith theBell’s own services.Eliminationofthis serviceona
commoncarriagebasisthuswould havedevastatingconsequencesfor independent

ATM Local Revenues Frame Relay Local Revenues

9.7%

90.3%

0 Bells ~All Others0 Bells CAll Others

17 QwestExParteat 15.
Id. at16.



ISPs. Indeed,theBells’ transparentpurposefor seekingreclassificationis to enable
themto enterinto preferentialanddiscriminatoryarrangementswith theirownISP
affiliatesorpartners.TheCommissionshouldnotadoptQwest’sblatantly
anticompetitiveproposal.

A. TheSaleofDSL ServicesMeetstheCommonCarriageTest.

Thetraditionaltwo-parttestset forth in NARUCj19 for determiningwhetheran
offeringshouldbe consideredprivateorcommoncarriagehasbeeninterpretedas
requiringa determinationwhether: (1) thecarrierwill “makecapacityavailableto the
public indifferently”; or (2) “the public interestrequirescommoncarrieroperationof
theproposedfacility.”20 TheBells’ wholesaleDSL offeringssquarelymeetboth
prongsofthis test.

1. TheBellsMakeDSL ServicesAvailableto thePublic
Indifferently.

As an initial matter,no partycould seriouslydisputethatDSL servicesare
telecommunicationsserviceswithin themeaningof theAct. UndertheAct, theterm
“telecommunications”meansthetransmission.. . without changein theform or
contentofthe informationassentandreceived.”2’ DSL transportunquestionably
meetsthis definition. ThetransmissionofDSL servicesto an ISPinvolvesno net
changein eithercontentorprotocol,andtheCommissionhasexpresslyrecognizedthat
xDSL servicesare“transmissiontechnologies.”22

Further,DSL servicesmeettheAct’s definitionof telecommunicationsservice,
which theCommissionandtheD.C. Circuit haveheldwasdesignedto distinguish
commonandprivatecarriage.23Underthat definition, atelecommunicationsserviceis
the“offering oftelecommunicationsfor afeedirectlyto thepublic, or to suchclasses
ofusersasto beeffectively availabledirectlyto thepublic. .“~‘ In this regard,there
is no disputethat theBells’ networkswerebuilt for andhavealwaysbeenoperatedas
commoncarrierfacilities that providebasictransmissionservicesonnondiscriminatory
termsto any andall customers.25 And theBells’ provisionofDSL transportservicesto
ISPsand othersto dateareno different: DSL transportservicesarebasictransmission
servicesthathavebeenavailableindiscriminatelyby tariff to anyandall requesting

19 NationalAss‘11 ofRegulatoryUtility Commissionersv.FCC, 525 F.2d630 (1975)(“NARUC

1”).
20 Virgin IslandsTelephoneCorp. v. FCC, 198 F.3d921, 924 (1999) (quotingCable& Wireless,
PLC, CableLandingLicense, 12 FCC Rcd. 8516 ¶~14-15(1997)).
21 47 U.S.C. § 153 (43).
22 DeploymentofWirelineServicesOfferingAdv. Telecomm.Capability,Mem. Op.andOrder,

FCC 98-188,CC DocketNo. 98-147,13 FCC Rcd.24012,¶ 35 (1998) (“A dvancedServicesOrder”).
23 SeeInquiry ConcerningHigh-SpeedAccessto the InternetOverCableand OtherFacilities,
DeclaratoryRuling andNPRM, FCC02-77,GNDocketNo. 00-185(“CableModemDeclaratory
Ruling”) (March 15, 2002) note205 (“([t]he Commissionhasrepeatedlyfoundin variouscontextsthat
thedefinition of ‘telecommunicationsservice’undertheAct is equivalentto ‘commoncarrier’ service”);
seealsoImplementationoftheNon-AccountingSafeguardsofSection27] and272 ofthe Comm.Actof
1934,11 FCCRcd. 21905,¶ 265 (1996);Cable& Wireless,PLC, CableLandingLicense,12 FCCRcd.
81516,¶ 13 (1997);Virgin IslandTel. Co. v. FCC,198F.3d921, 929-30& n. 8 (D.C. Cir. 1999).
24 47 U.S.C. § 153 (46).
25 SeeReplyCommentsof AT&T Corp.,datedJuly 1, 2002,at23.



ISPs.Indeed,Qwestitselfadmitsthecommoncarriernatureof its DSL offering,
stating: “Qwestallows any ISP to purchaseQwestDSLHostservicefor accessto end
users.”26

Moreover,thefactthat wholesaleDSL offeringsappealto aclassof
prospectivepurchasersdoesnot precludecommoncarriageclassification. ISPsareas
mucha memberofthepublic as any otherpurchaserand carriersneednot servethe
entirepublic to beconsidered“common” carriers.27Ratherit is sufficient, if ashere,
the carrierservesthat portionofthepublic that would havean interestin theservice.
Further, theCommissionandtheD.C. Circuit havemadeclearthat commoncarrier
servicesincludewholesaleservicesandthattheterm“telecommunicationscarrier” was
not intendedto makea retail/wholesaledistinction.28 The ISP’suseofthe serviceasan
input for its Internetaccessservicedoesnot alterthefactthat it ordersandreceivesthe
standaloneDSL transmissionservice“directly” andasamemberofthe“public.” It is
not surprising,therefore,thattheCommissionhastwiceheldthat standalone
broadbandservicesthat ISPsobtainat wholesaleare“telecommunicationsservices”
undertheAct.29

Qwestfinally claimsthatits wholesaleDSL offeringsarenot by nature
commoncarriagebecausetheyareoftentailoredto theparticularneedsoftheISP,are
mediumto longtermcommitmentsby nature,andaresold to sophisticated
customers.3°Thiscontention,however,doesnot withstandscrutiny. First, these
factors,evenif true, do not distinguishDSL from themultitudeof otherhigh speed
transmissionservices,suchasTi andframerelayservices,thattheBOCshaveoffered
on acommoncarriagebasissincetheir inceptionand couldnot credibly argueshould
be reclassifiednow. Second,asnotedabove,Qwestadmitsthat its offeringsare
availableto all ISPs. Thus, evenif theyaretailoring someoftheiroffersto meet
particularISPs’ needs,thoseoffers(astheyshouldbe)areavailableto all similarly
situatedISPs. Moreover,the factthat Qwestofferscontractsthat aremediumto long
termin naturedoesnotby itself rendertheserviceby natureprivatecarriage.Most
contracttariff offerings,whetherDSL relatedor notaremediumto long termin nature.
Thatfactdoesnot rendersuchan offeringprivatecarriage. Similarly flawedis
Qwest’sclaim that its wholesaleDSL customersaresophisticated,andthus,
presumablywould not needtheprotectionsaffordedby a requirementthatwholesale
DSL be offered indiscriminately. While the largeISPsthattheBells seekto favor
throughthere-classificationsoughtheremay indeedbesophisticated,manyofthe
smallerISPs,who would be mostdamagedby thelackofDSL serviceson a common

26 QwestExParte at5.
27 SeeNARUCI,525 F.2dat641 (“[o]ne maybe a commoncarrierthoughthenatureofthe
servicerenderedis sufficiently specializedasto beof possibleuseto only afractionofthetotal
population”).
28 Virgin IslandTel. Co., 198F.3dat 930 (citingNon-AccountingSafeguardsOrder¶~263-265).
29 SeeAdvancedServicesOrder¶36 (holdingthat it is irrelevantthatthe incumbentLEC is

providingonly a wholesaletransmissionservicethat is usedby ISPsasan input to theretail services
they provide,andthattheDSL-enabledtransmissionpathis a telecommunicationsservice);Deployment
ofWirelineServicesOfferingAdv. Telecomm.Capability,SecondReportand Order,FCC 99-330, CC
DocketNo. 98-147,14 FCCRcd. 19237(1999)¶ 21 (“although bulkDSL servicessold to [ISP5] arenot
retail services.. ., [they] aretelecommunicationsservices,andassuch,incumbentLECs mustcontinued
to complywith theirbasiccommoncarrierobligationswith respectto theseservices”).
30 QwestExPorte at20.



carriagebasis,arerelativelyunsophisticatedstart-upsthatlack thebargainingpowerto
negotiatefavorabletermsandconditionsfor themselves.3’

In short, thereis no questionthatthewholesaleDSL servicesthattheBOCs
makeavailabletodayaretelecommunicationsservicesthat areofferedto thepublic
indifferentlyand thusmeetthefirst prongoftheNARUCItest. And, asshownbelow,
thepublic interestrequiresthattheservicesbe madeavailableon acommoncarriage
basis. Thereis thusno basisfor thereclassificationrequestedhere.

2. ThePublicInterestRequiresCommonCarrier
ProvisionofDSL Transport.

Underthis prongoftheNARUCItest,theCommissionmustdeterminewhether
thereis a public interestreasonto requirefacilities to beofferedon acommoncarrier
basis. Here, theCommissionhasfocusedon theavailability of alternativecommon
carrierfacilities — acritical factorin assessingmarketpower.32 Onthis score,it is
indisputablethat theBellsretainsignificantmarketpowerin the provisionof
broadbandtransportservicesandthat therearenot adequateavailablealternative
facilities. Thus,thereclassificationofbulk DSL serviceasprivatecarriage— which
would carrywith it theunlimited powerto withdrawtheserviceorto discriminatein its
provision— would havedevastatingconsequencesfor independentISPs.33

QwestarguesthatILECs lack marketpowerin theprovisionofDSL services
becausetheyface“extensive”competitionfrom CLEC, wireless,satelliteandcable
providers.34But therecordin this proceedingclearlyshowsthat noneoftheseservices
providesa viablealternativefor independentISPs.

CLECsthat providewholesaleDSL serviceto ISPs cannotserveasaviable
alternativeto wholesaleDSL servicesprovidedby theRBOCs. In thefirst place,they
arefew andfar betweenandtheirnumbershavedwindledin recentyearsasa resultof
financialturmoil in theCLEC industry.35 Moreover,theremainingCLECs havethe
capacityto serveonly a fraction oftheareasthatthe incumbentscanserve. And, asa
resultofthe Commission’sannounceddecisionin the TriennialReviewproceedingto
denyCLECs accessto incumbent-ownedfiber-fedloopsandto eliminateline sharing,
CLECs’ ability to provideDSL alternativesto ISPswill begreatlydiminished.

Similarly, asdiscussedabove(at 2), satellite,wirelessandpowerline
broadbandprovidersarenot yet viable,ubiquitousalternativesin theprovisionof
broadbandservicesor capabilitiesat retail, wholesaleorto smallbusinesscustomers.

31 Earthlink4/29/03Er Porteat 11. NorcanQwestdistinguisheventhelargestISPs from other
largeenterprisecustomersthat theIILECs serveon acommoncarriagebasis.
32 CableLandingLicenseOrder at¶~J30-31.

Indeed,thereasontheBells seekto re-classifytheirbulkDSL servicesasprivatecarriageis so
thattheycanrefuseto dealwith individual ISPsthatdo not agreeto the oneroustermstheBells will
demandoncetheyobtainrelief. As Verizonhasnoted,“a privatecarrierby definition is freeto decline
serviceto a givencustomerif it cannotagreeto termswith thatcustomer Letterfrom William
Barr, Verizon,to Michael Powell,FCC, datedNovember22,2002,at6.

QwestExPorte at 21.
SeeEarthLink4/29/03Er Porteat5-6.



Nor do cablemodemservicesprovideaviablealternative.Becausecable
systemswerenot initially designedfortwo-wayservices,cablecompaniesandISPsare
still exploringhow to structuretheirarrangementsin a waythat is bothscalableand
commerciallyviable. Thus,cablecompaniesarejust beginningto experimentwith the
provisionofInternetaccessserviceusingmultiple ISPs36andhave“thus far offered
[wholesalecableaccess]servicesonly on a limited basis.”37

Thelack ofcompetitionfrom thesealternativesuppliersis widely recognized.
Indeed,in commentingon Commission’sannouncedeliminationof line sharingin the
TriennialReviewproceeding,CommissionerAbernathyacknowledgedtheinability of
cable,wirelessand satelliteto serveasnear-termcompetitivealternativesto ILEC-
providedbroadbandservices.38

In short,applicationoftheCommission’spublic interesttestfor common
carriageshowsthatthereareno viable alternativesto theBells’ wholesaleDSL offer.
Thepublic interestthereforerequiresthat wholesaleDSL servicesbe offeredon a
commoncarriagebasis.

B. No PrecedentSupportstheBells’ Requestto Reclassify
Bulk DSL ServicesasPrivateCarriage

QwestarguesthattheCommission’sclassificationofwholesalebroadband
transmissionservicesto ISPsby cablecompaniesasprivatecarriagewarrantsre-
classificationof IILEC-providedbulk DSL services.39But theCommission’sholdingin
thecablecontextdoesnot supporttheoutcomesoughthere. In thefirst place,unlike
ILEC networks,cablenetworkswere not initially designedfor two-waytransmission
services.Thus, from their inception,broadbandserviceswerenot requiredto be
providedona commoncarriagebasis. As notedabove,theCommissionhas
recognizedthesetechnicalbarriers,which it acknowledgedpreventcablecompanies
from offering standalonebroadbandserviceson a nondiscriminatorybasis.4°
Moreover,theconsequencesofdeterminingthat wholesaleservicescouldbeprovided
on aprivate carriagebasisaremuchdifferent for cablecompaniesandILECs because
ILECs haveincentives— that thecablecompaniesdo not have— to discriminatein the
provisionofbroadbandservices.An ILEC’s uniquepositionasthedominantprovider
of local telephonefacilities usedto provisionnarrowbandinternetaccessservicesand
legacybroadbandservicessuchasTi givesit anticompetitiveincentivesto resist
deploymentofnewer,cost-basedbroadbandservices. TheBells themselveshavenoted
thatthe adventofDSL hasloweredsecondline demand,andhasthuscausedthemto
carefully time thedeploymentofnewservices. Thus,while increasingbroadband

36 SeeAT&T Commentsat30-31.

Earthlink4/29/03Er Porteat8.
38 CommissionerAbernathystated:

“I recognizethat,in time, intermodalcompetitionfrom sourceslike cable,wirelessand
satellitewill beverybeneficialfor consumers,butin the shortterm,assomeof thesenew
broadbandplatformsarestill gettingoff theground,I think line sharingwould haveprovided
a much-neededcompetitivealtemative,but I was in theminority on thatpoint.”

Remarksby FCCCommissionerKathleenQ. Abernathyto theWomen’sHigh TechCoalition(May 6,
2003)(aspreparedfor delivery)at 4.

QwestEr Porteat 20.
40 CableModemDeclaratoryRuling¶ 15.



deploymentis unambiguouslypositivefor cablecompanies,theILEC’s incentiveto
balancethecostsof cannibalizingolderservicesin favor ofnew onesdoesnotexist for
cablecompanies.4’

Moreover,neitherQwestnorany otherILEC filing commentsin this
proceedinghas cited (norcouldthey)asingle casein whichthe Commissionhasre-
classifiedan existingcommoncarrierservicefor whichthereis widespreadandgeneral
demandandhasno generallyavailablesubstitutes.Indeed,the Commissionhasonly
excludedexistingincumbentLEC offeringsfrom thecategoryofcommoncarriage
wheretheserviceitself did not comprisetelecommunications.Thus,thefactthat
customerpremisesequipment,enhancedservices,andbilling andcollectionservices
do not comprisetheprovisionoftelecommunicationswasthebasisfor the
Commission’seliminationof Title II regulationoftheseservices.42Thus, thereareno
casesthat provideauthorityfor re-classifyingILEC-providedtelecommunications
servicesasprivatecarriage.

Indeed,oncetheCommissionhasdeterminedthatthe natureof an offering is
commoncarriage,theCommissionhasno “significantdiscretion”to determine
otherwise. InNARUCL theD.C. Circuit rejectedthenotionthattheCommission
coulddeterminewhetherto confercommoncarrierstatuson agivenentity in light of
theregulatorygoals it seeksto achieve.~uChairmanPowell hasalsoechoedtheD.C.
Circuit’s holding:

“[T]he Commissionis not permittedto look at theconsequences
ofdifferentdefinitionsandthenchoosethelabel that comportwith its
preferredregulatorytreatment. Thatwould becontraryto law. The
Commissionmustapply thedefinition andthenaccepttheregulatory
regimethat adheresto that classificationandthatwhich Congresschose
whenit adoptedthe statute.”44

Thecaselaw solidly establishesthecommoncarriernatureoftheBells’
wholesaleDSL offer, andthereis no basisfor reclassifyingthis serviceasprivate
carriage. On therecordhere,it would beclearlegalerror for theCommissionto grant
the reclassificationsought.

III. TheCommission’sComputerInquiry RequirementsDo Not Adversely
Affect theBells’ Ability to Compete.

As shownabove,theBells andotherILECs enjoymarketpowerbasedon their
controlofthelastmile bottleneck,and possessthe ability and incentiveto abusethis
powerto harmtheir informationservicescompetitors..Theconcernsthatledthe

41 SeeLetterdatedMay 1, 2003 fromFrank S. Simone,AT&T, to MarleneDortch,FCC, CS
DocketNo. 02-52,AppropriateTreatmentfor BroadbandAccessto the InternetoverCableFacilities.
42 Commentsof AT&T Corp.datedMay 3, 2002at 25 (citing cases).

NARUC I, 525 F.2dat 644 (“[a] particularsystemis a commoncarrierby virtue of its functions,
ratherthanbecauseit is declaredtobe so”).

SeparateStatementof ChairmanMichaelK. Powell,InquiryConcerningHigh-SpeedAccessto
theInternetOverCableandOtherFacilities, DeclaratoryRuling andNoticeof ProposedRulemaking,
FCC02-77,GN DocketNo. 00-185,CSDocketNo. 02-52(rel. Mar. 15, 2002).



Commissionto imposetheComputerInquiry rules on theBells arestill valid today.
Indeed,nowthattheCommissionhasdecidedin its TriennialReviewdecisionto
restrictcompetitiveLEC accessto broadbandnetworkelements,ISPsareevenmore
dependentonnondiscriminatoryaccessto Bell transportto reachtheircustomers.

TheBells neverthelessclaim — buthavenot demonstrated— that theComputer
Inquiry requirementshampertheirability to competein theprovisionof broadband
services.This contentionis beliedby theBells successin the marketplace.Themost
recentCommissionreporton thedeploymentof advancedservicesshowsthatthe
Bells’ growthrateexceedsthatofcablecompanies.45Moreover,attheretail level, the
Bells can— anddo — offertheirDSL Internetaccessserviceswithouttariffs. Qwest’s
claim thattheComputerInquiry “tariffing” requirementdelaysits ability to respondto
retail cablepromotionsthereforerings hollow. In orderto ensurethatISPscontinueto
haveaccessto the basictransportthey needto introduceinnovativeservices,the
Commissionmustretainthe coreComputerInquiry requirementthattheBells offer
theirunderlyingtransporton anondiscriminatory,stand-alonebasis.

AT&T doesnot objectto effortsto eliminateunnecessaryregulationthat atthe
sametime preservesthis coreComputerInquiry obligation. AT&T thereforesupports
theEarthLink,MCI, AOL proposal46thatwould streamlinetheCEI andONA
requirements,while preservingthe coreBell obligationto maketheunderlying
transportcomponentoftheir informationservicesavailableon a nondiscriminatory,
stand-alonebasis.

Sincerely,

cc: C. Libertelli
M. Brill
D. Gonzales
J.Rosenworcel
L. Zaina
S. Bergmann
W. Maher
J. Carlisle
M. Carey
B. Olson
D. Cooper
T. Natoli

Forthelastsix monthsof 2002,the provision ofadvancedservicesvia ADSL increasedby
52%,while theprovision ofadvancedservicesovercableincreasedby 22%. High-SpeedDataReportat
3.
46 SeeEr PortePresentationof EarthLink,MCI andAOL Time WarnerInc., CC DocketNos. 02-
33, 95-20,98-10 (Apr. 30, 2003).


