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Re: Exparte,WC DocketNo. 02-112.Extensionof Section272 Obligationsof
SouthwesternBell TelephoneCo. in theStateofTexas

Section272 of the TelecommunicationsAct of 1996wasdesignedto limit the
ability of aBell OperatingCompany(“BOC”) to abusepost-271local marketpowerto
harmcompetition. Becauseit was impossibleto predictin 1996howlong localmarket
powerwould endureaftersection271 authorization,Congresstaskedthe Commission
with theresponsibilityto determine,basedupon state-specificmarketconditions, the
point at which local marketsin eachstatebecomesufficiently competitivethat market
forcesprovideaneffectivesubstituteforthevital stateandfederaloversightenabledby
the accounting, auditing, and other section 272 safeguards. That is a weighty
responsibility — as the Commissionhas repeatedlyrecognized. And as the state
commissionshaveuniformly stressedin theircommentsin this proceeding,the section
272 accounting, audit and separationrequirementsremain essential tools for the
detectionanddeterrenceofdiscriminationuntil local marketpowerdissipates.

Although the Commission initiated a comprehensive“sunset” rulemaking
proceeding,it issuedan order that did not evenaddressthe standardsthat should be
usedto evaluatewhethersection272 safeguardsshouldbe allowedto sunset. Worse
yet, the Commissionsimply let Verizon’s section272 safeguardslapsein New York
withoutprovidingany explanationwhatsoeverfor its action.

Absent swift Commission action, the “crucial[ly] importan[t],” Texas271
Order, 15 FCC Rcd. 18354, ¶ 395 (2000), section272 obligationsfor SBC in Texas
will also soon sunset. In light of the recordestablishedin this proceeding,allowing
that to happenwould be patentlyarbitrary and capricious. TheTexasPublicUtilities
Commission(“TexasPUC”) and othercommentershaveproffereddetailedand expert
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testimonythat demonstratethat SBC continuesto enjoy substantialmarketpower in
Texastoday,andwill for theforeseeablefuture. Indeed,whethermeasuredby market
share, revenuesor number of alternativecarriers, the evidence shows that local
competitionhasdecreasedin Texasoverthemostrecentperiodfor which harddataare
available. Further,AT&T, the TexasPUC and othercommentershavedemonstrated
that SBC has abusedits local market by actively discriminating againstrival long
distancecarriers that are dependentupon accessto SBC’s network and by cross-
subsidizingSBC’s long distanceaffiliate. Finally, AT&T, the TexasPUC, and other
commentershaveshownthat SBC’s ability to undertakesuchanticompetitiveconduct
would only increaseif thecoresection272 obligationsaregutted.

It is equally clear that the Commissioncannotlawfully avoid its section272
responsibilities,the marketplacerealitiesandthe recordin this proceedingby simply
announcingin a “public notice” devoid of any reasoningthat SBC’s section 272
obligations haveterminated. “The requirementthat agencyaction not be arbitraryor
capricious includesa requirementthat the agencyadequatelyexplain its result and
respondto relevantand significantpublic comments.”See,e.g.,Public Citizen, Inc. v.
FAA, 988 F.2d 186, 197 (D.C. Cir. 1993). Under the most basic preceptsof
administrativelaw, “the agency must examine the relevant data and articulate a
satisfactoryexplanationfor its action including a rationale connectionbetweenthe
facts and the choice made.” Motor VehiclesMfrs. Ass‘n v. State Farm Mutual
AutomobileIns. Co., 463 U.S. 29, 43 (1983)(internalquotationmarksomitted). “At
theleast,sucha statementshouldindicatethemajorissuesofpolicy thatwereraisedin
the proceedingsand explain why the agencydecidedto respondto theseissuesasit
did, particularly in light of the statutory objectives that the rule must serve.”
IndependentUS. TankerOwnersCommitteev. Dole, 809 F.2d 847, 852 (D.C. Cir.
1987).

Even where an agencyenjoys discretion as to whetherto extend a rule or
initiate a regulatory action, “an agency’s failure to cogently explain why it has
exercisedits discretionin agivenmannerrendersits decisionarbitraryandcapricious.”
InternationalLadies’ Garment WorkersUnion v. Donovan,722 F.2d 795, 815 n.35
(D.C. Cir. 1983). In particular,theD.C. Circuit hasdeterminedthat wherean agency
issuesa public noticerequestingcommentson an issue,but thenlater terminatesthat
docketand decidesnot to act at all, the agencyremains“oblige[d] . . . to considerthe
commentsit received,and to articulatea reasonedexplanation” and a “satisfactory
explanationfor its terminationof [thej docket.” WilliamsNatural Gas Co. v. FERC,
872 F.2d 438, 450 (D.C. Cir. 1989); see also id at 446 (“[TJhe agency, having
expressed[] tentativeviewsand havingsolicitedcommentson the issue, wasnot free
to terminatetherulemakingfor no reasonwhatsoever.”).

The Commissionhasrecognizedtheseresponsibilitiesin similar contexts. In
2000, for example,whenthe section272 safeguardsregardingtheBOC’s provisionof
interLATA information serviceswere due to expire,the Commissionissueda public
notice in responseto a petition filed by an interestedparty, solicited comment,and
after considerationof those comments, issued an order determining that (and
explaining why) those section 272 safeguardsshould expire. BOC Information
ServicesSafeguardsOrder, 15 FCCRcd. 3267(2000).



In short, the Commissionis obligatedto concludethis proceeding(and future
272 sunset proceedings)with a written order that addressesthe “relevant data”
proffered by AT&T and “articulate[s] a reasonedexplanation” that is consistentwith
“the statutoryobjectives”of section272. And in light ofthe conclusiveevidencethat
S]3C enjoysconsiderablelocal marketpowerin Texas,the only reasonedresolutionof
AT&T’s petition is to extendSBC’ssection272 safeguardsfor thenextseveralyears.

OneelectroniccopyofthisNoticeis beingsubmittedto the Secretaryofthe
FCCin accordancewith Section1.1206ofthe Commission’srules.
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