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June25, 2003

VIA ELECTRONICFILiNG

Ms. MarleneDortch, Secretary
FederalCommunicationsCommission
~ l2~Street,SW
RoomTWB-204
Washington,DC 20554

Re: Ex parte,WC DocketNo. 02-33,AppropriateFrameworkfor Broadband
Accessto theInternetOverWirelineFacilities

On Tuesday,June24, 2003,RobertQuinnandtheundersigned,representing
AT&T, met with LisaZainaand ScottBergmann,LegalAdvisorsto Commissioner
JonathanAdelstein. Thepurposeofthemeetingwasto discuss(1) thecontinuing
marketpowerenjoyedby theBell Companiesin thebroadbandmarket;(2) the
classificationofDSL transportasacommoncarrieroffering;and(3) the impactof
the Commission’sComputerInquiriesrequirementson theBell companies’ability to
competein thebroadbandmarket. Theattachedwritten exparteletters,datedJune
18, 2003andMay 1, 2003, describingthetopicscoveredin ourdiscussionwere
providedto Ms. ZainaandMr. Bergmann.

Consistentwith section1.1206ofthe Commission’sru1es,~I amfiling one
electroniccopyofthis noticeand requestthatyou placeit in therecordoftheabove-
referencedproceedings.

Sincerely,

ATTACHMENTS

cc: S.Bergmann
L. Zaina



:~AT&T
Frank S. Simone Suite 1000
Government Affairs Director 1120

20
th Street, NW

Washington DC 20036
202-457-2321
202-263-2660 FAX
fsimonec~att.com

June18, 2003

Via ElectronicFiling

MarleneH. Dortch
Secretary
FederalCommunicationsCommission
~ l2~Street,S.W.
Washington,DC 20554

Re: Ex parte,AppropriateFrameworkfor BroadbandAccessto theInternet
overWirelineFacilities;Reviewof RegulatoryRequirementsfor

•IncumbentLEC BroadbandTelecommunicationsServices
CC DocketNos.02-33 and01-337andCSDocketNo. 02-52

DearMs. Dortch:

AT&T Corp. (“AT&T”) submitsthis expartepresentationin theaboveentitled
proceedingsto respondto theMay23, 2003 submissionby Qwest,’amongothers. As
AT&T hasdemonstrated,theBells retainmarketpowerover theprovisionof
broadbandservices,andtheirbroadbandservices,includingDSL, are
telecommunicationsservicesthat mustcontinueto beofferedona commoncarrier
basis. Moreover,QwestandtheotherBells havenotdemonstratedthat theONA and
CEI requirementsoftheCommission’sComputerInquiry rulesadverselyaffectthe
Bells’ ability to compete.

I. TheBells Continueto EnjoyMarketPower.

A. MassMarketServices

By anymeasure,theBellsare still dominantin themassmarketfor both retail
andwholesalebroadbandservices.TheBells’ DSL serviceis oftenthesolebroadband
option in someresidentialareas.For example,in California,“SBC, andother
incumbentLECs, continueto bethesoleprovidersofbroadbandtransmissionservice
to nearlyhalfofall residentialcustomersin thestatewho haveaccessto broadband
service.”2 Satelliteandwirelessdo notyet provideaviablebroadbandoption. As

1 LetterdatedMay 23, 2003 from CronanO’Connell,Qwest,to MarleneH. Dortch, FCC

(“QwestEx Parte”).
2 ReplyCommentsof thePeopleofthe StateofCaliforniaandthe CaliforniaPublicUtilities

Conunission,filed July 1, 2002inCC Docket.No. 02-33,at2.



EarthLinkreports,satellitebroadbandservicesgenerallyoffer only a one-wayhigh-
speedconnection,aresignificantly moreexpensivethanDSL, and“areuseful only asa
lastresortfor therareenduserwilling to endurethe quality andpricedrawbacks.”3In
addition,fixed wirelessservices“arenot now,norwill theybe in theforeseeable
future,viablealternatives”to incumbentLEC DSL service.4

Qwestattemptsto createtheillusion of ubiquitousbroadbandretail competition
by listing (atp. 9-11)thenamesofvariousbroadbandproviders. But, thereality is that
mostoftheseprovidersoffer limited servicein limited areas. For example,Suburban
Broadbandoffersservicesonly in certaincommunitiesalongthe ColoradoFront
Range,5andbecausetherangeof its serviceis morelimited thanothertechnologies,it
canonly bepracticallyimplementedin relatively small neighborhoods,i.e.,
communitiessmallerthan 12 squaremiles.6 Similarly, Ricochetis only availablein
SanDiego andDenver,and its speedsarefar lower thanthoseavailablevia DSLor
cablemodemservice.7

As spottyasthe availability ofcompetitivealternativesis at theretail level, it is
virtually non-existentatthewholesalelevel, whereISPshaveno realalternativeto the
Bells. As EarthLinkdemonstratesin its 4/29/03exparte,dataLECs (“DLECs”),
satellite,terrestrialwireless,powerline communications,andcabletransmissiondo not
currently offer — andwill not offer within theforeseeablefuture — commoncarriage
alternativesfor wholesalebroadbandtransmission.8As explainedabove,satelliteand
wirelessdo nothavethecapabilitiesorthecoverageto provideviablealternativesto
DSL. Broadbandoverpowerlines is still in its infancy, andit is not clearwhetherit
will provecommerciallyfeasible. EvenwhereafewDLECs, primarily Covad,offer
DSL, they do nothave“the capacityor eventhegeographiccoverageto functionasa
substantialalternativeto theubiquity oftheBOC DSL offerings.”9 As ofDecember
31, 2002,only five percentofADSL arrangementswereprovidedby DLECs.’°Cable
modemservicelikewisedoesnotprovideaviablewholesalealternativeto ISPs. Even
EarthLink,which hasbeenthe mostsuccessfulin obtainingwholesalecableaccess,has
suchaccesslimited to onecablenetworkandtwo cities on another,covering
approximately20-25%ofthecablemarketnationwide.”

TheBells massmarketdominanceis evenmorepronouncedin thesmall
businesssegment.Here, neithercompetitivecarriersnorISPscanservesmall
businesseswithout accessto theBells lastmile facilities. Cablecompaniesdo not even
providethetypeofvoiceandhigh-speeddataaccessrequiredby• competingcarriers,
and in all eventsdo not havefacilities that actuallyconnectto mostsmall businesses.

LetterfromKennethR. Boley onbehalfofEarthLink,datedApril 29,2003,to MarleneDortch,
FCC(“EarthLink 4/29/03ExParte”) at7.

Idat8.
http://www.suburbanbroadband.net/pricing.htm

6 http://www.suburbanbroadband.net/fag.htm
http://www.ricchet.com/LiveMarkets.aspx

8 EarthLirik4/29/03 ExParteat 5-9.
Id. at 5.

10 FederalCommunicationsCommission,Wireline CompetitionBureau,IndustryAnalysisand
TechnologyDivision, “High-SpeedServicesfor InternetAccess,Statusasof December31, 2002” (rel.
Jun.10,2003) (“High-SpeedDataReport”) at3.

EarthLink4/29/03ExParteat8.



Indeed,therecordestablishesthat for 76%ofsmall businesses,theincumbentLEC
facesno significantcompetitionin theprovision ofbroadbandservices.’2And,
analysts’“researchsuggeststhatDSL serviceswill continueto outstripcableto
becometheundisputedleaderin adoptionamongmain office locationsin smaller
firms.”3 With respectto thosesmall businesseswith 100-999employees,theBells’
dominanceis evenmoreapparent.Forthis marketsegment,DSL serves55 times the
numberofsubscribersin mainoffices(a 98%share)and 12 times thenumberfor
branchoffices (a 92%share).14

In short, despitetheirattemptsto glossoverit, theBells’ continueto dominate:
(i) broadbandaccessto massmarketcustomersin local areasacrossthe country;(ii) the
provisionofwholesalebroadbandservices;(iii) andtheprovisionofbroadband
servicesto small businesscustomers.

B. LargeBusinessServices

TheBells continueto exercisemarketpoweroverbroadbandservicesto large
businessesthroughtheirbottleneckcontrolofspecialaccessservices.AlthoughAT&T
and othercompetitivecarrierswouldpreferto self-providetheselastmile facilities, the
sadreality is thattheBells andotherILECs remaintheonly sourceforthesefacilities
in theoverwhelmingmajorityofsituations. Forthebackboneportionof its network,
AT&T almostneverself-providesDS1 transportandself-providesDS3 transportonly
a smallminority ofthetime. Forthe local loopsusedto provideconnectivitybetween
thecustomer’spremiseandthelocal servingoffice, AT&T providesonly atiny
fractionof its DS is entirelyon its own network. Indeed,AT&T “hasatheoretically
available,facilities-basedalternative[to ILEC specialaccess]in only aboutfive
percentofthebuildingsin which AT&T purchasesspecialaccess.”5Theremainderis
providedalmostexclusivelyby using ILEC facilities.

As demonstratedin AT&T’s SpecialAccessPetition,theBells haveusedtheir
controlover specialaccessto reapmonopolyrents,put competitorsin a pricesqueeze,
and foreclosecompetitivebroadbandofferings. Wherethe Commissionhasmistakenly
grantedtheBells specialaccesspricing relief, theyhaverespondedby increasing—

ratherthandecreasing— theirratesfor specialaccess,which by itselfdemonstratesthat
a competitivemarketdoesnot exist for this lastmile access.Indeed,a study filed with
theCommissionon June12, 2003,concludesthattheBellsarereapingatleast$5.6
billion in windfall profits annuallythroughthis lastmile monopoly.’6 This powerover
an essentialinput hasenabledtheBellsto dominatelocal datamarketsand,asthey

12 Only 2.5million ofanestimated10.5million smallandmediumbusinessesarepassedby cable
infrastructuretoday. Exparteletterof EdwardShakin,Verizon, submittedinCC DocketNo. 02-33 on
January15, 2003 (“Verizon SmallBusinessLetter”) at3.
13 In-StattMDR,AllAccess:InternetAccessin theSmallBusinessMarket,at 13 (Nov. 2002).
14 In-Stat/MDR,TheData Nation:DemandforBroadbandandData Servicesin theMiddle
Market, at24-25 (Oct. 2002).
15 AT&T Corp.,PetitionforRulemakingto ReformRegulationof IncumbentLocalExchange
CarrierRatesfor InterstateSpecialAccessServices,P.M 10593(filed Oct. 15, 2002) (“SpecialAccess
Petition”)at28.
16 SeeRappoport,Taylor, Menko,Brand,MacroeconomicBenefitsfrom a Reductionin Special
AccessPrice (Jun. 12, 2003),filed in P.M DocketNo. 10593,at5.



beginto capitalizeon theirnew-foundlong distanceauthority,theywill beableto
leveragethis marketpowerinto theinterLATA datamarket..

In its exparte,Qwestneverthelesscitesto nationalmarketsharestatisticsfor
ATM andframerelayservicesto bolsterits claimthattheBells lackmarketpowerin
theprovisionofbroadbandservicesto largebusinesscustomers.However,such
statisticsareirrelevantin assessingtheBells’ marketpowerbecause,until recently,the
Bells havebeenrestrictedto local markets. Themorepertinentquestionis howthe
Bells havefaredin theirprovisionoflocal dataservices,andtheQwestExParte
demonstratesconvincinglythattheBells’ haveusedtheir local bottleneckto dominate
local dataservices. Forexample,Qwest’sown submissionshowsthattheBells
accountfor 90.3%of framerelayserviceslocal revenues,andthat no non-Bell
accountsfor morethan3%of suchrevenues.17Thecompetitivepicture is evenbleaker
with respectto ATM services. There,theBells accountfor roughly97% ofATM local
revenues.

3.1%

96.9%

Source: QwestEr Parteat 14-15.

In sum, theBellshaveusedtheircontrol ofspecialaccessto dominatethe local data
marketandarenow poisedto leveragethismarketpowerinto theinterLATA data
market.

II. TheSaleofDSL TransportIsNot PrivateCarriage.

In its exparte,Qwestargues(atp. 2, 22)that IILECs shouldhavethe optionto
offer volumeDSL serviceto ISPsaseitherprivateorcommoncarriageservice. But a
CommissionholdingadoptingQwest’sproposalwouldbeclearlegal errorandbad
public policy.

Thereis no legal support(andindeedQwestcitesnone)for thereclassification
asprivatecarriageofabasictransmissionservicesuchasDSL,which todayis
providedon a commoncarriagebasis. This is a servicefor whichthereis widespread
andgeneraldemand,for which thereareno generallyavailablesubstitutes,andwhich
is usedto competewith theBell’s own services.Eliminationofthis serviceon a
commoncarriagebasisthuswould havedevastatingconsequencesfor independent

17

18

ATM Local Revenues Frame Relay Local Revenues

9 Bells ~All Others9 Bells SAIl Others

QwestExParteat 15.
Id. at 16.



ISPs. Indeed,theBells’ transparentpurposefor seekingreclassificationis to enable
themto enterinto preferentialanddiscriminatoryarrangementswith theirownISP
affiliatesor partners.TheCommissionshouldnot adoptQwest’sblatantly
anticompetitiveproposal.

A. TheSaleofDSL ServicesMeetsthe CommonCarriageTest.

Thetraditionaltwo-parttestsetforth in NARUCI’~for determiningwhetheran
offering shouldbeconsideredprivateor commoncarriagehasbeeninterpretedas
requiringadeterminationwhether: (1) the carrierwill “makecapacityavailableto the
public indifferently”; or(2) “the public interestrequirescommoncarrieroperationof
theproposedfacility.”20 TheBells’ wholesaleDSL offerings squarelymeetboth
prongsof this test.

1. TheBellsMakeDSL ServicesAvailableto thePublic
Indifferently.

As an initial matter,no partycouldseriouslydisputethatDSL servicesare
telecommunicationsserviceswithin the meaningoftheAct. UndertheAct, theterm
“telecommunications”meansthe transmission.. . withoutchangein theform or
contentofthe informationassentandreceived.”21DSL transportunquestionably
meetsthis definition. ThetransmissionofDSL servicesto an ISPinvolvesno net
changein eithercontentor protocol,andthe Commissionhasexpresslyrecognizedthat
xDSL servicesare“transmissiontechnologies.”22

Further,DSL servicesmeettheAct’s definition oftelecommunicationsservice,
whichtheCommissionandtheD.C. Circuit haveheldwasdesignedto distinguish
commonandprivatecarriage.23Underthat definition, atelecommunicationsserviceis
the“offering oftelecommunicationsfor afeedirectlyto thepublic, or to suchclasses
ofusersasto beeffectively availabledirectly to thepublic. ~ In this regard,there
is no disputethattheBells’ networkswerebuilt for andhavealwaysbeenoperatedas
commoncarrierfacilities thatprovidebasictransmissionserviceson nondiscriminatory
termsto any andall customers.25 And theBells’ provisionofDSL transportservicesto
ISPsandothersto dateareno different: DSL transportservicesarebasictransmission
servicesthathavebeenavailableindiscriminatelyby tariff to any andall requesting

19 NationalAss‘n ofRegulatoryUtility Commissionersv.FCC, 525 F.2d630 (1975)(“NAR UC
1”).
20 Virgin IslandsTelephoneCorp. v.FCC,198F.3d921, 924 (1999) (quotingCable& Wireless,

PLC, CableLandingLicense, 12 FCCRcd.8516 ¶~J14-15 (1997)).
21 47 U.S.C.§ 153 (43).
22 Deploymentof WirelineServicesOfferingAdv. Telecomm.Capability,Mem.Op. andOrder,

FCC98-188,CCDocketNo. 98-147,13 FCCRcd. 24012,¶35(1998)(“AdvancedServicesOrder”).
23 SeeInquiry ConcerningHigh-SpeedAccessto the InternetOverCableandOtherFacilities,
DeclaratoryRuling andNPRM, FCC02-77,GNDocketNo. 00-185 (“CableModemDeclaratory
Ruling”) (March 15, 2002)note205 (“([t]he Commissionhasrepeatedlyfoundinvariouscontextsthat
the definitionof ‘telecommunicationsservice’undertheAct is equivalentto ‘commoncarrier’ service”);
seealsoImplementationoftheNon-AccountingSafeguardsofSection271 and272 ofthe Comm.Actof
1934,11 FCCRcd.21905,¶265 (1996);Cable& Wireless,PLC, CableLandingLicense,12 FCCRcd.
81516,¶ 13(1997);Virgin IslandTel. Co. v.FCC, 198F.3d921, 929-30&n. 8 (D.C. Cir. 1999).
24 47 U.S.C.§ 153 (46).
25 SeeReplyCommentsof AT&T Corp.,datedJuly 1, 2002,at23.



ISPs.Indeed,Qwestitself admitsthe commoncarriernatureof its DSL offering,
stating: “Qwestallows any ISP to purchaseQwestDSL Hostservicefor accessto end
users.”26

Moreover,the fact thatwholesaleDSL offeringsappealto aclassof
prospectivepurchasersdoesnot precludecommoncarriageclassification. ISPsareas
muchamemberof the public asanyotherpurchaserandcarriersneednot servethe
entirepublic to beconsidered“common” carriers.27Ratherit is sufficient, if ashere,
the carrierservesthat portionofthepublic that would havean interestin theservice.
Further, theCommissionandtheD.C. Circuit havemadeclearthat commoncarrier
servicesincludewholesaleservicesandthatthe term “telecommunicationscarrier” was
not intendedto makearetail/wholesaledistinction.28 TheISP’s useoftheserviceasan
input for its Internetaccessservicedoesnot alterthefactthat it ordersandreceivesthe
standaloneDSL transmissionservice“directly” and asamemberofthe“public.” It is
not surprising,therefore,thattheCommissionhastwice heldthatstandalone
broadbandservicesthat ISPsobtainatwholesaleare“telecommunicationsservices”
undertheAct.29

Qwestfinally claimsthat its wholesaleDSL offeringsarenotby nature
commoncarriagebecausetheyareoftentailoredto theparticularneedsoftheISP,are
mediumto long termcommitmentsby nature,andaresoldto sophisticated
customers.30This contention,however,doesnotwithstandscrutiny. First, these
factors,evenif true, do not distinguishDSL from themultitudeofotherhigh speed
transmissionservices,suchasTi andframerelayservices,thattheBOCshaveoffered
on acommoncarriagebasissincetheir inceptionandcouldnot credibly argueshould
bereclassifiednow. Second,asnotedabove,Qwestadmitsthat its offerings are
availableto all ISPs. Thus, evenif theyaretailoring someof theiroffers to meet
particularISPs’needs,thoseoffers (astheyshouldbe) areavailableto all similarly
situatedISPs. Moreover,thefactthat Qwestofferscontractsthat aremediumto long
termin naturedoesnotby itself rendertheserviceby natureprivatecarriage.Most
contracttariff offerings,whetherDSL relatedornot aremediumto longtermin nature.
Thatfactdoesnot rendersuchan offering privatecarriage. Similarly flawedis
Qwest’sclaimthat its wholesaleDSL customersaresophisticated,andthus,
presumablywould not needthe protectionsaffordedby arequirementthatwholesale
DSL beofferedindiscriminately. While the largeISPsthattheBells seekto favor
throughthere-classificationsoughtheremayindeedbe sophisticated,manyofthe
smallerISPs,who would bemostdamagedbythelackofDSL serviceson a common

26 QwestExParteat5.
27 SeeNARUCI,525 F.2dat641(“[o]ne maybe a commoncarrierthoughthenatureofthe

servicerenderedis sufficiently specializedasto beof possibleuseto only afractionofthetotal
population”).
28 Virgin IslandTel. Co., 198F.3dat930 (citing Non-AccountingSafeguardsOrder¶~J263-265).
29 SeeAdvancedServicesOrder¶36 (holdingthatit is irrelevantthatthe incumbentLEC is

providingonly awholesaletransmissionservicethatis usedby ISPsasaninput to theretail services
theyprovide,andthattheDSL-enabledtransmissionpathis atelecommunicationsservice);Deployment
ofWire/meServicesOfferingAdv.Telecomm.Capability,SecondReportandOrder,FCC 99-330,CC
DocketNo. 98-147,14 FCCRcd. 19237(1999)¶ 21 (“althoughbulkDSL servicessoldto [ISPs} arenot
retail services..., [they] aretelecommunicationsservices,andassuch,incumbentLECsmustcontinued
to complywith theirbasiccommoncarrierobligationswith respectto theseservices”).
30 QwestExParteat20.



carriagebasis,arerelativelyunsophisticatedstart-upsthat lackthebargainingpowerto
negotiatefavorabletermsand conditionsfor themselves.3’

In short,thereis no questionthatthewholesaleDSL servicesthattheBOCs
makeavailabletodayaretelecommunicationsservicesthat areofferedto thepublic
indifferentlyandthusmeetthefirst prongoftheNARUCItest.And, asshownbelow,
thepublic interestrequiresthattheservicesbe madeavailableon acommoncarriage
basis. Thereis thusno basisfor thereclassificationrequestedhere.

2. ThePublic InterestRequiresCommonCarrier
ProvisionofDSL Transport.

Underthis prongoftheNARUCItest,theCommissionmustdeterminewhether
thereis apublic interestreasonto requirefacilitiesto beofferedon acommoncarrier
basis. Here, theCommissionhasfocusedon theavailability ofalternativecommon
carrierfacilities— acritical factorin assessingmarketpower.32 Onthis score,it is
indisputablethattheBells retainsignificantmarketpowerin theprovisionof
broadbandtransportservicesandthattherearenotadequateavailablealternative
facilities. Thus,the reclassificationofbulk DSL serviceasprivatecarriage— which
would carrywith it theunlimited powerto withdrawthe serviceorto discriminatein its
provision— would havedevastatingconsequencesfor independentISPs.33

QwestarguesthatILECs lack marketpowerin theprovisionofDSL services
becausetheyface“extensive”competitionfrom CLEC, wireless,satelliteandcable
providers.34But therecordin thisproceedingclearlyshowsthat noneoftheseservices
providesaviablealternativefor independentISPs.

CLECsthatprovidewholesaleDSL serviceto ISPscannotserveasaviable
alternativeto wholesaleDSL servicesprovidedby theRBOCs. In thefirst place,they
arefew andfar betweenandtheirnumbershavedwindledin recentyearsasaresultof
financialturmoil in theCLEC industry.35 Moreover,theremainingCLECshavethe
capacityto serveonly afractionofthe areasthatthe incumbentscanserve. And, asa
resultoftheCommission’sannounceddecisionin the TriennialReviewproceedingto
deny CLECsaccessto incumbent-ownedfiber-fedloopsandto eliminateline sharing,
CLECs’ ability to provideDSL alternativesto ISPswill be greatlydiminished.

Similarly, asdiscussedabove(at 2), satellite,wirelessand powerline
broadbandprovidersarenotyet viable,ubiquitousalternativesin theprovisionof
broadbandservicesorcapabilitiesat retail, wholesaleorto small businesscustomers.

Earthlink4/29/03Er Parteat 11. NorcanQwestdistinguisheventhelargestISPsfrom other
largeenterprisecustomersthat theILECsserveonacommoncarriagebasis.
32 CableLandingLicenseOrder at¶~J30-31.

Indeed,thereasontheBells seekto re-classifytheirbulkDSL servicesasprivatecarriageis so
that theycanrefuseto dealwith individual ISPsthat do notagreeto theoneroustermstheBellswill
demandoncetheyobtainrelief. As Verizonhasnoted,“a privatecarrierby definitionis free to decline
serviceto a givencustomerif it cannotagreeto termswith thatcustomer... .“ Letter fromWilliam
Barr, Verizon, to MichaelPowell,FCC, datedNovember22, 2002,at6.

QwestExParteat21.
SeeEarthLinlc4/29/03Er Parteat 5-6,



Nor do cablemodemservicesprovideaviablealternative. Becausecable
systemswerenot initially designedfor two-wayservices,cablecompaniesandISPsare
still exploringhowto structuretheirarrangementsin awaythat is bothscalableand
commerciallyviable. Thus, cablecompaniesarejustbeginningto experimentwith the
provisionofInternetaccessserviceusingmultiple ISPs36andhave“thus far offered
[wholesalecableaccess]servicesonly on alimited basis.”37

Thelackofcompetitionfrom thesealternativesuppliersis widely recognized.
Indeed,in commentingon Commission’sannouncedeliminationof line sharingin the
TriennialReviewproceeding,CommissionerAbernathyacknowledgedtheinability of
cable,wirelessandsatelliteto serveasnear-termcompetitivealternativesto ILEC-
providedbroadbandservices.38

In short, applicationoftheCommission’spublic interesttestfor common
carriageshowsthatthereareno viablealternativesto theBells’ wholesaleDSL offer.
Thepublic interestthereforerequiresthatwholesaleDSL servicesbeofferedon a
commoncarriagebasis.

B. NoPrecedentSupportstheBells’ Requestto Reclassify
Bulk DSL ServicesasPrivateCarriage

QwestarguesthattheCommission’sclassificationofwholesalebroadband
transmissionservicesto ISPsby cablecompaniesas~privatecarriagewarrantsre-
classificationof ILEC-providedbulk DSL services.3 But theCommission’sholdingin
thecablecontextdoesnot supportthe outcomesoughthere, In thefirst place,unlike
ILEC networks,cablenetworkswerenot initially designedfor two-waytransmission
services. Thus, from theirinception,broadbandserviceswerenot requiredto be
providedonacommoncarriagebasis. As notedabove,theCommissionhas
recognizedthesetechnicalbarriers,which it acknowledgedpreventcablecompanies
from offering standalonebroadbandserviceson a nondiscriminatorybasis.4°
Moreover,theconsequencesofdeterminingthatwholesaleservicescouldbeprovided
on aprivatecarriagebasisaremuchdifferent for cablecompaniesandILECs because
ILECs haveincentives— thatthecablecompaniesdo nothave— to discriminatein the
provisionof broadbandservices.An ILEC’s uniquepositionasthe dominantprovider
oflocal telephonefacilities usedto provisionnarrowbandinternetaccessservicesand
legacybroadbandservicessuchasTi givesit anticompetitiveincentivesto resist
deploymentof newer,cost-basedbroadbandservices.TheBellsthemselveshavenoted
thattheadventofDSLhasloweredsecondline demand,andhasthuscausedthemto
careftilly time thedeploymentofnewservices. Thus,while increasingbroadband

36 SeeAT&T Commentsat30-31.
Earthlink4/29/03Er Parte at8.

38 CommissionerAbernathystated:
“I recognizethat, in time, intermodalcompetitionfrom sourceslike cable,wirelessand
satellitewill beverybeneficialfor consumers,but in theshortterm,assomeofthesenew
broadbandplatformsarestill gettingoff theground,I thinkline sharingwould haveprovided
amuch-neededcompetitivealternative,butI wasin theminority onthatpoint”

Remarksby FCCCommissionerKathleenQ. Abernathyto the Women’sHigh TechCoalition(May 6,
2003)(aspreparedfordelivery) at4.

QwestExParte at20.
40 CableModemDeclaratoryRuling¶ 15.



deploymentis unambiguouslypositive for cablecompanies,the ILEC’s incentiveto
balancethecostsofcannibalizingolderservicesin favor ofnewonesdoesnot existfor
cablecompanies.4’

Moreover,neitherQwestnoranyotherILEC filing commentsin this
proceedinghas cited (norcould they)asinglecasein whichthe Commissionhasre-
classifiedan existingcommoncarrierservicefor whichthereis widespreadandgeneral
demandandhasno generallyavailablesubstitutes.Indeed,theCommissionhasonly
excludedexisting incumbentLEC offeringsfrom thecategoryofcommoncarriage
wheretheserviceitselfdid notcomprisetelecommunications.Thus,thefactthat
customerpremisesequipment,enhancedservices,and billing andcollectionservices
do not comprisetheprovisionoftelecommunicationswasthebasisfor the
Commission’seliminationof Title II regulationoftheseservices.42Thus,thereareno
casesthat provideauthority for re-classifyingILEC-providedtelecommunications
servicesasprivatecarriage.

Indeed,oncetheCommissionhasdeterminedthatthenatureofanoffering is
commoncarriage,theCommissionhasno “significantdiscretion”to determine
otherwise. InNARUCI, theD.C. Circuit rejectedthenotionthatthe Commission
coulddeterminewhetherto confercommoncarrierstatuson agivenentity in light of
theregulatorygoals it seeksto achieve.“~ ChairmanPowell hasalsoechoedtheD.C.
Circuit’s holding:

“[T]he Commissionis not permittedto look attheconsequences
ofdifferentdefinitionsandthenchoosethelabel that comportwith its
preferredregulatorytreatment. Thatwould becontraryto law. The
Commissionmustapply thedefinitionandthenaccepttheregulatory
regimethat adheresto that classificationandthatwhich Congresschose
whenit adoptedthe statute.”44

Thecaselaw solidly establishesthecommoncarriernatureoftheBells’
wholesaleDSL offer, andthereis no basisfor reclassifyingthis serviceasprivate
carriage. Ontherecordhere,it would be clearlegal errorfor theCommissionto grant
thereclassificationsought.

III. TheCommission’sComputerInquiry RequirementsDo Not Adversely
Affect theBells’ Ability to Compete.

As shownabove,theBells andotherILECsenjoy marketpowerbasedon their
control ofthe lastmile bottleneck,andpossessthe ability andincentiveto abusethis
powerto harmtheir informationservicescompetitors.. Theconcernsthat ledthe

41 SeeLetterdatedMay 1, 2003 fromFrankS. Simone,AT&T, to MarleneDortch, FCC,CS
DocketNo. 02-52,AppropriateTreatmentfor BroadbandAccessto theInternetoverCableFacilities.
42 CommentsofAT&T Corp.datedMay 3, 2002 at25 (citing cases).

NARUCI, 525 F.2dat644 (“[a] particularsystemis acommoncarrierby virtueof its functions,
ratherthanbecauseit is declaredto beso”).

SeparateStatementof ChairmanMichaelK. Powell,Inquiry ConcerningHmgh-SpeedAccessto
theInternetOverCableandOtherFacilities, DeclaratoryRulingandNotice of ProposedRulemaking,
FCC02-77,GN DocketNo. 00-185,CSDocketNo. 02-52(rel. Mar. 15,2002).



Commissionto imposethe ComputerInquiry ruleson theBellsare still valid today.
Indeed,nowthatthe Commissionhasdecidedin its TriennialReviewdecisionto
restrictcompetitiveLEC accessto broadbandnetworkelements,ISPsareevenmore
dependenton nondiscriminatoryaccessto Bell transportto reachtheircustomers.

TheBells neverthelessclaim— but havenot demonstrated— that theComputer
Inquiry requirementshampertheirability to competein theprovisionofbroadband
services.This contentionis beliedby theBells successin themarketplace.Themost
recentCommissionreporton thedeploymentofadvancedservicesshowsthatthe
Bells’ growthrateexceedsthatof cablecompanies.45Moreover,attheretail level, the
Bells can— anddo — offer theirDSL Internetaccessserviceswithout tariffs. Qwest’s
claimthat theComputerInquiry “tariffing” requirementdelaysits ability to respondto
retail cablepromotionsthereforerings hollow. In orderto ensurethatISPscontinueto
haveaccessto thebasictransporttheyneedto introduceinnovativeservices,the
CommissionmustretainthecoreComputerInquiry requirementthattheBells offer
theirunderlyingtransporton anondiscriminatory,stand-alonebasis.

AT&T doesnotobjectto effortsto eliminateunnecessaryregulationthat atthe
sametime preservesthis coreComputerInquiry obligation. AT&T thereforesupports
theEarthLink,MCI, AOL proposal46thatwould streamlinetheCEI andONA
requirements,while preservingthecoreBell obligationto maketheunderlying
transportcomponentoftheir informationservicesavailableon anondiscriminatory,
stand-alonebasis.

Sincerely,

cc: W. Maher
J. Carlisle
M. Carey
B. Olson
D. Cooper
T. Natoli

For thelastsix monthsof2002,theprovisionofadvancedservicesvia ADSL increasedby
52%,while theprovisionofadvancedservicesovercable increasedby 22%. High-SpeedDataReportat
3.
46 SeeEr PartePresentationof EarthLink,MCI andAOL TimeWarnerInc., CCDocketNos. 02-
33, 95-20,98-10(Apr. 30, 2003).
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May 1,2003

VIA ELECTRONIC~FILING .

Ms. Marlene,Dortch~Secretary ‘‘

Federal‘CommunicationsCommission
445 12th S~ieet,SW .“

RoomTWB-204 ‘

Washington,DC 20554 ‘.

Re: Ex parte.CSDocketNo:02-52.AppropriateRegulatoryTteatmentfor
BroadbandAccesstotheInternetOverCableFacilities

OnWednesday,April 30, 2003,BobQuinn,DmaMackandtheundersigned.of
AT&T andDavidLawsonof SidleyAustin Brown& Wood,representingAT&T,
metwith Kyle Dixon, EricBash,PeterCorea,PeggyGreene,Alison Greenwald,
JamilaBethJohnson,JohnKiefer, PriscillaLee,andJohnNortonoftheMedia
Bureau. Thepurposeofthemeetingwasto discusstheconceptof “regulatory
parity” asoutlinedin thecablemodemnoticeofproposedrulemaking(Cable
ModemNPRM at¶ 85). Attachedis anoutlinethatwasdistributedatthemeeting.

• As discussedin the‘outline, thereis no basissimplyto asSume,asthewireline
carrierssuggest,that accessregulationofcablemodemprovidersandDSL providers
mustbe symmetrical.’Rather,thereisan establishedframeworkfor assessingthe
needfor accessregulationthatfocusesontherisk ofmarketpowerabuseand,where
suchrisks exist,theexpectedcostsandbenefitsofregulationoftheparticular
networkin question. Andit is clear that if onebelievesthatboth cablemodemand
DSL providershavesomemarketpowerasaresultofmonopolyin somelpcal
marketsand’ duopolyin others,applicationofthisestablishedframeworkmay
nonethelessleadto theconclusionthatthereis astrongneedfor’ continuedaccess’
regulationofwirelinecarriersbutnot for thecreationandimplement~tionofnew
cableaccessregulation.

In this regard,therelativerisksofmarketpowerabusearevery different.
Wirelinecarriers’unbundlingandnondiscriminationobligationsarewarrantedfor
reasonsthat simplyhaveno analogin thecableenvironment.A wireline carriers’
uniquepositionasthedominant‘provider oflocaltelephonefacilitiesuse’dto
provisionnarrowbandinternetaccessservices(andsecondtelephonelinesusedto
accesssuchservices)andlegacybroadbandservicessuchasTi servicegivesthem
anticompetitiveincentivesto resistdeploymentofnewer,cost-basedbroadband



services.Thenatureoftheseincentiveswasdescribedby thewireline carriers
themselvesin cOnunentsfiled with this Commissionin theTriennialIJNEReview
proceeding: S

“Third, advancedservicesareincreasinglylikely to cannibalizethe
traditionalservicesofferedby ILECs. Forexample,theadventofdigital
subscriberline (“D’SL°)technologyhasappliedthebrakeson JLECs’
‘secondline’ service,anddedicatedhigh-speedconnectionsto packet
networksaresteadilyreplacingmodem-basedconnectionstO
circuit-switchednetworks,while deliveringservicesofequalorbetter
quality to customers.In thisenvironment,ILECshaveto carefullyfine

•tunethesequencein whichthey,introducetheirnewservices,aridthe
timing with which theydo so Thatis, evenas competitivedevelopments
compelthemto shortenthelife cyclesofexistingrevenue-earning
servicesin ordertointroducereplacementservices,]LECshaveto balance
theopportunitycostoffailing to introducethosereplacementsagainst!

• theneedto recoupthesignificantinvestmentsthatgo into developing
successivegenerationsofservices.” ‘ •

Cablemodemservices,in contrast,are‘cable companies’first Internet‘offerings.
•As’ aresult, increasingbroadbanddeploymentandrevenuesis muchmore
unambiguously.positivefor cablecompanies.Thetensionthat existsin awireline
environmentto “carefully finetunethesequencein which theyintroducenew
service’s”so asto balancethecostsofcannibalizingolderservicesin favor ofnewer
onóssimply doesnotexistin thiscontextfor cablecompanies.

Moreover,anyrationalanalysisofthecontinuationor introductionofaccess
regulationmusttakeinto accouirtthecostsandbenefitsofdoing so. Althoughthere
is no basisto concludethatthemuchheraldedintermodalcompetitionfrom threeor
morecompetingnetworkswill becomeawidespreadreality in only tWo to three
years,if theCommissiondeterminesthat suchintermodalcompetitionis likely in
five orsoyears,that shouldinform anyconsiderationof imposingan entirelynew
accessregulatoryframeworkon~cable. As experiencewith theinitial implementation
oftheComputerInquiriesregime(andofnetworkelementunbundling)illustrate, it
inevitablytakesyearsfromtheannouncementofnewaccessregulationto actual
implementationin themarketplace.Muchtime andmoneywouldhaveto be
expendedto applyany accessregime(includingtheexistingComputerInquiries
regime)to cable. Thus,evenif theCommissiondecidedtodaythat accessregulation
wastheright coursefor cable,it would be a long timebeforethatbecamearealityin
themarketplace.Theperiodbetweenactualimplementationandeffectiveintermodal
competitioncouldthusbequite short,andthusthepublic interestbenefitsassociated
with thatregulationwould be limited (andwould haveto bebalancedagainstthe
relativelyhighcostsofapplyingaccessregulationto facilities that haveneverbeen
subjectto suchregulation).

“ReplyDeclarationby NERAonBehalfofBellSouthCorp., CCDocketNo. 01-338(filed
J~u1y17,2002)at108.
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Conversely,theupfrontworkofimplementingaccessregulationfor wireline
carriershasalreadybeenundertaken.Thatmeansthat,relativeto cable,thecostsof
regulationaremuch,lowerandthetheassociatedpublic interestbenefitsaremuch’
greater(beCausetheyarealreadyaccruingandneednotawaitalengthy andcosty
implementation’period)..Relievingthewirelinecarriersoftheirunbundlingand’
nondiscriminationobligationsin advarice‘of theintermodalcompetitionenvisioned
by theCommissionwoüld.simply’givelicenseto thewireline carriersto acton the
anticompetitiveincentivesdescribedabove,to discriminateagainstall but‘a few
favore4internetservice,providers(“ISPa”) andto ensurethat thecarriageavailableto
thosefavoredISPswasstructuredin awaythat furtheredthewirelinecarriers’
interestsin profit maximizationandnot thepublic interestin competitive‘market
outcomes,, , ‘ ‘ ‘‘ ‘ ‘ ‘, ‘ ‘ .‘ “

Finally, theCommissionis surelycorrectin its briefbeforetheUnited States
CourtofAppealfortheNinth Circuit in BrandX InternetServices,et al v FCC2

thatthereis no merit to argumentsthat theTelecommunicationsAct of 1996 (and
specificallysection706of theAct) requirestheCommissionto.treatall, broadband
servicesalike. As theCommissionstated,“In particular,section706 doesnot
address.whetherall broadbandservicesmustreceivethesameregulatorytreatment.
Nor doesany otherpartoftheCommunicationsAct speakto thesubject.”

OneelectroniccopyofthisNoticeisbeingsubmittedto theSecretaryofthe
FCCin accordancewith Section1.1206 oftheCommission’srules.

Sincerely,

cc: K. Dixon
E.Bash ‘

P. Corea
P.Greene
A. Greenwald
J,Johnson
J.Keifer
P.Lee
J.Norton •

2BrandX InternetServices,etai. v. FederalCommunicationsCommission,Nos.02-70518, 02-70684,
02-70685,02- 70686,02-70879,02-71425and02-72251,brieffiled (9thCir. Oct. 10, 2002).


