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PETITION FOR RECONSIDERATION

Maris( College (*Marist™}, the applicant for a construction permit for a Noncommercial
Educational FM Station to serve Rosendale, New York, File No. BPED-19960111BA (the
“Application™), by its attornevs and pursuant to Section 1.106(f) of the Commission’s Rules and
Regulations, hereby petitions for reconsideration of that portion of the Commission’s
Reexamination of the Comparative Standard for Noncommercial Educational Applicants, Second
Report and Order, FCC 03-44, released April 10, 2003 (*Second R&O™) in which the
Commission dismissed pending applications for non-reserved spectrum for noncommercial
cducational (“NCE”) stalions as unacceptable for filing. The policy upon which the Commission
based its decision to rcject summarily such applications, including Marist’s Application, runs
contrary to the Balanced Budget Act of 1997 (1997 Balanced Budget Act™),” the
Communications Act of 1934, as amended ((he “Communications Act”), and the opinion of the
United States Court of Appeals for the District of Columbia Circuit in NPR v. FCC, 254 F.3d

2206 (D.C. Cir. 2001). The Commission’s rejection of Marist’s Application was, therefore,

' See also 68 Fed. Reg. 26220 (2003). This Pelition is timely filed within thirty days of
the Muay 15, 2003 publication of a synopsts of the Second R&O in the Federal Register.
“Pub. L. No. 105-33, Title IlI, 111 Stal. 251 {1997). 5 O j_




arbitrary and capricious, and contrary to law, and must now be reversed. In support thereof,
Marist slates as follows.

In the Second R&O, the Commission promulgated spectrum licensing policies vis-a-vis
applicants for NCE service sceking spectrum not exclusively reserved for NCE broadcast
stations. See Second R&O aty 1. The Commission ultimately adopted a policy of allowing
“apphicants for NCE stations lo submit applications for non-reserved spectrum in a filing
window, subject to being rctumed as unacceptable for filing if there 1s any mutually exclusive
application for a commercial station.” /d. at ¥ 21. On the basis of this policy, the Commission
further determined that pending applications for NCE stations that were mutually exclusive with
applications for commercial stations would be dismissed as unacceptable for filing:

{GJiven that we have alrcady offered scttlement opportunities to all applicants in

these pending cases, we arc nol persuaded that the equities favoring the applicants

for NCE stations in thesc p ending p roceedings o utweigh the delay 1 n 1 nitiating

new broadcast service to the public as well as the unfairness to applicants for

commercial stations. As a result, we belicve that it will serve the public interest

best to return as unacceptable for filing the pending applications for NCE stations,

and move the process forward by subjecting any remaining m utually exclusive
applications to auction.

Id. at ¥ 41.

The Commission’s adoption of a policy of returning accepted NCE station applications
for non-reserved spectrum if there exists a mutuaily exclusive application for a commercial
station violates the plain language of the 1997 Balanced Budget Act. The 1997 Balanced Budget
Act amended Scction 309())(1) of the Communications Act to provide that if “mutually exclusive
applications arc acceptied for any initial license or construction permit, then, except as provided
in paragraph (2), the Commission shall grant the license or permit to a qualified applicant
through a system ol competitive bidding.” 1997 Balanced Budget Act § 3002(a)(1)(A), 47

U.S.Co§3090)(1). Section 309(jN2) sets forth exceptions to the Commission’s competitive
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bidding authority, stating that it “shall not apply to licenses or construction permits issued by the
Commission™ for, among other things, NCEs. 47 U.S.C. § 309 (j)(2) (cross-referencing 47
U.S.C.§ 397(6)). The plain language of the statute thus sets forth the Commission’s competitive
bidding authority, and then limits this authority by precluding the application of auction
procedures to NCEs. The Commission’s interpretation of these provisions as a limitation on the
ability of NCEs to apply for non-reserved spectrum, rather than as a limitation on the
Commission’s ability to apply competitive bidding procedures to applicants, flies in the face of
the ¢clear, unambiguous terms of the 1997 Balanced Budget Act.

In NPR. the D.C. Circuit Court struck down the Commission’s attempt to interpret these
provisions as exempting NCEs from participating in auctions for broadcast license when they
apply on channels in the spectrum reserved for them, but not when they apply for channels in the
unreserved spectrum. See 254 F.3d at 227, In finding that the Commission’s interpretation
violated the plain language of the statute, the Court rebuffed the Commission’s attempt to argue
that through ambiguities in the statute, Congress essentially delegated to the Commission the
authority to determine the applicability of auction procedures to NCEs secking non-reserved
band spectrum. While recognizing thc Commission’s task in implementing an imperfectly
drafted statute, the Court reminded the Commission that “[i]nartful drafting is not the same as
ambiguity.”” /i at 229. The Court r¢jected the Commission’s claim that the statute’s grant of
competitive bidding authority to the Commission was in conflict with the removal of such
authority vis-a-vis NCEs, stating that “we do not understand how a general rule (Section
309(j)(1)) can conflict with its own cxception (Section 309(j)(2)).” /1d. at 230,

The Court also dismisscd the Commission’s claim that exempting NCEs from auctions

for commercial licenses would run counter to the congressional intent underpinning the 1997



Balanced Budget Act, namely recovering a portion ol the value of commercial spectrum through
auctions. In so doing, the Court correctly concluded that in setting forth an NCE exception to the
Commussion’s competitive bidding authority, Congress had clearly intended to protect NCEs,
even il this meant accepting less revenue from auctions:
[N]otwithstanding Congress’s desire to increase revenue, it expressly e xempted
NCEs from participating in auctions, thus demonstrating that it understood that
pursuit of this goal would be limited by thc NCE exemption. ‘Deciding what
competing values will or will not be sacrificed to the achievement of a particular
objective is the very cssence of legislative choice - and it frustrates rather than

cffectuates legislative intent simplistically to assume that whatever furthers the
statute’s primary objective must be the law.’

Id. {citing Rodriguez v. United States, 480 U.S. 522, 526 (1987)). The NPR Court thus
clearly cstablished that the plain language of the statute as well as the underlying
congressional intent require Commission policies that exempt NCEs from competitive
bidding proccdures for the benelit of NCEs, not with a view to the Commission’s coffers.
The policy adopted by the Commission does just the opposite: by requiring dismissal of
all NCE applications lor non-reserved spectrum if a mutually exclusive commercial
application is present, the Commission has severely limited NCEs” ability to be awarded
non-reserved spectrum licenses, solely for the sake of increased revenue. This policy is
clearly unacceplable under the first part of the two-part test sct forth in Chevron U.S.A.
Inc. v. Natural Resource Defense Council, Inc., 467 U.S. 837, 842-43 (1984) (if
“Congress has directly spoken to the precise question at issue...that is the end of the
matter; for the court, as well as the agency, must give effect to the unambiguously
cxpressed intent of Congress™). The portion of the Second R&O conditioning NCEs’
ability to apply for non-reserved speetrum on the absence of mutually exclusive

commercial applications contravencs the 1997 Balanced Budget Act and the D.C. Circuit
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Court’s interpretation thereol in NPR, and therefore must be reconsidered.

Given that this Commission policy violates the plain language of the 1997
Balanced Budget Act, the Commission’s decision to dismiss all pending NCE
applications for non-reserved spectrum that are mutually exclusive with commercial
applications is arbitrary and capricious and contrary to law. In an attempt to ameliorate
the patent unfaimess of its decision summarily dismissing NCE applications that have
been pending for nearly a decade, the Commission pointed out that settlement
opportunitics had been offered to NCE applicants, and (urther suggested that the public
interest against further delay in resolving mutually exclusive applications as well as
fairness to commercial applicants supported its decision. See Second R&O at§ 41. The
Commission’s attempt 1o raise mitigating factors fails to overcome the fact that it based
its decision on a policy wholly at odds with the plain language of, and the congressional
intent underpinning, the 1997 Balanced Budgel Act. Moreover, proper mitigating factors
would result in fairer (reatment of NCE applicants — applicants who applied for facilities
undcr established procedures and prosecuted their applications in good faith, only to find
that commercial applications were allowed to proceed and noncommercial applications
were dismissed — not just statements as to why unfair treatment is excusable under the
circumstances.” Neither the 1997 Balanced Budget Act nor equitable considerations
justify the Commission’s decision Lo lreat, at this late date, applications such as Marist’s
Application as unacceptable for filing. The Commission’s decision must accordingly be

reversed. as “[a] decision resting solely on a ground that does not justify the result

* For example, rather than simply exclude NCE applicants from contending for non-
reserved spectrum altogether, the Commission could have offered applicants such as Marist
opportunity to amend their applications to apply for a commercial station as an alternative simply
1o having their applications dismissed outright.
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rcached 1s arbitrary and capricious.” MCT Telecommunications Corp. v. FCC, 10 F.3d
342, 846 (D.C. Cir. 1993) (citing Moror Vehicle Mfrs. Ass 'n v. State Farm Mut. Auto fns.
Co.. 463 U.S. 29, 50 (1983)).

WHEREFORE, it is respectfully requested that the Commission reverse its decision to
dismiss the application of Marst College for a construction permit for a Noncommercial
Educational FM Station to serve Rosendale, New York, reinstate the Application, and devise fair
and elfective procedures for applicants for Noncommercial Educational Stations, such as Marist,
to compele with applicants for Commercial Stations for non-reserved spectrum without being
required to engage in a competitive bidding procedure.

Respectfully submitted,

MARIST C

By:

Barry A. Friedman

John C. Butcher
Thompson Hine LLP
1920 N. Street, N.W.
Washington, D.C. 20036
{202) 331-8800

Its Attorneys

Dated: June 16, 2003
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CERTIFICATE OF SERVICE

. John C. Butcher, hereby certify that [ have served on this 16" day of June, 2003, a copy

of the foregoing PETITION FOR RECONSIDERATION upon the following parties by first-

class mail, postage pre-paid:

Mr. Eric J. Bash*

Mcdia Bureau

Policy Division

Federal Communications Commission
445 12" St., S.W.

Washington, D.C. 20554

L John T7 Butcher

*By Hand



