
DOCKET FILE COPY DRIGINAL 

BEFORE THE 

RECEIVED 
JUN 1 6 2003 

FEDERAL COMMUNICATIONS COMMISSION F e d d  Communications Commiswn 
WASHINGTON, DC Office Of SECf8tW)‘ 

ORIGINAL 
In the Matter o l  ) 

) 
) 

Noncommercial Educational Applicants ) 
) 
1 
1 

Rccxamination or tlic Cornparativc Standard for MM Docket No. 95-3 1 

To The Coinmission 

PETITION FOR RECONSIDERATION 

Marisl Collegc (“Marist”), the applicant fot- a comtruction permit for a Noncommercial 

tducational FM Station to serve Rosendale, New York, File No. BPED-1996011lBA (the 

“Application”). by its attorneys and pursuant to Section 1.106(9 of the Commission’s Rules and 

Rezulations, Ihcreby pctitions for reconsideration of that portion o f  the Commission’s 

Rccrciirtinrilioiz ( f z / i e  Coniparcilive ,Suindcird f o r  Noncontmerciul Educational Applicunts, Second 

I k ~ p o r t  c u d  Orrlcr, FCC 03-44, releascd April 10, 2003 (“Sec~ndH&O”)~ in which the 

Commission dismissed pending applications for non-reserved spectrum for noncommercial 

educational (“NCE”) stations as unacceptable for filing, The policy upon which the Commission 

bascd its decision to rcject summarily such applications, including Marist’s Application, runs 

coiitrary to thc Balanced Budget Act o f  1997 (“I997 Balanced Budget Act”),’ the 

Communications Act of 1934, as aniended (the “Communications Act”), and the opinion of the 

l ~ i i i ~ e d  States C-oLii.t o f  Appeals for Ihe District orColumbia Circuit in NPR v. FCC, 254 F.3d 

226 (D.C. Cir. 2001 1. The Coinmission’s rejection of Marist’s Application was, therefore, 

I Sw d s o  08 Fed. Reg. 20220 (2003) .  This Pelition is timely filed within thirty days o f  

Pub. L. NO. 105-33, Title IIJ, I I I SIaL. 251 (1997). 
Ihe May 15. 2003 publication o f  a synopsis o f  the Second R&O in the Federal Register. 
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arbitrary and capricious, and contrai-y to law, and must now be reversed. In support thereof. 

M, .’ ‘ii 1st slates as follows. 

In tlic ,Sccom/ K&O, the Commission promulgated spectrum licensing policies vis-a-vis 

applicants for NCE scrvicc sceking spectrum not exclusively reserved for NCE broadcast 

stalions. ,See , S c c o ~ /  R&O ai 71 I .  Thc Commission ultimately adopted a policy of allowing 

“applicants for NCE stalions Lo submit applications for non-reserved spectrum in  a filing 

\viiidow. subject to being ircturned as unacceptable for filing i f  there is any mutually exclusive 

application Tor a commercial station.” Id. at 11 21. 011 the basis of this policy, the Commission 

further determincd that pending applications for NCE stations that were mutually exclusive with 

applicalions for commercial stations would be dismissed as unacceptable for filing: 

[Clivcn that we havc alrcady orfered scttlernent opportunities to all applicants i n  
these pending cases, we arc not persuaded that the equities favoring the applicants 
Tor N CE stations i n  t hcsc pending proceedings o utweigh the  delay i n  initiating 
iiew broadcast service to the puhlic as well as the unfairness to applicants for 
commercial stations. As a result, we believe that it will serve the public interest 
besl to return as unacceptable for filing the pcnding applications for NCE stations, 
and move t h e  process forward b y  subjecting any  remaining m utually exclusive 
applications to auctioii. 

I d  at 11 4 I 

The Coinniission’s adoption of  a policy of  returniris accepted NCE station applications 

for ion-rescrbcd spectrum ifthere cxisls a niuttially exclusive application for a commercial 

station \,iolates thc plain language o f  the 1997 Balanced Budget Act. The 1997 Balanced Budget 

Act amended Scction 309(j)( I ) of tlic Communications Act to provide that if “mutually exclusive 

applications arc accepled for any initial license o r  construction permit, then, except as provided 

i n  paragraph (2). the Cominissioii shall grant thc liccnsc or permit to a qualified applicant 

through a system ofcompetitivc bidding.” 1997 Balanced Budget Act 5 3002(~)(1)(.4), 47 

1J.S.C. 9 309(j)( I ) .  Section 309(j)(2) sets forth exceptions to the Commission’s cotnpetitive 



bidding authority, slating that i I  “shall not apply to licenses or construction permits issued by the 

Commission” for, aniong othcr tliings, NCEs. 47 (J.S.C. 5 309 (j)(2) (cross-referencing 47 

1J.S.C. 4 397(6)). The plain languagc of the statute thus sets forth the Commission’s competitive 

bidding authority, and thcn limits this authority by precluding the application o f  auction 

procedures to NC‘Es. The Cornmission’s interpretation of thcsc provisions as a limitation on the 

abilily of NCEs to apply for noli-rcscrvcd spcctrum, rather than as a limitation on the 

Commission’s ability to apply competitive bidding procedures to applicants, flies in the face of 

the clear, unambiguous Lenns o r  the I007 Balanced Budget Act. 

I n  NPR. tlie D.C. Circuit Court struck down the Commission’s attempt to interpret these 

~~i-ovisions as eseinpting NCEs from parlicipating i n  auctions for broadcast license when thcy 

apply on channels in the spectrum reserved Tor them, but not when they apply for channels in the 

unrcscrved spectrum. See 254 F.3d aL 227. In finding that the Commission’s intcrprctation 

violated thc plain language of the statute, the Court rebuffed the Commission’s attempt to argue 

that througli ambiguities in the statute, Congress essentially delegated to the Commission the 

authority to detennine the applicability of auction procedures to NCEs seeking non-reserved 

band spectrum While recognirins thc Commission’s task in implementing an imperfectly 

drarted statute. the Court reminded [lie Commission that “[ilnartful drafting is not the same as 

ambiguity.” Id at 229. The Court rcjccted the Commission’s claim that the statute’s grant of 

competitive bidding authority Lo the Commission was in conflict with the removal of such 

authority vis-a-,is NCEs, stating that “we do not understand how a general rule (Section 

309(j)( I ) )  call conf l i c l  with  its owti cxccption (Section 309Q)(2)).” /d, at 230. 

Thc Court also dismisscd the Commission’s claim that exempting NCEs Crom auctions 

for commercial licenses would r u n  counter to the congressional intent underpinning the 1997 
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Balanced Budget Act,  naiiiely recwering a portion or the value of commercial spectrum through 

auctions. 111 so doing, the Court correclly concluded that in setting forth an NCE cxception to the 

Cotntnission’s conipetitive bidding authority, Congress had clearly intended to protect NCEs, 

eveti i f  this tiieant accepting less revenue from auctions: 

[Njolwillnslanding Congress’s desire to increase revenue, i t  expressly exempted 
NCEs from participating in  auctions, thus demonstrating that i t  understood that 
pursuit of this goal would be limited by the NCE exemption. ‘Deciding what 
competing values will or  will no1 be sacrificed to the achievement of a particular 
objective is the vcry essence of legislative choicc -. and i t  frustrates rather than 
effectuates legislative ititenl simplistically to assume that whatever furthers the 
statutc’s primary objectivc must be the law.’ 

ltl. (citing Rotlrigzre: 1’. Utitret/Slu/es, 480 U.S. 522, 526 ( 1  987)). The NPR Court thus 

clearly established that the plain language of the statute as well as the underlying 

congressional intcnt require Commission policies that exempt NCEs from competitive 

bidding proccdures for thc bcnelit of NCEs, not with ii view to the Commission’s coffers. 

The policy adopted by the Commission does just the opposite: by requiring dismissal of 

all N C E  applications lor non-rcserved spcctrum if a mutually exclusive commercial 

application is present, the Commission has severely limited NCEs’ ability to be awarded 

iion-resen,ed spectrum Iicciiscs, solely for the sake of increased revenue. This policy is 

clearly uiiacceplable under the first part of the two-part test sct forth in  Chevron U.S.A. 

/tic. v h’(i/trrcd Ke.yorr,-c.e /~efe/rsc, Couirci/, Inc.., 467 U.S. 837, 842-43 (1984) (if 

“Congress has directly spoken to thc precise qucstioii at issue ... that is the end of the 

matter; for thc court, as well as the agcncy, must give effect to the unambiguously 

cupi.cssed inleiit OrCongrcss”). The potiion ofthe SecontlK&O conditioning NCEs’ 

ability to apply Tor non-reserved spcctrum on the absence of mutually exclusive 

commcrcial applicatioiis contravenes the I997 Balanced Budget Act and the D.C. Circuit 
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Coutt’s inleq~retation thereor in NPR. and thcrcforc must be reconsidered. 

Given that this Coinmission policy violates the plain language of the  1997 

Balanced Budget Act, the Commission’s decision to dismiss all pending NCE 

applications for non-reservcd spcclrum that are niutually exclusive with commercial 

applications is arbitral-y and capricious and contrary to law. In an attempt to ameliorate 

the paten1 unrairness or its decision sumniarily disniissing NCE applications that have 

been pending for nearly a decade, the Coinmission pointed out that settlement 

opportunities had  been offered to NCE applicants, and Curther suggested that thc public 

iiilcrcsl against h t h e r  delay i n  resolving mutually exclusive applications as well as 

faiincss lo coniniercial applicants supported its decision. See SecondR&U at 741. Thc 

Coniniission’s altcmpt LO raise mitigating factors fails to overcome the fact that it based 

i t s  decision on a policy wholly at odds with the plaill language of, and the congressional 

intcnt tinderpinning, thc 1997 Balanced Btidgct Act. Moreover, proper mitigating factors 

wo~ild result i n  fairer treatment of NCE applicants ~ applicants who applied for facilities 

undcr established procedures and prosecutcd their applications in good faith, only to find 

that commercial applications were allowed to proceed and noncommercial applications 

we1.e dismissed ~ not just statements as to w h y  unfair treatment is excusable under the 

cii-cumstanccs.’ Neither the 1997 Balanced Budget Act nor equitable considerations 

justify the Coinmission’s decision 10 heat. at this late date, applications such as Marist’s 

Application as tinacceptable for tiling. The Commission’s decision must accordingly be 

rever-sed. as “[a] decision resting solely on a ground that does not justify the result 

-’ For example. rather I h a n  simply exclude NCE applicants from contending for non- 
reservcd spectrum allogether, the Comniission could have offered applicants such as Marist 
opportunity to amend their applications to apply for a commercial station as an alternative simply 
10 having their applications dismissed outright. 
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rcachcd is arbitrary and capricious.” MC‘J Tclecoi,rnizrizicaiio~~~ Corp. v. FCC, 10 F.3d 

S42, 846 (D.C. Cir. 1093) (citing Moror I’’ehic1e Mfis. Ass ‘n IJ .  State Form Mut. Auto Itis, 

c‘o.. 463 L.S.  29, 50 ( I  983)). 

WHERPFORF.. i t  is respectfully requested that the Commission reverse its decision to 

dismiss the application of Marisl College for a conslruction permit for a Noncommercial 

Educational FM Station to serve Rosendalc. Ncw York, rcinstate the Application, and devise fair 

and effcctivc procctlures for applicants Tor Noncommercial Educational Stations, such as Marist, 

to conipck with applicants [or Coninicrcial Slations for non-reserved spectrum without being 

rcqtiircd to engage i n  a conipctitivc bidding procedure. 

Respectfully submitted, 

MARIST C 

By: 

Barry A. Friedman 
John C. Butcher 
Thompson Hine LLP 
1920 N. Street, N.W. 
Washington, D.C. 20036 
(202) 331-8800 
Its Attorneys 

Dared: June 16, 2003 
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CERTIFICATE OF SERVICE 

I I  John C. Bukhcr, hcrehy certiry t h a t  I have served on this 16Ih day of June, 2003, a copy 

ofthc Ihregoing PETITION FOR RECONSIDERATION upon the following parties by first- 

class mail, postagc Iprc-paid: 

Mr.  El-ic .I. Bash* 
Mcdia Bureau 
Policy Division 
Federal Communications Commission 

Washington. D.C. 20554 
445 1 ZLh SI., S.W. + John Butcher 

*By Hand 


