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Pursuant LO the Commission’s Notice,’ AT&T COT. (“AT&T”) hereby submits its 

opposition tn SHC’s Petition for Forbearance and Modification. SBC seeks forbearance from the 

“cruci;il[ly] importan[t]”’ provisioi~s of section 272 that prohibit SBC from having incumbent 

local exchangc carrier (“LtC”) subsidiaries perform “operating, installation and inaintenance” 

(“Ol&M”) scrvices on behAfof its long distance subsidiary (“SBCLD”). In  addition, SBC seeks 

a wai\Jer of the SBC/Amcritech iiierger conditions that regulate Ol&M services between SBC’s 

incuinbcnt LEC: subsidiaries and SBC’s “separate” advanced services affiliate (“ASI”). Neither 

request should be granted. 

In  the Non-Accoui> 

INTRODUCTION AND SUMMARY 

ig Sr&yturds Order, the Coinmission concluded “thz illowing the 

satlie personnel to pcrfonn the operating, installation, and maintenance services associated with a 

BOC’s network and the facilities that ii scction 272 affiliate owns or leases from a provider other 

than the BOC would create the opportunity for such substantial integration of operating functions 

as to preclude independent operation, in  violation of section 272(b)(1).”3 In creating this 

prohibition, the Commission explicitly relied on a principle established when the BOCs were 

first created ~ that allowing a BOC to provide network-related services on behalf of an affiliate 

“would inevirably afford the affiliate acccss to the BOC’s facilities that is superior to that granted 

to thc affiliate’s competitors,” and “woultl create substantial opportunities for improper cost 

a l l ~ c a t i o n . ” ~  Thus, the Commission concluded that the OI&M prohibition was vital to fulfilling 

’ DA 03.1920 (June IO, 2003). 

- Texas 271 O r d e ~ .  15 FCC Rcd. 18354.1 395 (2000). 

~’ Noti-Accouii/i/rg .S&yz/ar-dc- Oi.dei.,-, I I FCC Rcd. 21 905, 11 163 ( 1996). 

Id. (citing BOC Scyxrr-u/ion,s Oder-. 95 F.C.C.2d I 1 I7  ( I  983)) (emphasis added). 4 



section 272’5 central ptirpose of “prohibit[ing] anticompetit1ve discrimination and cost- 

s h i [I i ing.”’ 

Despite ttic Commission‘s repeated recognition of the need for and benefit of 01&M 

“separation,” the BOCs sought reconsideration of the Commission’s imposition of the 01&M 

saleguards i n  the No~r-Acu~un/ing Sufiyiardr Order. claiming that the Commission’s 

intcrprctatioii of section 272 was not mandated by the statutory language, and that i t  was 

tinnecessary to protect against improper cost allocation or discrimination. The Commission 

again rejected thcrc claims, reasserting its determination that section 272 precludes shared 

OI&M services, and recognizing tha t  any other ruling would “create a loophole around the 

separate affiliate requiremcnt” and would provide for such “substantial integration of these 

essential functions . . . that independent operation would be precluded.”’ 

Developments since the Nun-Acmunting Sujepardy Order have only confirmed the need 

for and utility of strong 01&M rules. I n  the SBCiAmeritech merger proceeding, the Commission 

found that the combination of SBC and Ameritech high/ened the combined entity’s “incentive 

to discriminate” against independent long distance carriers and that this incentive is “particularly 

acute with regards to advanced or customized access services for which detection of 

discrimination is most difficult.”’ Moreover, the Commission in that merger proceeding rejected 

the claim that regulators have developed proper tools to detect and prevent discrimination by the 

“new” SHC and its BOC subsidiaries: “With the increased network complexity, and the 

possibility Tor new types of discrimination, comes also an increased difficulty in detecting 
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~Iiscriminatioii. I n  wch ii situation. past experience with [he interconnection of plain vanilla, or 

POTS service. bccornes increasingly less useful as a regulatory tool for preventing, detecting, 

a n d  reiiirdying discrimination.”s Thus. to mitigate these anticompetitive effects of the merger, 

the Coininission again turned to stmcturdl separation. As a condition to consumlriatlng its 

acquisition of Aincritech. SBC \vas required both to provide advanced services through a 

separale affiliatc “patterned” oil section 272 and to provide Ol&M services to that affiliate on an 

arm’s-length basis and on non-discnininatory terms and conditions. 

SBC’s forbearance petition contains no evidence of changed circumstances that could 

justify repealing thc OI&M services restriction required by section 272 or the SBC/A/nerirech 

Merger Order. Of coursc, as a legal matter, that claim is barred section IO(d) of the 

Coinniunications Act, which explicitly precludes the Commission from forbearing from the 

requirements of section 271, Section 271(d)(3)(B) expressly provides that the Commission may 

grant a BOC long distance authority only if the requested authorization “will be carried out in 

accordance with the requirements of section 272.”9 SBC’s Petition would require the 

Commission to forbear from applying section 271(d)(3)(B), which it is forbidden to do by 

section IO(d). 

In all events, long distance carriers and advanced services providers remain dependent 

upon SBC and the other BOCs for last mile facilities necessary to access their customers. SBC 

and the other BOCs therefore relain substantial local market power and the ability and incentive 

to leverage this market power 10 undermine competition in  the long distance and advanced 

serviccs market. Hcnce, section 272’s “operate independently” rules i n  general, and the OI&M 

Id. 71 220. 

“ 4 7  U.S.C. $ 271(d)(3)(B) 
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i-ulcs in  parlicular. rcniain necc 

to raisc rivals’ costs and prevent long distance and advunccd services competition on thc merits. 

iry lo prcvcnt SBC from using its control of bottleneck facilities 

I f  there were any error i n  the Coinniission’s original balancing of costs and benefits in 

th is  aieLi, i t  is that I S  t h a t  thc Commission mdeves/ im~red the competitive hann arising from 

shared ROC1272 serviccs, and allowcd roo ,i?uch sharing of other services. Although the 

Coinmission prohibited the sharing of 01&M services, i t  did not restrict the sharing of many 

other services necessary to operate SBC’s long distance affiliate. As a result, in many areas SBC 

has thc unique advantage of being able to provide service on an “integrated” basis. And 

according to state commission “performance measures,” SBC has used that unique advantage to 

provide competitive carriers with patently inferior access to essential facilities relative to what i t  

provides itsclf. At the same time. SBC, notwithstanding Ol&M requirements that SBC claims 

prevent it from competing effectively, has achieved “near 50 percent” penetration of the 

consumer long distance market in  its Southwestern territories.” On this record, there can be no 

serious claim that the joint OI&M prohibition is an unwarranted restriction. 

SBC’s additional rcquest for a waiver of  the SBC/Amerirech Merger Order’s OI&M- 

related conditions is even weaker. Because i t  was clear that the SBCiAineritech merger would 

have otherwise substantially increased the combined entity’s incentive and ability to harm 

competition, particularly for nascent advanced services, SBC and Ameritech proposed the 

creation of a “separate” advanced services affiliate, ASI, that was modeled on the section 272 

long distance separate affiliate. With respect to OI&M, however, the merger conditions 

expressly pennitted the “sharing” of OI&M services between SBC’s incumbent operations and 

See Statement of Edward Whitacrc, CEO, SBC Cominunicat~ot~s, Transcript, April 24, 2003 I / /  

Conferencc Call Addrcssing First Qnartrr 2003 Earnings. 
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the advanccd services affiliale. 50 long iis this sharing is provided on a non-discriminatory basis. 

Thus, llicrc is simply no way to square SBC’s swccping claims about thc costs of the 

SHC/A/ne,-ilec/7 Merger Order OI&M conditions with the limited extent to  which these 

conditions rcstrict the “iiitegra~ion” of SHCJ’s 01&M operalions. 

Critically. SBC can at any  time collapse AS1 and fully integrate its advanced services 

operations with i &  incumbent telephone operations. The SBC/Ameri/ech Merger Order’s 

reparale advanced services affiliate condition was a temporary one, and subject to “sunset” 

Iriggers that have since been inet. The obvious question for the Commission then is why  does 

not SBC simply eliminate AS1 if  h e  OI&M requirements imposed in the SECIAmerirech Merger 

Order are so onerous? The answer is buried a t  the end of SBC’s Petition. There, SBC states that 

thc waiver i t  is seeking should be deemed to have no impact on the Commission’s recent holding 

in the AS1 Forhearance Order that AS1 would be regulated as a non-dominant carrier and 

excused from tariff filings and related-requirements.” But SBC neglects to mention that that this 

order held that AS1 would be excused from dominant carrier regulations only “to the extent” AS1 

was operated “in accordance with the separate affiliate structure established in [the 

SBC/Ameri/ech Merger Order],”” because these conditions were necessary to prevent the type 

of market power abuses in  which SBC-AS1 would otherwise be able to engage absent the tariff 

filing and related regulations. It is therefore clear that what SBC is really after is the continued 

benefit of the ASf Forhmrance Order, but without the protections the Commission relied upon 

to protect the public interest when i t  deemed AS1 to be non-dominant - protections that are by 

their terms less onerous than what is required if section 272 were fully applied. The 

I ’  SHC Pct a1 27 

‘’AS/ Forhecrtu/7ce Order, I7 FCC Rcd 27000 , l  I3 (2002) (emph,isls added) 
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anticonipctitive result that  SBC seeks IS toreclosed by the reasoning of the AS/ Forheortmce 

OUdW 

ARGUMENT 

1. SHC’S PETITION F A I L S  TO DEMONSTRATE I’HE PRECONDlTlONS FOR 
FORBEARANCE FROM THE SECTLON 272 0 1 & M  RULES. 

For the most part. SBC merely reproduces arguments advanced by Verizon in its August 

5, 2002. petition Ibr forbearance from llie section 272 01&M rules. As AT&T explained in its 

responses to Verizon, the complete answer to SBC’s argument is that SBC and the other Bells 

continue to exercise considerable local market power and can use that power to discriminate 

against their long distance rivals. Given that the Bells’ forbearance petitions would eliminate 

altogether the 01&M safeguards and thereby materially weaken the effectiveness of section 

272 as a safeguard for preventing the Bells from acting on their incentives to raise rivals’ costs - 

rhere can be no basis for a finding, as required by section I O  of the Communications Act, that the 

requested forbearance is  consistent with the public interest and the interests of  consumers.14 This 

is not just the view ofAT&T, but the position of every state regulatory commission that has f i led 

comments on this issue.” 

I 3  

See gerrerally AT&T’s Opposition to Veriaon Petition for Forbearance (CC Docket No. 96- 
149, Sep. 9, 2002); Ex Payre Letter from David Lawson, AT&T, to Marlene Dortch, FCC (CC 
Docket No. 96- 149, Nov. 15,2002). 

I4Se r47  U.S.C. C; 160(a) 

See, q., Washington UTC 272 Sunset Comments (WC Docket No. 02-112, Aug 5, 2002); 
Missouri PSC 272 Sunset Comments (WC Docket No. 02-112, Aug. 5 ,  2002); Pennsylvania 
PUC 272 Sunset Comments (WC: Docket No. 02-1 12, July 22, 2002). Most notably, the Texas 
PUC has strongly urged the Commission to extend all thc section 272 requirements (which 
would include the OI&M safeguard): 

I? 

I S  

The Texas PUC believcs thaf . . . SWBT’s continued dominance over local 
exchange and exchange iiccess services still hinders the development of a fully 
coinpetitive markets. Thus SWBT retains both the incentive and ability to 

(continued. , .) 
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Rathcr than  attempt to show with hard evitlcncc that i t  has lost market power. SBC 

rehashcs the same aryuincnts i t  2nd the other BOCs presented ~ and the Commission rejected ~ 

in challenging (he 01&M tule at multiple stages of the Non-Accounting SuJeguard,s 

procccdings. For example, SBC asserts that other non-structural section 272 requlretnents 

make the 01&M restrictioii unncccssary ” The Commission has already responded to each of 

thcse coiitenlions. and has provided morc than adcquate support for its interpretation of section 

272(b)( I )  as precluding shared OI&M functions. Applying traditional rules of statutory 

construction, the Commission stressed that shared OI&M services would “inevitably” lead to a 

level of BOCiaTIiIiate inlegration that was precluded by the operate independently requirement 

of section 272(b)( I ) . ’ ”  For example, such shared services “would inevitably afford the affiliate 

access to the BOC’s facilities that is superior to that granted to the affiliate’s competitors.”*” The 

I 6 

I H  

(. . . continued) 
discriminate against competitors and to engage i n  anti-competitive behavior. . . . . 
Accordingly, prudence demands that the sunset period be extended until the 
conditions which necessitated the creation of competitive safeguards no longer 
cx is t .  

Texas PUC 272 Sunset Comments at 3 (WC Docket No. 02-1 12, July 25, 2002). 

Non-Accoimting Suf2guurds Order 7 163; Non-Accounting Sajeguards Second Order On 
Reconsiderarion, 12 FCC Rcd. 8653, 7 12 (1997); Non-Accounting Sajegiiards Third Order On 
Recunsiderulion 7 20. 

” SBC Pet. at 15-1 6. 

I6 

See. e.g. Nun-Accoun/ing S‘qfcgziurd.s Order 7 I56 (recognizing that this interpretation of 
operate-independently requirement “is bascd on the principle of statutory construction that a 
statute should be construed so as to give effect to each of its provisions”); id. (reasoning that the 
“structural differences i n  the organization of [sections 272(b) and 274(b)] suggest that the term 
‘operate independently’ in section 272(b)(l) should not be interpreted to impose the same 
obligations. . . its section 274(b)”). 

?(’ Id. 

I 8  

1,) Nw-Accounting Suf2gz/nrds Order 11 1 63 
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Coinmission scparatcly rccognired that  allowing such shared OI&M serviccs would create 

“stibstan~ial oppomnities lor iinproper cost al location.”L - 1  

SBC dismisses thcse conclusions, assrrling thai (despite the Commission’s repealed 

conlrary f ind ing )  tliere is nothing unique about Ol&M network services tha t  justifies treatment 

different than other administrative services whei-e the Commission has approve sharing, and that 

SHC does not aiid cannot tise OI&M service to discriminate against SBC. 

Ihowevcr, provides no support for its blanket charge that the Commission was mistaken when i t  

tleeined the BOCs’ networks. and services directly concerning those networks, fundamentally 

diflerent than other BOC services. These network facilities are the basis for the BOCs’ market 

power, and arc virtually always required inputs for the BOCs’ competitors. The Commission has 

long recognizcd tha t  network-specific functions are especially susceptible to BOC discrimination 

wilh potentially devastating consequences for comperitors dependent on these facilities.2’ The 

Commission likewise long ago recognized the unique opportunities for cost misallocation 

concerning network services and related expenses.24 Unti l  SBC’s control of bottleneck local 

facilities dissipates, thcrefore, the OI&M rcstriction (like the related bar on joint ownership of 

network bcilities) is a necessary corollary to any requirement that a BOC and its affiliate 

“operate independently.” 

Nor are thc other requirements of section 272 (such as section 272(e)’s nondiscrimination 

requirement) or rclated “performance measures” adequate substitutes for the type of structural 

8 



separatioii iinposcd by the 01&M and other “operate inclcpeodently” rcqtiireinents under section 

272(bj( I ). Enforcement of nmistructiirnl safeguards rcqiiires 130th detection and quick and 

cfkclive ciitorceinent. YeL the sharing o fO l&M tliitt SBC seeks would, as  the Commission has 

zoncluded since 1983. makc delrction or inisconduct far more difficult. And even if it were 

discovered, by the tiine thc complaint process had run its coiirse, however, the damage to  

competitors and competition would be done. SBC in  particular has shown a willingness to 

brunch and endlessly litigate eihrceincnt o f  even the clearest legal obligations, as reflected i n  

the Commission’s recent imposition of a rrcord-setting $6 million fine against SBC for having 

“willhlly and repeatedly” violated the “plain” conditions of the SBC/Ameritech merger.” 

Similar repeated violations by SBC led the California Public Utilities Commission, for example, 

recently to recognize that  its “confidence i n  non-structural safeguards has waned significantly 

over the last years.””’ This Coinmission also has elsewhere stressed the need for structural 

’’ SEC Fo+i/ure Order, 17 FCC Rcd. 19923, 1 I (2002). As the Coininission concluded: “In 
state after state, throughout the Ameritech region, SBC force competing carriers to expend time 
and resources in state proceedings trying to obtain what SBC was already obligated to offer, 
causing delays in the availahility of shared transport.” Id. 1 24. 

Decision Granting Pacific Bell Telephone Company’s Renewed Motion for an Order that i t  
has Substantially Satisfied the Requirements of the 14-Piont Checklist in 5 271 of the 
Telecomintinications Act of 1996 and Denying that it has Satisfied 9 703.2 of the Public Utilities 
Code, Riilemaking on /he Coinini.r.~ion i Own Morioii to Govern Open Access to Boitleneck 
Semites arid E,stahli.rh a Frumcwork Network Archilechrre Developmenl of Dominant 
Currier- Nc,rivork,v, CPUC Decision 02-09-050, R. 93-04-003 e/  ai. at 265 (Cal. PUC, Sep. 19, 
2002). Over just the past thirteen months, the California Public Utilities Commission has 
irnposcd fines against SBC o f$27  inillion and $25 million ~ each records when imposed - for 
anticompctitivc and unlawliil conduct in  California. See Final Opinion on Pacific Bell’s 
Marketiiig Practiccs and Strategies, The lilility Consurner,y ’ Aciion Nehvor.k v. Pacific Bell (U 
1001 C), Case 98-04-004, 1).01-09-058 (Cal. PUC, Sep. 20, 2001) ($25 million fine); Presiding 
Officer’s Decision. Thc U/ilig) Corr,sziiner.r ’ Action Network v. Pacific Bell Telephone Company, 
Case 02-01-007, (Cal. PUC. Sep. 27, 2002) ($27 inillion tine, per scttlcmentj. 

26 
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safeguards. because ROCs can tliscriminatc in myriad subtle rorms, and i t  is “inipossible for the 

Commission to foresee every possible type of discrii~iiiiation.”’~ 

Indeed, even for the handful of states i n  SBC’s region that have enacted rigorous 

“perlbrmaiice measures” wi th  self-executing penalties, SBC nonetheless continues to find it 

iidvantagcous lo provide i l s  competitors with poor network access. For exaluple, according to 

the January 2003 report from the Texas PUC reviewing the effectiveness of the performance 

measures enacted i n  Texas, SBC has met thc performance benchmarks set by the Texas PUC in 

only 6 o u t  of 31 montlis for which data are now available.” As of July 2002, SBC had paid over 

$25 million in tines, a n  amount tha t  would have been higher but  for the fact that the Texas 

performance measure penalties cap paynients i n  certain months.’” And with regard to “special 

access” performance standards, there are none. The Commission has yet to act despite having 

struglit comments almost two years ago as to the type of measures and penalties it should adopt. 

On this record, there is plainly no evidence to support SBC’s claim that  sharing of 01&M 

services would not permil i l  to discriminate ~ it  already discriminates with the ban in place, and 

removal of i t  would only exacerbate the favoritism it provides to its own operations, 

SRC’s claim that i t  does not benefit from such discrimination is laughable. SBC states 

“in the highly competitive long distance and advanced services marketplaces today, no ILEC 

affiliate could he assured of being the choice for a disgruntled cuslomer, even if that customer 

” SBC/Ameri/ech Mergw O d e r  11 206. 

Scope of Compeiition in Telecornniunications Markets of Texas, Report to the 78”’ Texas 
Legislature. a t  50 (Tex. PUC, Jan. 2003) (available at 

”’Id. at 52. 

lit~p:!/www.puc.statc.tx.us/tclecoi~~~n~repo~s/scope/index .cfm). 
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decitled not to use the carricr [ha t  wiis the victim of SHC might not be 

“assured” of  winning eve/:\; cuslotnler of carriers that (because of SBC’s actions) are unable to 

provide scrvice a l  priccs or quality comparable to SBC, but such discrimination clearly tilts the 

playing ticld i n  SBC’s favor. Further, 10 the extent that all carriers depend on access to SBC’s 

lkilities. SBC has the potriitial ability to mise the costs of all of its rivals and thereby inake it a 

inear certainty thal it will gain thc lion’s share of disaffected customers. 

Finally. SBC claiins that stnictural safeguards like the 01&M restriction are unnecessary 

because i t  typically operates under price-cap regimes and thus has no incentive to misallocate the 

costs of its competitive services lo regulated accounts.” As AT&T has demonstrated, price caps 

can, in fact. increase the incentives for cost misallocation.” Under a price cap regime, a BOC 

has frcedoin to shift profits from one affiliate “pocket” to another without ever being forced to 

pahs through “excess” profits to regulated customers:” Thus, for example, SBC could 

overcharge its section 272 affiliate for services i t  also provides to competing long distance 

carriers (and thereby set an unfairly high rate for competitors under section 272(e)), while 

separately undercharging the affiliate for services i t  does not provide to competitors, all without 

a concern about how such pricing would impact the rates it charged regulated customers. 

SBC Pet. at  15. Nevrrtheless, SBC and other BOCs have impleinented aggressive “win-back” 
programs, including marketing materials that  seek to persuade customers that BOCs have higher 
service quality than new entrants. 

I I J  

SBC Pet. at 11-12 11 

“ ~ c p ~ y  Oeclaration of Lee Selwyn on behalf ofAT&T Cop., fifi 35-36 (CC Docket No. 02-1 12, 
Aug. 26. 2002) (“Selwyn Reply Dcc.”); f3 Purle Declaration of Lee Selwyn on behalf of AT&T 

~’ Selwyn Keply Dee. 1 3 5  
CorP-. 1111 43-44 (CC Docket No. 96-140, Nov. 15, 2002). .. 



II. SBC’S F A I L S  I O  JUS’IIE‘Y A WAIVER OF 1‘HE S B U A M E R I T E C H  M E R G E R  
ORDER.  

SHC asks the Cummission to eliminate “the provisions o f  the SL?C/AtneI-i/ech Merger 

~ ~ d w  11x11 restricr t11c s~iaring C I ~ O M M  services" witIi respect to ASI.” TIiis request is a s  ironic 

21s 11 1s unlawful. As noted, the conditions that SBC now attacks were proposed by SBC i/.relfin 

order lo remedy the SCVCI-C anticompetitive effects of its merger with Ameritech.” Because the 

SBCiAmeritech merger increased the likelihood tha t  the combined entity would discriminate 

against rivals in “advanced services” a n d  other markets,)” SBC proposed the creation of a 

‘-separate” advanced services affiliate patterned on the requirements of section 272.” SBC 

inaintained that creating a separate advanced services affiliate that would have  to deal at arm’s 

length with SBC‘s incumbent LECs in the same manner as competitive carriers would “spur 

competition i n  the advanced services market” and “insure the maintenance of a level playing 

field.”’X 

The condilions governing the sharing of OI&M between SBC’s incumbent LECs and its 

advances services affiliate undeniably were (and are) central to the effectiveness of this separate 

advanced services affiliate scheme. As SBC explained, the OI&M-related conditions that it 

proposed require i t  “to provide the same quality service to [CLECs] as it does the affiliate, and a 

CLEC can readily compare its service with that of  the separate affiliate to make sure it is being 

34 SBC Pet. ai 2. 

~ ~ SL(C/iltneri/ech Merger Ovdev 11 45 

:‘’ Id 11 I96 

17 I d  1111 363-370. 

Conditions, at  73-74 (CC Docket No. 98-141, Ju ly  26, 1999). 

1 5  

Joint Reply of SBC Cominunications and Amcritech Corp., to Comments Regarding Merger j X  
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,,:<I trcated l l i ir ly. SBC also agrced wiih commenters that the conditions that it initially proposed 

should be s~rengthened to provide even yreater transparcncy with respect to transactions between 

SBC‘s iiicuinbent LECs and its advanced services af1iliate.’” 

Thc Coinmission codified SBC‘s proposed conditions i n  its order approving the 

SRUAmcrilecIi merger. I n  so doing, thc Commission found that requiring SBC’s incumbent 

LECs to provide network services, including 01&M services, to the separate advanced scrvices 

affiliale only on an arm’s-length and nondiscriniinatory basis would maintain the “level 

coinpetilive playing field” that would otherwise be irreversibly tipped by the merger.4’ The 

Coinmission furthcrcd recognircd the critical importance of the 01&M protections when it 

required SHC: to “to provide unaffiliated carriers with the same O1&M services that its retail 

opcrations use, as well as those OI&M services that were previously made available ” even afier 

the general separate advanced services affiliate conditions 

By forcing SBC to treat its advanced services affiliate “like a CLEC,” the merger 

conditions both reduced the ability of SBC to give AS1 preferential access to bottleneck local 

facilities and increased the ability of  the Commission, state agencies, and competitive carriers to 

inonitor and detect such market power abuses. Not a thing has changed that could reduce the 

need for these important protections. Competitive carriers in SBC’s incumbent territories still 

have no alternative but SBC for the local loops and collocation necessary to provide data 

1” Id. at 78. 

SBC Ei Pcwre Lettcr at 4 (CC Docket No. 98-141, Aug. 27, 1999) (revised conditions will 
ensure that “CLECs gain thc benefit of having transactions between the incumbent LEC and the 
separate affiliate be open and available for review”). 

‘I SBC/Ameriiech Merger Order 7 363. 

“ I d  71 368. 

4 1  
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scrviccs such as  DSL (and lielice the voicciUSL bundles tha t  many customers now dcmalld). If 

anything. thc need tor regulation i n  this are3 is stronger in light of the collapse of the “data” LEC 

indualry and the illniost lotiil loss of iiitrainodal data competition. 

And lust inoiitlis ago SBC (and thc Commission) e.ypre;\s/y relied upon the continued 

existence o f  thc Ol&M inerger conditions as the hasis for forbearing from applying dominant 

carrier regulation to ASI .  In the AS1 Forheurance Order, thc Commission held that it would 

dcclinc to impose dominant carrier regulation on ASl’s services “10 /he ex/en/ that SBC operates 

i n  accordancc with the separate affiliate structure established in th[e] [SBC/Amerirech Merger 

Order].”” By definition, if the Commission were to waive any aspect of the advanced services 

separate affiliate requirements imposed in the SBC/Ameri/ech Merger Order, SBC would no 

longcr bc operating “in accordance with the separate affiliate stmcture e.ctab1ished in thar 

0,-der,”” and AS1 would no longer qualify for the non-dominant status that was conferred upon 

i t  the AS/ Forheurunce Order. Thus, SBC is plainly wrong in arguing that the AS/ FcJrbearUnCt? 

Order has no bearing on the relief SBC requests here.“ 

Indeed, the Commission expressly rejected SBC’s “forbearance request to the extent that 

it argues that lesser safeguards would suffice i n  the event it were to change its affiliate structure.” 

fd.  11 30. That is because the evidence SBC proffered to show the lack of need for dominant 

carrier tariff protcctions was performance data generated over a time period in which SBCiASl 

43 AS/ Forheurance Order11 13 (einphasis added); see also id. 11 28 (“given the separate affiliate 
structure establislied in thc SBC/Amerirech Merger Order and SBC’s commitments in this 
record, subjecting the rates, terms, and conditions under which AS1 provides advanced services 
to our dominant carrier tariffing process is more likely to impede, than promote, colnpetition.”). 

ld. 11 I3 (emphasis added). 44 

” SBC Pcr. at 27. 
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was govcincd by the OI&M conditions of the SBC/Amer.i/cch Merger Oder.~’” Further, the 

Coiiimiuion cxprcssly relied on the existcnce of the SBC/AmerileL,h Merger Order’s OI&M non- 

discrimination safeguards i i i  its analysis of whether forbearance was in the public interest and 

wlietlier other prutectionh were necessary i n  thc absence of tariff filing requirements.” For tlicse 

reasons. i t  AS1 were allowed lo operate under “lesser safeguards” than those found sufficient to 

protcct thc public interest i i i  the AS/ Forbetrrunce Order, there would be no basis for concluding 

that dominant carrier tariff regulations are unnecessary going forward. 

But  even if SBC’s hypocrisy could be ignored, the limited burden imposed by the merger 

conditions cannot. In stark contrast to the OI&M rules the Commission adopted governing long 

distance affiliates, the SBC/Ameritech Merger Order expressly pennits SBC’s incumbent LEC 

subsidiarics to perform “operations, installation, and maintenance functions” on behalf of its 

“advanced services affiliate.’”x Rather than banning “shared” 01&M services, as the 

Commission’s section 272 regulations do, the SBC/Ameritech Merger Order requires only that 

SBC provide OI&M “pursuant to a written agreement” and on a “nondiscriininatoty basis.’” 

Further, the Commission excused froin the nondiscrimination requirement OI&M activities 

“perfonned by an incumbent LEC in the normal course of providing unbundled elements, 

services or interconnection.”i” There is simply no way to reconcile SBC’s sweeping (and 

AS/ I;orhearanc~e Order1 8 (discussing SBC’s evidence that purported to show that since SBC 
had been abiding by the separate affiliate condilions of the SBC/Amerirech Merger Order, “AS1 
provided affiliated and unaffiliated lSPs with the same level of provisioning, installation, 
inaintenance. and repair service”). 

46 

See id. 1111 27- 29. 

SBC/Anicv.itech Merger Order 11 165. 

4 1  

48  

“’ ld. 11 365 8i 11.678. 

”’Id. 11.678, 



unsupported) clainir nboul tlic costs of duplicative personnel and delayed provisioning of 

advanced hervices with thc modest ~ but critically important ~~ nondiscrimination provision 

actually Imposed by the incrgcr condilioiis. 

111. SHC’S “FACT” DECLARATION IS LARGELY IRRELEVANT AND, IN A L L  
EVENTS, ENTITLED TO NO WEIGHT. 

The y p i n g  deficiencies in SBC’s arguments are iiot overcomc by the “fact” declaration 

of Mr. Richard Deitz that  SBC appended to its petition. Even if Mr. Diet2 had demonstrated 

with hard evidence t h a t  thc section 272 01&M safeguards are “costly,” that is irrelevant to the 

central legal standards for rorbearance,” which require an assessment whether enforcement of 

the 01&M rules is necessary to prevent “unjust[] or unreasonably discriminatory” practices by 

SBC.” and whether these regulations are necessary “for the protection of  consumers.”s3 

Likewise, with rcspcct to the OI&M regulations imposed in the SBCIAmeritech Merger Order, 

Mr. Dietz is unable to provide any evidence as to how SBC’s requested waiver “affirmatively 

and identifiably promotes [lie underlying purpose of the condition” - i ,e. ,  how a waiver would 

“ensure that compeling provider,r of advanced services receive effective, nondiscriminatory 

access to the facilities and services of the merged firm’s incumbent L E G  that are necessary to 

provide advanced services” and that are intended to “lower[] the costs and risks of entry.”54 Nor 

could he. as SBC is proposing to eliminate wholesale regulations that protect coinpetition (and 

thus consumers) without replacing them with any comparable protections. 

This, of course, assumes that the Commission even has legal authority to forbear from 
applying section 272, as incorporaled into section 271(d)(3)(B). As explained above, i t  does not. 

‘’47 U.S.C. 6 I60(a)(I). 

II 

ci Id. 6 160(a)(2). 

Bel/ A//tm/ic/GTE Advrmce.s Seivices CVcriver Order, I6 FCC. Rcd. 16915, 11 7 (CCB 2001) 
(discussing cognale tnerger provisions imposed on Bell Atlantic and GTE). 
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In a11 events, Mr. Dielz’s declaration cannot bc taken seriously. Mr. Dietr fails to coinc 

to grips with the fiict that the SHC’/.friei.itech Merpr- Order. does not ban the sharing of 01&M 

between SBC’s incumbent LEC operations and ASI. All of Mr. Dietz‘s concrete “examples” of 

the ways in which OI&M rules have caused itndue “delay[s]” pertain to ASI, which, as explained 

above, is oI r t~r&  perwi/ted to share services with SBC’s incumbent LEC operations (pursuant to 

non-tliscriiiiIiiation rules tha t  SBC itself proposed).” Contrary to Mr. Dietz’s suggestions, SBC 

can establish ii centrill custonicr contact for AS1 customers, SBC incumbent LEC personnel can 

connect and test the network components required to  provide a customer’s basic and advanced 

services, and SBC incumbent LEC: personnel can repair troubles reported by AS1 customers.56 

All  that is required is that SBC make these same services available to other competitive carriers 

on nondiscriminatory terms and conditions. To the extent that the costs Mr. Dietz is 

documenting are the result of an arfimiative decision by SBC to avoid the nondiscrimination 

provisions or the merger conditions by not allowing the incumbent LEC personnel to perform 

01&M services on behalf of ASI, that, of course, i s  no basis for eliminating the merger 

conditions 

Or course, the strongest evidence that the merger condition 01&M rules do not impose 

the onerous costs claimed by SBC is the fact that SBC has the ability to eliminate these costs 

entirely tomorrow. SBC is under no affirmative obligation to maintain a separate advanced 

services affiliate; tha t  obligation was subject to sunset triggers that have now been met.57 Thus, 

SBC is liree ( I /  m y  lime fully to reintegrate its advanced services operations with its incumbent 

.. 
” S w  SBC Pet., Dietz Dec. 1111 6-9. 

.SBC/Afnevi/ech Merxev Order, Mcrger Condition 1.3.c, 1.3.f-1. 

Id., Mergcr Codi t ion  1.12. 

56 

57 
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1.K operations. That i t  has not done so belies its claims that these rules impose over $77 

million ol’unnecersary costs each year. To be sure. as explained above, if SBC werc to integrate 

AS1 into its iiicumbent LEC operations. SBC’s advanced services would then be subject to 

dominant cariier m r f i n g  and related requirements. But that is a necessary consequence o f  the 

fact that SBC would be dominant and have the  ability to abuse that dominance i n  the absence of 

existing safeguards. 

With respect to the application of the section 272 01&M rules to SBCLD, Mr. Dietz 

provides nothing of substance. For example, Mr. Dietz complains that SBC recently lost a bid 

Ibr large customer because its costs werc higher than its  competitor^.^^ But Mr. Dietz stops short 

o f  claiming that all, or even the majority, of SBC’s higher costs were the result of the 01&M 

rules.58 All Mr. Dieti: can claim is tha t  absent those rules SBC’s overall costs of providing 

service would be “lower” by some undefined amount and that this “might” have enabled SBC to 

win the bid.”’ 

More broadly, whatever the costs and inefficiencies the 01&M requirement imposes on 

BOCs and their section 272 affiliates, they are no dflerenr than the costs and inefficiencies faced 

by the BOCs’ competitors, and they are outweighed by the potential anticompetitive effects that 

would result if the OI&M requirements were eliminated prematurely. Competitors, which 

remain dependent on the BOC’s network, also cannot respond as a single team to provide end-to- 

end service. Any added burdens of the OI&M requirement, therefore, do not and cannot place 

“ SBC Pet.. Dietz Dec. 11 I O  
54 I d  

/d. A M T  Cmp. v Bu.cinem Teleco~n, Inc. 16 FCC Rcd. 123 12, 7 49 (2001) (an expert 
which test i f ics merely that ;I company’s costs “may” be higher does not establish “any record 
basis” allowing the Coinmission to conclude that the costs are in fact higher “at all.”). 
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BOCs and their section 272 affiliates a1 a n y  conipctitive disadvantage vis-a-vis their competitors; 

~nstead, a i  the Commission found in the SBC/Amrri/cc/r Ordw, it places them on equal footing. 

111 fact, contrary lo SBC’s claims that the OI&M restriction hobbles its operations, in the 

few short years since i t  has been granted long distance authority in its Southwestern territories, 

SHC: has gi i ied customers at a n  unprecedented rate. According to SBC’s Chief Executive 

Officer. SBC has achieved “near S O  percent” pcnctration of the consumer long distance market 

in slates other than  California where i t  has offered long distance service prior to April 2003.6i 

As to California. Mr. Whitacre claimed that SBC has achieved “a retail penetration rate of 

13 percent on the consuiner side, 10 perceut overall” in  “less than four months” since SBC 

coininenced long distance service.“’ SBC never explains how it is economically possible for its 

market share to be increasing at unprecedented levels ~ in a market it characterizes as “highly 

coinpetitive” .- if its costs are in fact substantially inflated by the 01&M restriction. 

F-inally, hhile Mr. Dietz claims to have commissioned an internal study to quantify the 

“costs” of the OI&M rules, Mr. Dietz provides no basis whatsoever for testing the veracity of his 

numbers. Mr. Dietz provides no explanation of the methodology that his subordinates used. Mr. 

Dietz provides no clue whether he studied any potential offsetting costs of “re-integration.” Mr. 

Dietz provides no analysis whcther the 01&M costs that he identified could be lowered by more 

efficient practices by SBC. Mr. Dietz provides none of the workpapers generated by the 

employees that supposedly undertook the study. And other than the barest summaries, Mr. Dietz 

provides no explanation for each category as to how the changes would, in  fact, lower costs. In 

.k Statement of Edward Whitacre, CEO, SBC CornmunIcatIons, Transcript, April 24, 2003 
Conference Call Addressing Firs1 Quarter 2003 Earnings. 

(’? Id. 
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short. Mr .  1)ierr provides only Ipvc dirir, which falls well short of SBC's affirmative obligation 

to prove its eiililleinent tu forbearancc under scction I O  or a waiver of the SBC/Ameri/ech 

i M L , t g w  o,-di',..('' 

CONCLUSION 

For tlic re:isons sratcd abovc. SBC's pelition should be denied. 
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For these reasons, the Commission should order SBC to produce the workpapers and other 
documentation underlying Mr. Dierz's "study." Until the record contains such evidence that 
would perinit the Coinmission and commeriters to verify Mr. Diter's claims, his testimony about 
thc costs of the 01&M prohibition is entitled to no weight. 
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