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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 

 
OPPOSITION TO PETITION FOR STAY 

OF PROXIMITY MARKETING 
 
I respectfully submit this reply to the Proximity Marketing (“PM”) Petition for Stay in 
regard to the Commission’s new requirements and the Commission’s reversal on the 
Existing Business Relationship (“EBR”) dealing with facsimile advertisements. [In the 
Matter of Rules and Regulations Implementing the Telephone Consumer Protection Act 
of 1991, Report and Order, FCC Rcd., 03-153 (F.C.C. Jul 03, 2003), 68 FR 44144-01.] 
 
In the June 26th adoption of the Commission Report and Order the Commission reversed 
its earlier opinions that a prior EBR constitutes prior express consent to receive facsimile 
advertisements. Such a reversal is appropriate given the plain language of the statute, the 
intent of Congress and the unanimous decisions handed down by the courts that have 
addressed this issue1.  
 
I work for a federal contractor at a federal facility and see many unsolicited facsimile 
advertisements. This year alone over 400 unsolicited facsimile advertisements were 
received on the fourteen (14) facsimile machines that I have access to. Included in those 
facsimiles are advertisements for subscription renewals2. Apparently this is occurring at 
federal facilities all over the country. Such facsimiles are not only a violation of the 
TCPA they are also trespass upon, conversion of and theft of government property. 
 
The engineers I work with provide their facsimile numbers when submitting RFP’s 
(Request for Proposal) on their projects. Permission to transmit unsolicited facsimile 
advertisements is never given – that is not only company policy it is also federal law that 
prohibits the use of federal property for advertising purposes. 
 

                                                      
1 See comments of Kondos & Kondos Law Offices, John Holcomb Esq. and Robert 
Biggerstaff 
2 See attached – the Commission may note that only 1 out of the 15 unsolicited facsimile 
advertisements contain the required header information. Additionally 1 recipient claims 
to have never subscribed to the magazine or provided his fax number for a subscription.. 
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PM’s petition incorrectly claims that their facsimiles to renew subscriptions are not 
advertisements as defined by the TCPA. The magazines PM is referring to, although free, 
contain advertisements and as such the renewal form is a request to send advertisements 
to the subscriber3. As PM’s name implies (“marketing”), the free subscription is only free 
due to the advertisements within the magazine. 
 
In that light it is only prudent that everyone obtain permission by signature and telephone 
number prior to transmitting a facsimile advertisement. Asking for permission during an 
initial contact with someone does not take that much more time or any extra record 
keeping. PM and their members should and already are4 doing so. 
 
In conclusion, there is no exemption in the TCPA for facsimile advertisements of a free 
product.. It is not labor intensive or burdensome to obtain the signature authorization and 
telephone number prior to transmitting an unsolicited facsimile advertisement. It is not 
only the proper thing to do but it will also help those entities engaged in legitimate 
business activities from violating the TCPA. A stay as requested by PM will harm the 
general public. As such the Commission has made the proper determination in its ruling 
adopted June 26th, 2003.and I respectfully request that PM’s request for a stay be denied. 
Furthermore, the Commission has on many instances defined what constitutes a 
solicitation and a clarification has already been made by the Commission that directly 
addresses PM’s concerns. 
 
Respectfully submitted, 
 
_____/s/_________ 
 
Joe Shields 
Texas Government & Public Relations Spokesperson for Private Citizen Inc. 
16822 Stardale Lane 
Friendswood, Texas 77546 

                                                      
3 A call made by a telemarketer solely to determine whether a subscriber wishes to 
receive a telephone solicitation is, in effect, a solicitation from that telemarketer… [Rules 
and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
Memorandum Opinion and Order, 10 FCC Rcd 12391, 12408, ¶ 15 (1995) (TCPA 
Memorandum Opinion and Order 95-310] 
4 The Commission may note that most of the attached facsimile advertisements for 
subscription renewal capture a signature and permission. 
































