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I. INTRODUCTION

I. Before the Federal Communications Commission (the

“Commission”) for consideration' is the NOTICE OF PROPOSED RULE MAKING
in the matter of a Nationwide Programmatic Agreement regarding the Section 106
National Historic Preservation Act review process. The Commission is specifically
soliciting comments on a Programmatic Agreement intended to streamline the review

process for communication facilities under the National Historic Preservation Act.

II. COMMENTS

The State of Maryland (the “State”) welcomes the opportunity to provide
comments on a process intended to streamline the review process for compliance with
historical preservation requirements. The State has provided both General Comments
about the process and Specific Comments on the proposed Programmatic Agreement.

The State has included the Specific Comments in the following format:

| I . dentied in “strikethroueh text

Add words or sections are identified with bold, double-

underlined text.

IITI. GENERAL COMMENTS

1. The State is dismayed that the Commission and the Council failed to included
representative of Public Safety organizations in the drafting of this Programmatic

Agreement. As the Commission noted, there are over 127,000 Public Safety licensees in

! NOTICE OF PROPOSED RULEMAKING, FCC 03-125, WT 03-128, June 9, 2003.

2 1d. Appendix B at page B-9, footnote 60.



the United States. Public Safety agencies are the entities that most need an expedited
determination and review process for the installation of vital Public Safety
communications infrastructure.

2. The Commission and the Council need to amend 47 CFR §1.1307 and 36 CFR
§800 to define the process to be followed once an Environmental Assessment is
determined to be required. No “informal establishment of a record” should be permitted.
The process should include specific timelines for the Federal agencies to respond to the
applicant.

3. The Commission and the Council should establish a checklist similar to the
checklist used in the Antenna Structure Registration process to determine if an
Environmental Assessment is required. There should be specific criteria established,
with appropriate definitions and examples, linked to the questions. The applicant
responses to these questions will definitively establish whether the filing of an
Environmental Assessment is required. The Commission and the Council should build
this application to provide the applicant with an instant “Environmental Assessment
required” or “Environmental Assessment not required” response once the questionnaire
has been completed.

4. The Commission and the Council have delegated responsibilities to the State
Historic Preservation Officer (SHPO). The Commission and the Council should abide by
the determination of the SHPO as to whether a proposed site creates an “adverse effect”.
5. Should the Commission and the Council not implement comments 1-4 above,
then the Commission and the Council should provide Public Safety agencies with an

expedited review and approval process, separate from commercial applicants.



6. Section 106 review should not be the responsibility of the applicant to determine
if historic properties or rural historic landscapes exist within the Area of Potential Effect
(APE) if such sites are not listed in the National Register or an application for inclusion

on the National Register has not been filed with the Secretary of the Interior.

IV.  SPECIFIC COMMENTS ON THE DRAFT PROGRAMMATIC
AGREEMENT, APPENDIX A

L. A. This Nationwide Agreement applies only to Federal Undertakings as
determined by the Commission (‘“Undertakings’). The Commission has sole authority to
determine what activities undertaken by the Commission or its Applicants constitute
Undertakings within the meaning of the NHPA. Nothing in this Agreement shall
preclude the Commission from revisiting or affect the existing ability of any person to
challenge any prior determination of what does or does not constitute an Undertaking.
Maintenance and servicing of Towers, Antennas, and associated equipment are not
deemed to be Undertakings subject to Section 106 review. The Commission and

the Council MUST agree and define ™ Undertakings” . The
State does not agree that the Commission have carte blanche
to determine what constitutes an ™ Undertaking” .

F. This Nationwide Agreement dees—net governs any Section 106
responsibilities that agencies other than the Commission may have with
respect to those agencies’ Federal Undertakings.

IIL. DEFINITIONS

A. The following terms are used in this Nationwide Agreement as defined
below:
2. Applicant. A Commission licensee, permittee, or registration

holder, or an applicant erprespeetive—appheant for a wireless or

broadcast license, authorization or antenna structure registration,
and the duly authorized agents, employees, and contractors of any
such person or entity.

8. Historic Property. Any prehistoric or historic district, site,
building, structure, or object included in, or eligible for inclusion
in, the National Register maintained by the Secretary of the
Interior. Eligible for inclusion shall be
further defined to mean that an application

has been filed by an interested party to
include the potentially eligible prehistoric

or historic district, site, building,
structure, or object in the National

Register. This term includes artifacts, records, and remains
that are related to and located within such properties. The term



includes properties of traditional religious and cultural importance
to an Indian tribe or NHO that meet the National Register criteria.

I1I. UNDERTAKINGS EXCLUDED FROM SECTION 106 REVIEW

A. Undertakings that fall within the provisions listed in the following sections
II.A.1. through III.LA.6 are excluded from Section 106 review by the
SHPO/THPO, the Commission, and the Council, and, accordingly, shall
not be submitted to the SHPO/THPO for reV1ew—E&n4ess—aﬂ—I-nd+aﬁ—mbe

the—propesed—Undertaking}l. Applicants should retain documentation of
their determination that an exclusion applies to an Undertaking. Concerns
regarding the application of these exclusions from Section 106 review may
be presented to and considered by the Commission pursuant to Section XI.

1. Modification of a tower and any associated excavation that does
not involve a collocation and does not substantially increase the

size of the existing tower, as-defined-in-the- Colocation-Agreement.

2. Construction of a replacement for an existing communications

tower and any associated excavation that-dees—not—substantially
lefinit ofined i lg Collocati S
Attachment 1 to this Agreentent, Stipulation T.c.1-3) and that docs

not expand the boundaries of the leased or owned property
surrounding the tower by more than 30—feet 1 second of
latitude/longitude in any direction or involve excavation
outside these expanded boundaries and any access or utility
easement related to the site.

However, an Undertaking shall not be excluded from review under
this provision if (1) the existing highway, railway line, or
communications structure is included in the National Register and
the setting or other visual element is identified as a character-
defining feature of eligibility on the National Register nomination;

2y 4 | Eaeilitr i i 000 £ c ]
thatis-45-years-er-older; or (32) the proposed Facility lies within
3/4 mile of and is visible from a unit of the National Park System
that is listed or eligible for listing in the National Register, or a
National Historic Landmark.

V. PUBLIC PARTICIPATION AND CONSULTING PARTIES

The State of Maryland does not agree to the following

procedures. The State agrees to permit public participation
in accordance with the applicable rules, regulations and
statutes of the State of Maryland.




If the Applicant receives a comment regarding potentially affected
Historic Properties, the Applicant shall consider the comment and either
include it in the initial submission to the SHPO/THPO, or, if the initial
submission has already been made, immediately forward the comment to
the SHPO/THPO for review. An Applicant need not submit to the
SHPO/THPO any comment that does not substantially relate to potentially
affected Historic Properties.

The relevant SHPO/THPO, local government, and Indian tribes and NHOs
that attach religious and cultural significance to Historic properties that
may be affected are entitled to be consulting parties in the Section 106
review of an Undertaking. The Council may enter the Section 106 process
for a given Undertaking, on invitation or on its own decision, according to
its rules. The Council must determine participation
at the beginning of the project. The Council can

not arbitrarily determine when it wishes to enter
the process. An Applicant shall consider all written requests of other

individuals and organizations to participate as consulting parties and
determine which should be consulting parties. The Commission

must determine whether the applicant has the

authority to identify consulting parties or not.
If the Commission wants to be involved in the

process of determining the consulting parties,
then the Commission must be involved from the

beginning. The Commission and the Council need to



define individuals and organizational
characteristics that entitle them to consulting
party status. An Applicant is encouraged to grant such status to

individuals or organizations with a demonstrated legal or economic
interest in the Undertaking, or demonstrated expertise or standing as a
representative of local or public interest in historic or cultural resources
preservation. Any such individual or organization denied consulting party

status may petition the Commission for review of such denial. The
Commission must determine the rules for

identifying consulting parties prior to denial of
the request by the Applicant. Petitions for
review of consulting party status unnecessarily

delays the entire process. Applicants may seek assistance
from the Commission in identifying and involving consulting parties.

G. Consulting parties are entitled to: (1) receive notices, copies of submission
packets, correspondence and other documents provided to the
SHPO/THPO in a Section 106 review at the Consulting
Party’s sole expense; and (2) be provided an opportunity to have
their views expressed and taken into account by the Applicant, the
SHPO/THPO and, where appropriate, by the Commission.

VI.  IDENTIFICATION, EVALUATION, AND ASSESSMENT OF EFFECTS

In preparing the Submission Packet for the SHPO/THPO pursuant to Section VII of
this Nationwide Agreement and Attachments 3 and 4, the Applicant must: (1) define the
area of potential effects (APE) in accordance with VI.B.2.a below; (2)
identify Historic Properties within the APE as listed in the National
Register or for which an application for listing has been
subm:l.tted to the Secretarx of the Interior; @—e*%}ua%e—the—ms%eﬂe

H—l-StGi‘-l-&PPGpeft-}eS— The standards descrlbed below shall be apphed by the Apphcant in
preparing the Submission Packet, by the SHPO/THPO in reviewing the Submission
Packet, and where appropriate, by the Commission in making findings.

Identification, evaluation, and assessment are most expeditiously accomplished by
individuals with historic preservation and cultural resource management expertise and
experience.

A. Consideration of Direct Effects and Visual Effects

A SHPO/THPO, consistent with relevant State procedures, may specify
geographic areas in which no review for direct effects on archeological
resources is required or in which no review for visual effects is required.

B. Definition of the Area of Potential Effects
1 Direct Effects



The APE for direct effects is limited to the area of potential ground
disturbance and the portion of any Historic Property that will be
destroyed or physically altered by the Undertaking.

Visual Effects

a. Unless otherwise established in consultation with the
SHPO/THPO, the presumed APE for visual effects for the
construction of new Facilities is the area from which the
tower will be visible:

1) Within a half mile of the proposed tower, if the proposed
tower is 200 feet or less in overall height;

2) Within 3/4 mile of the proposed tower, if the proposed
tower is more than 200 feet but no more than 400 feet in
overall height;

3) Within 1 2 miles of the proposed tower, if the proposed
tower is more than 400 feet in overall height. 3

b. In the event the Applicant determines, or the SHPO/THPO
recommends, that an alternative APE for visual effects is
necessary, the Applicant and the SHPO/THPO may
mutually agree to an alternative APE.

C. If the parties, after using good faith efforts, can not reach
agreement on the use of an alternative APE, then the
APE defined in VI.B.2.a above applies.

either Ehel “‘ﬁflieaﬂ.t ot Eh;e SHI GI HHF *Iﬂaf’;wbm.ﬁ fhe

Sh.all Hmake s deltel ”Hm.aﬁleﬂ ;'e. “ee.mmg aR-aliernative APE

Identification of Historic Properties

The Apphcant ﬁsmg—feseafeh—teelm}qb}es—aﬂd—emp}eymg

aﬂd—eeﬂsidefmg—pﬁbheeemmeﬂt& shall 1dent1fy Hlstorlc Propertles

in the APE by researching the National Reglster
and applications for inclusion the

Nat:l.onal Reg:l.ster melaémg—H&steﬂ%Pfepemes—te—wh}eh

3 The Conference asks the following be added: “4) For proposed Facilities 1,000 feet or taller, the
applicant shall, in consultation with the SHPO, determine the APE for each Facility.” The National Trust

concurs with this request.
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No archeological survey shall be required if the Undertaking is
unlikely to cause direct effects to archeological sites.
Disagreements regarding the necessity for an archeological survey
may be referred to the Commission for resolution. The
Commission shall make a determination of the
requirement for an archaeological survey
within 30 days the date of referral.

D. Evaluation of Historic Significance

1.

N

The Applicant shal-apply-the National Registerertterta (36-CER-
SHPEgHPEi f g . C the Sl S

Packet: shall not be responsible for
determining Historic Significance.

Where there is a disagreement regarding the eligibility of a
resource for listing in the National Register and, after attempting in
good faith to resolve the issue the Applicant and the SHPO/THPO
continue to disagree regarding eligibility, the Applicant may
submit the issue to the Commission. The Commission shall handle
such submissions in accordance with 36 C.F.R. § 800.4(c)(2). The
Commission shall make a determination of

eligibility within 30 days of receipt of the
submission.

E. Evaluation of Effects

1.

Applicants shall evaluate-effeets-of the Undertaking-onHistorie
P : o the Criteria of Ad e

B6ER$§8005(a)H))—not be responsible for
evaluating effects of the Undertaking on
higtoric properties.



VII. PROCEDURES

A. Use of the Submission Packet

1.

For each Undertaking within the scope of this Nationwide
Agreement, the Applicant shall initially determine whether there is
no Historic Properties affected;—ne—adverse—effeet—on—Historie
Properties;—or—an—adverse—effeet—on—HistoricProperties. The
Applicant shall prepare a Submission Packet and submit it,
together with the required documentation, to the SHPO/THPO and
to all consulting parties, including any Indian tribe or NHO that is
participating as a consulting party.

The SHPO/THPO shall have 30 days from receipt of the requisite
documentation to review the Submission Packet.

If the Applicant forwards to the SHPO/THPO a comment or
objection, in accordance with Section V.F, more than 25 but less
than 31 days following its initial submission, the SHPO/THPO
shall have 5 calendar days to consider such comment or objection
before the Section 106 process is complete or the matter may be
submitted to the Commission.

If the SHPO/THPO determines the Applicant’s Submission Packet
is inadequate, the SHPO/THPO will immediately return it to the
Applicant with a description of any deficiencies. The Applicant
may resubmit an amended Submission Packet to the SHPO/THPO
any time within 60 days following its receipt of the returned
Submission Packet.

B. Determinations of No Historic Properties Affected

1.

If the SHPO/THPO eeneurs determines in writing with—the
Applicant’s—determination—of that no Historic Properties are
affected, it is deemed that no Historic Properties exist within the
APE or the Undertaking will have no effect on any Historic
Properties located within the APE. The Section 106 process is
then complete, and the Applicant may proceed with the project,
unless further processing for reasons other than Section 106 is
required.

If the SHPO/THPO does not provide written notice to the

Applicant %hat—H—agfees—er—ésagfees—‘mth—th%Appheaﬂ%s

determination ol no Historic Properties — alfected
Historic Properties are adversely affected




w

within 30 days following receipt of a complete Submission Packet,
it is deemed that no Historic Properties exist within the APE and
the Undertaking will have no effect on Historic Properties. The
Section 106 process is then complete and the Applicant may
proceed with the project, unless further processing for reasons
other than Section 106 is required.

If the SHPO/THPO provides written notice within 30 days
following receipt of the Submission Packet that it disagrees with
the Apphcant s determination of no Hlstorlc Properties affected, it

%heﬂ‘—d-rs&gfeemeﬂ%then the SHPO shall agglx the
Criteria of Adverse Effect to determine the
effect of the Undertaking on the Historic
Property.

If the SHPO/THPO and Applicant do not resolve their
disagreement, the Applicant may at any time choose to submit the
matter, together with all relevant documents, to the Commission,
advising the SHPO/THPO accordingly. The Commission
shall apply the Criteria of Adverse Effect to
determine the effect of the Undertaking on
the Historic Property and return a
determination to the Applicant and the SHPO
within 30 days of the submission.

C. Determinations of No Adverse Effect

1.

If the SHPO/THPO eeneurs—in—writing—with—the—Appheant's
determination returns a finding of no adverse effect, the

Facility is deemed to have no adverse effect on Historic Properties.
The Section 106 process is then complete and the Applicant may
proceed with the project, unless further processing for reasons
other than Section 106 is required.

If the SHPO/THPO does not previde—written—notice—to—the
Applicant that it agrees or disagrees with the Applicant’s make a

determination of no adverse effect within thirty days following its
recelpt of a complete Submlsswn Packet, %h%SHP—Q#F—HP@—}s

then the Undertaklng is determlned to have no
adverse effect on the Historic Properties.
The Applicant shall, pursuant to procedures to be promulgated by

the Commission, forward a copy of its Submission Packet to the
Commission, together with all correspondence with the
SHPO/THPO and any comments or objections received from the
public, and advise the SHPO/THPO accordingly. The Section 106
process shall then be complete. unless—the—Commissionneotifies



Whenever the Appliecant—or—the Commission—conecludes,—or—=a
SHPO/THPO advises, that a proposed project will have an adverse

effect on a Historic Property, after applying the criteria of Adverse
Effect, the Applicant and the SHPO/THPO are encouraged to
investigate measures that would avoid the adverse effect and
permit a conditional “No Adverse Effect” determination.

If the Applicant and SHPO/THPO mutually agree upon conditions
that will result in no adverse effect, the Applicant shall advise the
SHPO/THPO in writing that it will comply with the conditions.

- y | | 1 . : | e
subjeet-to-its—implementationofthe-eonditions: The Undertaking

is then deemed conditionally to have no adverse effect on Historic
Properties, and the Applicant may proceed with the project subject
to those conditions. Where the Commission has previously been
involved in the matter, the Applicant shall notify the Commission
of this resolution.

D. Determinations of Adverse Effect

1.

If the Appheant SHPO/THPO determines at any stage in the

process that an Undertaking would have an adverse effect on
Historic Properties within the APE(s), er—ifthe-Commisston—seo
finds;—the Applicant shall submit to the SHPO/THPO a plan
designed to avoid, minimize, or mitigate the adverse effect.

The Applicant shall forward a copy of its submission with its
mitigation plan and the entire record to the Council and the
Commission. Within 15 days following receipt of the Applicant's
subrmss1on the Counc11 shall 1ndlcate whether it Hafeends—te

concurs with or dlsagrees with the mltlgatlon
plan by notifying both the Applicant and the Commission.

Where the Undertaking would have an adverse effect on a National
Historic Landmark, the Commission shall request the Council to



participate in consultation and shall invite participation by the
Secretary of the Interior.

The Applicant, SHPO/THPO, and consulting parties shall
negotiate a Memorandum of Agreement that shall be sent to the
Commission for review and execution. The Commission
shall complete its review and execution of

the Memorandum of Agreement within 15 days of
receipt.

If the parties are unable to agree upon mitigation measures, they
shall submit the matter to the Commission, which shall eeordinate
additional-actions-in-accordance-with-the Counetl’ s ralesinelading
36 CER§§800-6(b)D—and—800-7~ arbitrate the
disputed mitigation measures. The Commission
and the parties shall complete the
arbitration within 30 days of submission of

the disputed mitigation measures to the
Commisgsion. The Commission shall then have
15 days to review and execute the revised
Memorandum of Agreement.

1N

(6]

VIII. EMERGENCY SITUATIONS

Unless the Commission deems it necessary to issue an emergency authorization in
accordance with its rules, or the Undertaking is otherwise excluded from Section 106
review pursuant to Section III of this Agreement, the procedures in this Agreement shall

apply.

IX.  INADVERTENT OR POST-REVIEW DISCOVERIES




D. If the Applicant discovers any human or burial remains during
implementation of an Undertaking, the Applicant shall cease work
immediately, notify the SHPO/THPO and Commission, and adhere to
applicable State and Federal laws regarding the treatment of human or
burial remains.

V. SPECIFIC COMMENTS ON THE NATIONWIDE PROGRAMMATIC
AGREEMENT for the COLLOCATION OF WIRELESS ANTENNAS,

ATTACHMENT 1

L DEFINITIONS

For purposes of this Nationwide Programmatic Agreement, the following definitions
apply.

13 . 1 1 1 99




IIL.

I1I.

IV.

APPLICABILITY
B. This Nationwide Collocation Programmatic Agreement dees-net covers
any Section 106 responsibilities that federal agencies other than the FCC

may have with regard to the collocation of antennas.

COLLOCATION OF ANTENNAS ON TOWERS CONSTRUCTED ON OR
BEFORE MARCH 16, 2001

A. An antenna may be mounted on an existing tower constructed on or before
March 16, 2001 without such collocation being reviewed under the consultation

process set forth under Subpart B of 36 CFR Part 800, unless:

g H*egﬁlieaﬂﬁﬂg of glie;iamel *.maé *Hlies. e *.ﬂ; a’ Slabsm;ﬁt*al merease ti-the

COLLOCATION OF ANTENNAS ON TOWERS CONSTRUCTED AFTER
MARCH 16, 2001

A. An antenna may be mounted on an existing tower constructed after March 16,
2001 without such collocation being reviewed under the consultation process set

forth under Subpart B of 36 CFR Part 800, unless:

2] Fhe mef*l“mg o the ﬂle‘;i‘ aﬁfe.ﬁﬁsa.”*lll*.es'*“.*;ﬂ,alsabsfaﬁ&al mereaseT

COLLOCATION OF ANTENNAS ON BUILDINGS AND NON-TOWER
STRUCTURES OUTSIDE OF HISTORIC DISTRICTS

A. An antenna may be mounted on a building or non-tower structure without such
collocation being reviewed under the consultation process set forth under Subpart

B of 36 CFR Part 800, unless:

 The buildi : . Ld:



VL. CONCLUSION

The State of Maryland appreciates opportunity to comment on the Commission’s
efforts to streamline the historic preservation process. Commission acceptance of the
Maryland Comments is appreciated by the State of Maryland and is in the public interest.

Respectfully submitted,

/sl G. Edward Ryan, I1

G. Edward Ryan, 11

Director, Wireless Communications
State of Maryland

Department of Budget and Management
Office of Information Technology



