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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of )
Rules and Regulations Implementing ) CG Docket No. 02-278
the Telephone Consumer Protection of )
1991 )

OPPOSITION TO REQUEST FOR STAY OF NATIONAL FEDERATION OF

INDEPENDENT BUSINESS.

Robert Biggerstaff, who submitted substantive comments in this docket, files this

opposition to the Request for Stay of National Federation of Independent Business.

Petitioner National Federal of Independent Business (“NFIB”) makes much noise

claiming that its contacts with its members via fax are made with express consent.  Many

other membership groups have made similar arguments, claiming they send information

related to their “mission” and information that members “expect” to receive.

If the Commission had the resources to look beneath the surface, it would find the

facts to be quite different.  Unfortunately, the Commission only gets to see the parts of the

issue that these groups provide - and that view is limited to only the landscape that these

groups want the Commission to see.  However, in the case of NFIB, another window into

their junk faxing practices was revealed in a TCPA lawsuit in Missouri.  Documents and

admissions revealed in that suit shows the picture painted by NFIB and other petitioners is

quite different from reality.

The suit in Missouri was styled as Schumacher Fin. Svcs., Inc. v. Nat'l Fed’n of Ind.



1 This admission was contained in the stipulated facts admitted by NFIB in that
case.
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Bus., No. 02AC-008228 (Mo. Cir. July 3, 2003). (A copy of the final order of that case is

attached as an exhibit hereto).  As part of that case, the parties stipulated to a number of facts.

The plaintiff was a member of NFIB. NFIB asks its members for their fax number through

a telemarketing script.  (A copy of that script is attached as an exhibit hereto).  NFIB

admitted that “No other notice of the intended use of Plaintiff's facsimile telephone number

by Defendant was provided to Plaintiff other than the text of the documents titled ‘Sample

Dialog for Telephone Survey’ and ‘Letter for Faxing to Members.’”  NFIB also admitted that

“No literature or other information provided by NFIB requested permission or gave any

inkling that Plaintiff’s  fax number would be used for sending faxes advertising commercial

insurance products.”1  

The telemarketing script used by NFIB mentions only that NFIB wants a fax number

it to keep the member informed about “legislation.”  NFIB admitted that this script and their

web site is the only information provided to the member when asked for their fax number

about what NFIB will do with fax numbers.  However, NFIB turned around and sent those

very members junk faxes about insurance products and services that have nothing to do with

“legislative information.”  

NFIB fought this clear violation of both the spirit and the letter of the TCPA at every

turn.  In its briefs, NFIB argued that the five page fax was:

“an informational piece designed to communicate changes announced by
certain insurance carriers in the commissions it may pay to brokers.”
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Needless to say, faxes for insurance offerings are not “legislative information” which was

the basis for NFIB acquiring its members’ fax numbers.  NFIB also argued that membership

in the organization gave them express permission to send any faxes they want to members

(despite the deceptive way they acquired members’ fax numbers). 

NFIB’s tactics are a prime example of why the Commission must take these recent

comments by groups like NFIB with a hefty grain of salt.  It also underscores the need for

a bright line test to extinguish these bogus claims that simply joining an organization or

subscribing to a publication gives carte blanche for sending of junk faxes.  It is clearly

demonstrated that such a situation has been, and will continue to be, abused by these groups.

I thank the Commission for its time in considering my comments.  I remain,

Sincerely,

Robert Biggerstaff
POB 614
Mt. Pleasant, SC 29465

August 18, 2003
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Certificate of Service

The undersigned affirms and states that a copy of the foregoing was mailed via first class

mail, with sufficient postage attached, on this the 18th day of August, 2003, to:

Counsel for Requestor, NFIB

John F. Kamp
Wiley, Rein, & Fielding, LLP
1776 K. Street, NW
Washington, DC 20006

.

__________________________________
Robert Biggerstaff
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IN THE CIRCUIT COURT OF THE COUNTY OF ST. LOUIS
STATE OF MISSOURI

SCHUMACHER FINANCIAL SERVICES, INC.,  Plaintiff,

v.

NATIONAL FEDERATION OF INDEPENDENT BUSINESS, Defendant.

Cause No. 02AC-008228 N CV 
Division 43

Decided July 3, 2003

DISPOSITION:
Defendant’s motion for summary judgment DENIED.
Plaintiff’s motion for summary judgment GRANTED as
modified.

SYNOPSIS:
Plaintiff received a fax transmission from Defendant
consisting of five pages, 4 of which regarded insurance
services offered by Defendant.  Plaintiff brought suit
under 47 U.S.C. § 227, alleging 4 violations of that
statute (one for each page containing advertising
material).  Both parties moved for summary judgment on
stipulated facts. Defendant raised a constitutional
challenge under First Amendment speech rights and
other defenses including failure to mitigate, existence of
an established business relationship with Plaintiff, prior
express permission or invitation, and that the faxes were
not covered by the statute as “unsolicited
advertisements.”  The court rejected these defenses, and
granted summary judgment to Plaintiff but ruling that
the 5 page fax constituted only a single violation of the
statute, following Harjoe v. Herz Fin., SC 84858 (July
1, 2003).

SUBSEQUENT HISTORY:
none

PRIOR HISTORY:
none

CITED BY:
none

APPEARANCES:
Max Margulis, Margulis Law Group,  Chesterfield

Missouri for plaintiff.

Robert Sears, Lathrop and Gage, St. Louis Missouri, for
defendant

JUDGES:
Michael T. Jameson

HOLDINGS:
[K1] Constitution: First Amendment

The unsolicited fax provisions of the TCPA do not
violate First Amendment speech rights.

[K2] Multiple violations per fax

Multiple pages sent in the same facsimile transmission
are only a single “advertisement” and thus a single
violation of the statute.

[K3] EBR (faxes)

An “Established Business Relationship” is not an
exemption to the prohibition on sending unsolicited
advertisements by fax.

[K4] Express permission or invitation
(construction)

Express permission or invitation requires affirmative
notice that subsequent materials will consist of
advertising and will be sent specifically via fax.

[K5] Unsolicited Advertisement

Insurance advertising falls within the statute’s definition
of “material advertising the commercial availability of
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any property, goods or services.”

[K6] Remedial Nature

The TCPA is a remedial statute.

[K7] Mitigation of Damages / Laches

Plaintiff is not barred from recovery if he did not object
to previous faxes.

[K8] Mitigation of Damages / Laches

Failure to mitigate is not a valid defense to a claim under
the TCPA. 

OPINION:

[*1] REVISED ORDER

This matter came before the Court on May 20, 2003
on the parties’ cross-motions for summary judgment.  The
parties have filed memoranda of law and the Court has
heard the arguments of both parties.  For the reasons set
forth below, Defendant’s motion is denied and Plaintiff’s
motion is granted except as modified herein.  In light of
the Missouri Supreme Court’s decision in David L. Harjoe
v. Herz Fin., SC 84858 (July 1, 2003) this court issues this
revised order.

STANDARD OF REVIEW

The rationale behind summary judgments as
permitted under Rule 74.04(c)(3) of the Missouri Rules of
Civil Procedure is to facilitate the expeditious
determination of a controversy when there is no genuine
issue as to any material fact.  Rockwell Int’l, Inc. v. West
Port Office Equipment Company,  606 S.W.2d 477, 479
(Mo.App. 1980).  ITT Commercial Finance Corp. v. Mid-
American Marine Supply Corp., 854 S.W.2d 371, 376
(Mo. banc 1993).  All facts are [*2] construed in the light
most favorable to the nonmoving party.  Once the moving
party sets out competent evidence establishing sufficient
facts to entitle him to judgment, the nonmoving party must
come forth with competent evidence to demonstrate the
existence of a material factual dispute.  The non-moving
party has the burden of refuting the facts asserted under
oath by the movant.  ITT Commercial Fin. Corp. v. Mid-
America Marine, 854 S.W.2d 371, 376 (1993). 

FINDINGS OF FACT AND CONCLUSIONS OF
LAW

Plaintiff brought suit against Defendant under the
private right of action provided in 47 U.S.C. § 227(b), the

Telephone Consumer Protection Act, (“TCPA”).  Plaintiff
alleges that Defendant sent Plaintiff material via facsimile
without prior express permission or invitation, and for the
purposes of summary judgment, the parties have stipulated
to the relevant facts, which are undisputed.  They differ,
however, on the interpretation of the statute and its
application to the undisputed facts.  Defendant admits it
sent the faxes, and that they were not sent by accident or
mistake, but contends that 1) Defendant has an
“established business relationship” with the Plaintiff, that
relationship exempts faxes sent to Plaintiff from the
statute; 2) the materials in the faxes at issue are not
“advertisements” within the purview of the statute; 3) that
the multi-page transmission to Plaintiff can only be a
single violation of the statute, and not a separate violation
for each page; and 4) the statute is unconstitutional.

The elements of a claim under the TCPA consist of
sending material constituting an “unsolicited
advertisement” by facsimile to a recipient who has not
given “prior express invitation or permission” for such
transmissions.  47 U.S.C. § 227(b)(2).  An “unsolicited
advertisement” is defined by the statute as “any material
advertising the commercial availability [*3] or quality of
any property, goods, or services which is transmitted to
any person without that person's prior express invitation
or permission.”  47 U.S.C. § 227(a)(4).

1. Constitutionality of the TCPA.

[K1] This question has been recently raised and
now answered by the Missouri Supreme Court in Harjoe
v. Herz, supra. [FN1]  The Court in its July 1, 2003
decision held that the TCPA did not violate the first (fifth,
eighth or fourteenth) amendment(s) to the United State’s
Constitution. [FN2]  This Court holds that the unsolicited
fax restrictions in the TCPA present no First Amendment,
Due Process, or Vagueness infirmity.

[FN1] Defendant here declined the opportunity
to post a bond to stay these proceedings until
a ruling in Herz.

[FN2]  The Missouri Supreme Court also held
that the TCPA’s statutory penalty did not
violate the due process guarantee and the
eighth amendment prohibition against
excessive fines and punishments. Furthermore,
the Court held the TCPA did not violate the
fifth and fourteenth amendments on the basis
of vagueness. The Court relied, on the Eighth
Circuit Court of Appeals ruling in Nixon v.
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ABF, 323 F. 3d 649 (8th Cir. 2003) as well as
other cases. 

2. The multi-page transmission in this case constitutes
a single violation.

[K2] Plaintiff argues that each page of facsimile
transmission containing “material advertising the
commercial availability, or quality of any property goods
or services” sent without “prior express permission or
invitation” constitutes a separate violation of the statute.
Defendant argues that the multi-page transmission at issue
here, can only constitute a single violation of the statute.

In light of the Missouri Supreme Court’s decision in
Harioe v. Hertz, the multi-page transmission at issue in
this case constitutes a single violation of the statute.  

3. Existence of an Established Business Relationship.

The regulations promulgated under the TCPA define
“established business relationship” as  “a prior or existing
relationship formed by a voluntary two-way
communication between a [*4] person or entity and a
residential subscriber with or without an exchange of
consideration,” 47 C.F.R. 64.1200(f)(4).  Such a
relationship existed between Defendant and Plaintiff by
their membership in National Federation of Independent
Business (NFIB).

[K3] The significance of the existence of an
Established Business Relationship (“EBR”)  under the
statute is clear in the context of telemarketing calls.  In the
portion of the statute dealing with telemarketing calls, an
EBR is expressly listed as one of three exemptions to the
statute.  47 U.S.C. § 227(a)(3).  However, its significance
in the context of unsolicited faxes is not so clear. An EBR
is not included as an exemption in the portion of the statute
dealing with faxes.  47 U.S.C. § 224(a)(4).  Defendant
argues that such a relationship nevertheless constitutes
consent to receive advertising faxes, and cites an FCC
memorandum In the Matter of Rules and Regulations
Implementing the Telephone Consumer Protection Act of
1991, Memorandum Opinion and Order, 10 FCC Red.
12391 para. 37 (July 26, 1995) on that issue.  Plaintiff
argues that the statute provides for no such exemption, and
in fact, that exemption was considered and expressly
rejected by Congress, so that any construction by the FCC
that recognizes such an additional exemption, is invalid as
contrary to Congressional intent.

Plaintiff demonstrated that the “established business
relationship” exemption for fax advertisements was
included in the version of the statute initially passed by the

House of Representatives, and that exemption was deleted
from the facsimile restrictions while remaining in another
portion of the TCPA addressing telemarketing calls in the
Senate version of the bill.  The Senate version is the one
that was passed by the conference committee.  The
exclusion of this exemption from the facsimile portion of
the TCPA is dispositive.  “Where Congress includes
particular language in one section of a statute but omits it
in another section of the same Act, it is [*5] generally
presumed that Congress acts intentionally and purposely
in the disparate inclusion or exclusion.”  Rodriguez v.
United States, 480 U.S. 522, 525 (1987).  Neither a court,
nor the FCC can read back into a statute an exemption that
was intentionally removed.  There is no ambiguity here to
open the door for an administrative agency’s construction.
See Chevron U.S.A. v. Natural Res. Def. Council, 467
U.S. 837, 844 (1984).  As a matter of law, there is no
“established business relationship” exemption  to the
broad prohibition for unsolicited fax advertisements.”
Telemarketing call restrictions in the TCPA include an
exemption for a business relationship.  The only
exemption that is recognized for faxes, is a fax sent with
the “prior express permission or invitation” of the
recipient.  This finding is supported by at least three trial
court decisions provided by Plaintiff.  Girards v.
Inter-Continental Hotels Corp., No. 01-3456-K (Tex.
Dist. Ct., Apr. 20, 2002); Kondos v. Lincoln Property Co.,
No. 00-08709-H (D.C. Tex., July 12, 2001); Biggerstaff
v. Websiteuniversity.com, Inc., No. 00-SC-86-4271 (S.C.
Mag. Ct., March 20, 2001).

An EBR is not an exemption.  The sender must
obtain “prior express permission or invitation” from the
recipient in order to avoid the statute’s proscriptions.

4. Prior Express Permission or Invitation.

[K4] The St. Louis courts have already held that the
only way Defendant can claim express permission to send
faxes, is if Defendant expressly informed Plaintiff that
advertisements would be sent to Plaintiff’s fax machine:

But even assuming that the records indicate the
people called by Defendant did actually request
marketing information be sent to them, nowhere
is it recorded in the records, nor is it even alleged
by Defendant’s witness, Mr. Conley, that such
information was requested to be sent via fax.
This is critical, as the statute clearly requires
“express” permission or invitation.  Congress is
presumed not to use words in its statutes without
purpose, or without understanding of their effect.
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One can not expressly consent to receive
marketing materials via fax, unless they [*6] are
expressly advised that such materials are
marketing materials, and will be sent by fax.
Congressional intent is found in the words of the
statute, and in this case Congress chose statutory
language such that indicates mere passive or
implied consent is insufficient.  This Court,
having heard a number of TCPA cases, has been
well educated on the need and purpose of this
statute, and the cumulative effect that billions of
junk faxes can have on American businesses.  It
is clear that Congress made a policy choice that
permission or invitation to send advertising faxes
must be made expressly. 

Schumacher v. Metropark, No. 02AC-015005 E CV (Div
39) (St. Louis County Cir. Ct., Feb. 14, 2003) (emphasis
in original).  This reasoning is sound and is grounded in
the well accepted definition of “express” as:

Clear; definite; explicit; plain; direct;
unmistakable; not dubious or ambiguous.
Declared in terms; set forth in words. Directly
and distinctly stated. Made known distinctly and
explicitly, and not left to inference.  Minneapolis
Steel & Machinery Co. v. Federal Surety Co.,
C.C.A.Minn., 34 F.2d 270, 274.  Manifested by
direct and appropriate language, as distinguished
from that which is inferred from conduct. The
word is usually contrasted with "implied."

Black's Law Dictionary (Revised 6th ed.).

The only contact between the parties where any
possible consent for faxes could have been requested, is
set forth in the stipulated facts.  See Stip. Facts at ¶7.  The
“Sample Dialog for Telephone Survey” and “Letter for
Faxing to Members” are the only such contacts, and
nowhere in these documents is any express permission or
invitation obtained.  As the St. Louis courts have held,
“implied” consent is insufficient as a matter of law.  

5. The faxes at issue contain “material advertising the
commercial availability of NFIB Insurance services.

[K5] [*7] A simple reading of pages A1, A3, A4,
and A5 show they promote and announce the availability
of NFIB insurance services.[FN3]  Indeed, the first page
notes that it is from “NFIB Services Unit.”  The St. Louis
courts have had ample opportunity to apply the TCPA to
various types of faxes, and have employed the simple
“duck test.”  Harjoe v. Colonial Life & Accident Ins. Co.,

No 01AC-11555 (Div. 35) (Mo. Cir. Ct., May 2, 2002).
As stated in Davis, Keller, Wiggins, LLC. v. JTH Tax,
Inc., No. 00AC-023289 (Mo. Cir. Ct., Aug. 28, 2001):

The statute defines “unsolicited advertisement”
as “any material advertising the commercial
availability or quality of any property, goods, or
services.” The faxes at issue certainly fit this
definition. Defendant is engaged in a commercial
enterprise. The faxes are for the purpose of
furthering that commercial enterprise. They
mention specific goods and services of
Defendant. It also makes several substantive
quality statements about Defendant's services. 

So is this material “advertising?” Webster's
dictionary defines “advertise” as “to make
something known to : notify.” This is a pristine
example of where the application of the time
honored “duck test” is appropriate - “If it walks
like a duck, quacks like a duck, and looks like a
duck, then it's a duck.” BMC Industries, Inc. v.
Barth Industries, Inc., 160 F.3d 1322, 1337 (11th
Cir., 1998). Taken as a whole, these faxes clearly
are “advertising the commercial availability or
quality of any property, goods, or services”
under the TCPA. 

Id.  This case is no different.  These faxes are not exempt
from the TCPA.  [K6] This is reinforced by the fact that
the “TCPA is a remedial consumer protection statute and
‘should be liberally construed and interpreted (when that
is possible) in a manner tending to discourage attempted
evasions by wrongdoers.’”  Davis, supra, citing
Scarborough v. Atlantic Coast Line R. Co., 178 F.2d 253,
258 (4th Cir. 1950). Exemptions from provisions of
remedial federal statutes “are to be construed narrowly to
limit exemption eligibility.”  Hogar v. Suarez-Medina, 36
F3d 177, 182 (1st [*8] Cir. 1994).”  See, also, RSMo.§
1.010, requiring that “all acts of the general assembly, or
laws, shall be liberally construed, so as to effectuate the
true intent and meaning thereof.”

[FN3]  The parties agreed that page A2 did not
contain material regulated by the statute.

6. Plaintiff is not barred from recovery in any way by
the fact that he did not object to previous faxes of the
same nature from Defendant.

[K7] [K8] This amounts to a laches or “failure to
mitigate” defense that has been patently rejected in TCPA
actions as a matter of law.  See, National Educational
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Acceptance, Inc., v. Smartforce, Inc., No. 01AC-2849
(Div. 41) (Mo. Cir. Ct., Jun. 21, 2002):

Finally, in the context of unsolicited faxes, there
are no ongoing damages to be mitigated. The
Court finds, as a matter of law, that the defendant
is presumed to know the law. That finding,
without more, prevents the Court from
concluding that Plaintiff in this matter had any
duty to inform the Defendant of the law and the
consequences for its violation or be barred from
recovery thereunder. Since each transmission is
independently wrongful, and since the damages
mandated by the TCPA are statutory, the Court
finds that mitigation does not apply in the context
of unsolicited facsimile advertisements under the
TCPA.

Id.  This reasoning is sound.

In fact, the law in Missouri generally does not permit
mitigation to be asserted as a defense to intentional
conduct, such as an intentional trespass.  Fletcher v. City
of Independence, 708 S.W.2d 158 (Mo. App. W.D. 1986).
Mitigation does not excuse the consequences of a harm
intentionally inflicted merely because the person injured
neglected to take precautions to avoid or mitigate the
damages.  The law so roundly condemns such conduct as
to refuse to allow such a tortfeasor to assert the simple
neglect of the victim to allay the damages so flagrantly
incurred.  Prosser and Keeton, THE LAW OF TORTS § 65,
p. 462; § 67, p. 467 (5th ed. 1984); RESTATEMENT

(SECOND) OF TORTS § 918(2) (1977).

[*9] Plaintiff has a right to conduct business and join
a business organization, and expect that business
organization to comport itself to the law.  The fact that
similar faxes were received in the past does not mean that
Plaintiff must anticipate future violations of a federal law
by Defendant will occur and take steps to demand
Defendant stop violating the law.  That is not the law of
mitigation of damages.

CONCLUSION

For the reasons stated herein, Defendant’s Motion is
DENIED.  Plaintiff’s Motion for Summary Judgment is
GRANTED except as modified.  Judgment shall issue
forth separately.

It is SO ORDERED, this the 3rd day of July, 2003.

/S/ Judge Michael T. Jamison, Division 43

# # #
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