Betore the

FEDERAL COMMUNICATIONS COMMISSION  Fadoral Com
. Munications
Washington, D.C 20554

_RECEIVED

v R AN Y]
l&!(‘. ' B r o !Q:

h

AUG - 5 2003

wl .
Office of the Secrmymmm

In the Matter of ) EB DOCKET NO. 03-96
)

NOS COMMUNICATIONS, INC,, ) File No EB-02-TC-119

AFFINITY NETWORK INCORPORATED, )

and NOSVA LIMITED PARTNERSHIP ) NAL/Acct. No. 200332170003
)

Order to Show Cause and Notice of ) FRN: 0004942538

Opportunity for Hearing )

To: Honorable Arthur [ Steinberg

Administrative Law Judge
ENFORCEMENT BUREAU'S

MOTION TO COMPEL PRODUCTION OF DOCUMENTS

August 5, 2003

Maurcen F. Del Duca,
Chiet

William D Freedman,
Deputy Chiet

illary S. DeNigro,
Assistant Chief

Gary Schonman,
Special Counsel

Investigations and Hearings Division
Enforcement Bureau

Federal Communications Commission
445 12" Street. S.W., Room 3-B443
Washington, D.C. 20554

(202) 418-1420



Table of Contents

summary . s [
| Statement of Facts ) . .. e C . 2
Il Discussion . i .. o .. .. ..4

A T'he Companies Should 3¢ Directed to Provide Audio Tapes of Their
Winback-Related Telemarkcting Calls . . Ce e e o 4

3 I'hc Bureau’s Requests for Documents that The Companies Claim to Be

Irrelevant Are Proper and Should Be Satisfied. . N .
1 The Companics’ [ax Returns . . . e e o009
2 Documents Retlecting Criminal Convictions of the Companies’ Principals. . 10

3 Documents Reflecting the Potential Relocation of the Compames’ Businesses .11

(" The Companies Should be Directed to Provide All Documents Reflecting Their
I'raudulent Marketing Practiees ca Ce e e cee 12

m Conclusion e A 1



Summary

From the outset of this proceedmg, NOS Commumecations, Inc., Affinity Network
Incorporated. and NOSVA Limited Partnership (collectively, the “Companies™) have
crecled barrict upon barrier to the attempts by Enforcement Burcau (the “Burean™) to
cngage 1n legiimate discovery n order (o create a full and complete record by which the
Presiding Judge may resolve the designated issues  With the discovery completion
deadhine of September 260 2003 quickly approaching, and the Burcau’s depositions
imminent. the Companies have now refused to produce large categories of documents
mvolving some of the most potentially important cvidence sought As a result of the
Compames™ dilatory lactics. the Burcau has been presented with the Hobson's choice of
either proceeding with its depositions without the necessary facts or suspending 1ts current
deposition schedule in order 1o compel comphance by the Companies with their obligations
under the Commussion’s discovery rules

Most notably, the Companies have refused to produce audio tapes of their winback
representatives engaged m telephone cails with customers or former customers. Despite
the obvious importance of these conversations to the designated issues i this case, the
Compantes now. on the eve ol the Burcau's depositions, maintain that the production of the
tapes requested 15 a laborious project too burdensome lor them to undertake, and have
mmformed counsel for the Bureau that, over a month after the Bureau’s request. they have

not even commenced (he task of gathering these significant maternials in their possession

and control

I'he relevance of the tapes cannot be pansard.  The Companies stand accused of

orchestraling a fraudulent scheme (o nmproperly induce former customers to authorize



switches ot their telephone service back to the Companies. The Order to Show Cause and
Notice of Opportunity for Hearmg (“Show Cause Order ™) n this proceeding alleges that
the Companies perpetrated this scheme upon the public via misleading telemarketing calls.
What more relevant evidence could exist then actual audio recordings from the Companies’
own files ot thewr employees engaged in the fraudulent campaign? The Companies’ claim
that production of that evidence within the discovery schedule is too much trouble should
be summanly rejected and they should be dirccted to produce this obviously relevant
documentary evidence without further delay.

Sinilarly. the Presiding Judge should reject the Companies’ refusal to produce other
requested categories of documents, mcluding tax returns, evidence of criminal convictions
of their principals. documents retlecting their plans to relocate their place ot business. and
complaints and mdictments from other proceedings 1n which they were alleged to have
engaged n fraudulent marketing practices. The Companies’ bare claim that these requests
arc not reasonably calculated to lead 1o the discovery of admussible evidence 15 nonsense:
this evidence 15 central to the matters raised in the Show Cause Order and relevant to the
issues destgnated (herem

Simply stated, the Bureau has a right to all of the information that it has requested.
Accordingly, the Companies should be ordered to produce it forthwith, within sufficient
time Lo permit the Bureau to review 1t and conduct 1ts earlier scheduled depositions and

other discovery wrthin the Presiding Judge’s hearing schedule
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FEDERAL COMMUNICATIONS COMMISSION
Washigton, D C. 20554

In the Matter ol ) EB DOCKET NO. 03-96
)

NOS COMMUNICATIONS, INC., ) File No EB-02-TC-119

AFFINITY NETWORK INCORPORATED )

and NOSVA LIMITED PARTNERSHIP ) NAL/Acct. No 200332170003
)

Order to Show Cause and Notice ol ) FRN 0004942538

Opportunity lor Hearmg )

o Admmstrative Law Judge

Arthur I Steinberg
ENFORCEMENT BUREALU’S

MOTION TO COMPEL PRODUCTION OF DOCUMENTS

I The knforcement Burcau (the "Bureau™), pursuant to Section 1.325(a)}(2) of the
Commission’s rules.” hereby requests the Presiding Judge to direct NOS Communications.
Inc . Affimity Network Incorporated, and NOSVA Limited Partnership (collectively. the
“Companies™) to produce the categories of documents discussed below, of which the Bureau
requested production over a month ago, on July 3 The Companies’ refusal to produce these
materials by the extended deadline of Tuly 29 has torced the Bureau to delay its depositions
of five of the Companies’ employees and principals previously scheduled for next week
Any further delay in the production would have the very real potential of adversely affecting
the hearing schedule that the Presiding Judge has established in this proceeding. For these
reasons, the Bureau requests that the Presiding Judge immediately order the Compames to

[ully comply with its document request, as outhned herem, by August 12, 2003.

"47CFR §1325(a)2)



l. STATEMENT OF FACTS

2 On July 3. 2003, the Bureau served a First Request for Production of
Documents upen the Comparues (the “"Document Request,” cach such request contained
theremn a “Request™). which sought the production of 41 categortes of documents Pursuant
to Scetton 1 325(a)(2) of the Commusston’s rules, the Companies were required to respond
(o the Document Request within ten days. by Monday, July 14. Instead, three business days
before the production deadline. their counscl calied Bureau counsel to seek consent to a
month-leng extenston ol the production deadline, lo August 8. Because an extension of that
length would have severely impacted the Bureau's ability to timely review the documents
and complete discovery by the September 26 deadline, Bureau counsel advised the
Companics 1t would only agree to extend the date to July 29, more than doubling the time
permitted to the Companies to produce the documents under the rules  On July 9, the
Companies filed a Jomt Motion for Ustension of Time, representing therein, mrer alin, that
they would “simply not [bej able to respond™ within the ten-day period contemplated by the
rules because they have “limited resources.™  The Companies did not disclose on July 9,
crther in their discussions with Buicau counsel to obtain the Bureau's consent to the
extension or to the Presiding Judge in the Extension Motion. that they actually planned to
retuse to produce many of the requested documents by the July 29 deadline that they were

seehing

fonnt Motion for Lxicasion of Time 1o Respond 1o Firse Request for Production of Documents, at 2, (luly
O 2003) (the “Extension Moton™)

On July 23. the Presiding Judge. relymg on the Companies™ representations and the Bureau’s consent, granted

the Lxtension Motion and extended the production deadhne to July 29 See Order, FCC 03M-29 (ALJ,
released laly 23, 2003)



3 On duly 29, the Compantes filed their Jomnt Objections and Responses 1o
Enforcement Bureau's First Request for Production of Documents (the “Objections™).*
With respect to the Bureau’s request for production of audio recordings of the Companies”
winback representatives on telemarketng calls wath customers or former customers
(Request No 20). the Compantes [aded 10 produce any of the tapes. claiming that to do so
would he unduly burdensome  I'hey also refused, on a claim of lack of relevance, to comply
with requests for therr tax retums {Request No  10), documents evidencing any criminal
convictions of therr principals (Request No 9), and documents reflecting the Companies”
mtention to move therr principal place of business (Request No 41)  Finally, although the
Companies responded. and did not object. to Request Nos. 35-38, which sought copies of all
complamts and indictmients from other proceedings in which the Companies were alleged to
have engaged i traudulent marketing practices. they did so by unilaterally reforming the
requests to narrow their scope and then responding that no such responsive documents
fitting their narrowed versions ol the requests were known to exst

4 Ihe Bureau. pursuant to the Presiding Judge's directive at the Prehearing
Conference.” hereby certifies that, as described more fully below, it has engaged in lengthy
conterences with counsel for the Comparues in a good faith, but unsuccessful, attempt to

come to an agreed-upon solutton to the discovery matters that are the subject of this Motion

Lhe Compames faled to meet even the Tuly 29 production deadline with respect to several other
categroties of requested documents  See. ¢ Objections Nos 1,2,3, 6.7, 8, 14, and 32 These materials,
which the Companies did not produce until August |, accounted for approxtmately 25% of the total number
ot documents produced by the Companies and included the privilege log

" See Objectrons Nos 33-38

"R 21 JUDGE STEINBERG  “[Any request tor o ruling on a discovery matter must include a
ceriification that counsel for the parties involved made a good faith attempt to resolve the dispute, but could
not dor™)

Lad



to Compel. Fully aware of lis admonttion. 1t submits this Motion with great reluctance and
only as a last resort.
11. DISCUSSION

5 Under the Commussion’s rules. the Burcau has the procedural right to request and
mspect any documents in the custody or control ol any party to a hearing case that arc
“relevant o the hearmg ssues ™ The rules specifically provide that an assertion that the
inlormation sought may not be admissible as evidence does not justify 1ts non-production:
the materials sought must only appear 1easonably calculated to lead to the discovery of
admissible evidence.” Uhe documents and tapes at 1ssue here satisfy that standard and are in
the possession of, and readily available (o the Companies Whatever burden the requests
may 1mpose on the Companies has been lempered by the generous amount of additional
ume to respond to which the Bureau has consented and the Presiding Judge has provided
them. They cannot now. having taken full advantage of this extension to run the discovery
clock closer to 1ts September 26 expiration, properly claim, on the eve of the Bureau’s
scheduled deposittons, that they should be relieved of their obligation to produce the
documents and tapes at issue. which contam cvidence wvital to the reselution of the
designated 1ssues

A. The Companies Should Be Directed to Produce Audio Tapes of Their
Winback-Related Telemarketing Calls

6 In Reguest No 20, the Burcau asked the Companies to produce “All documents
(mcluding audiotapes and clectromie recordings or files of any kind) relating to NOS,

Affimity, and/or NOSVA winback-related calls from Marsha Gibbs and Tim Slingerland to

A7 CER S 131I(h) | 325
M el



NOS. Affimty, and/or NOSVA current and/or former customers between April 20 and 30.
2002 and between March 20 and 30. 2003, On July 29, the Companies failed to produce
these matenials, instead objecting as tollows

Overbroad and burdensome  Retrieving calls made by the two cmployees

identificd for the twenty day period requested is an overly broad and

burdensome task, which will not result in material reasonably calculated to

lcad to the discovery of admissible cevidence.  During the time period

dentified the Compantes do not beheve that Marsha Gibbs and Tim

Shngerland were limited to a single phone extension within the Companies.

The Companies would, therefore have to retrieve from storage and review

twenty days ot calls from all Winback Sales Representatives m order to

discover arguably responsive material.

The Companies have advised Burcau counsel of its [sic] inability to timely

respond to this Request and are currently attempting to reach a compromise

solution "

7 The Compames’ eleventh-how retusal to produce the audio recordings underhines
the hollowness of their claim that production would be burdensome. The tapes are
mcontrovertibly relevant to the facts wt ssue in this proceeding. The Companies do not
dispute that the requested tapes cxist or do they scriously dispute their relevance, only that it
witll be time consuming for them to produce the recordings. Significantly, the Companies
did not “advise Burcau counsel ot its mability to timely respond™ uatil July 28, one day
before the already-extended deadline for production and twenty-five days after the Bureau
had requested the recordings  Even more remurkably, counsel for the Companies advised
Bureau counsel that the Companies have not even begun to gather these sigmficant materials

m their possession and control, a decision they obviously had made some ume before

Indeed as ot July 28. when counsel for the Companies chose to inform Bureau counsel they

would not produce the recordings by the deadline the following day, the Compames had

" Document Request No 20

" Objection No 20

N



done so little 1n response (o the Bureau™s request that their counsel was unable to state with
certainty whether the requested recordmas for the Apml 20-30, 2002, period existed or
estimate how long it would take to provide the tapes of them !

8 The information contumed on the requested audio tapes is not just potentially
relevant. 1t 1s central to the lacts and 1ssues of this case  The underlying premise of the
(rder 1o Show Cause and Notice of Opportunity for Hearing, 18 FCC Red 6952 (2003)
(“Show Cause Order™) 15 that the Compunies appear to have engaged in a misleading
winback campaign designed to improperly induce former customers to authorize switches
back to the ("mnpamcs.'2 conducted via telephone marketing calls to those customers and
former customers ' The evidence referred to m the Show Cause Order includes audio tapes
ol the Companies’ winback representatives, Marsha Gibbs and Tim Shingerland, engaging in
these misleading marketing activities " The Compames have both acknowledged the
authenticity of these recordings 1 the Commission’s possessionIS and the fact that the

Companies have maintained a telephone monitoring system called NICE that they utilized to

I s
rccord such conversations

" At that tme. counsel for the Companies did disclose that no tapes for the March 2003 time period extsted
because the Companies did not employ Tim Shogetland. and Marsha Gibbs during that tme penod  The
Bureau notes that. hased on these representations, the Compdnies’ written objection to Request No 20,
ftled buly 29, the day after therr counsel so stated to the Bureau, clearly exaggerates any purported burden
to the Companics because 10 states that a 1esicw of twenty days werth of calls 1s mandated when the
Companics had already informed the Burcau that thete are no such calls for the March 2003 time pertod
Thus, the Companies scarch for tapes would unly cover a period of only ten days

1 See Show Cause Order, a1 6953.9 2
P Seerd at 6953-54. n 4, 6955-56,n 15, 6063-09, Appendix A, Affidavit of Robert Faulkner, 174, 9

M See 1d at 6969, Appendix A Attidavit ol Robert Faulkner. 9 11. 6973-88, Appendix C, Tideland
Fleetrie Transcript. 6989-94. Appendix D, Nelson Engineering Transcript,

" See Obgections and Respores 1o Enforcement Bureau's Regquest for Admussion of Facts and Genuneness
of Documents, nos 17790 (filed July 11, 2003) (“NOS Adnmissions™) (stating that “it 1s the Companies’

belief” that the attached tapes are “matcrially accutate recordingfs]” and the attached transcripts are
‘materially accurate tanscriptfs| ™)

YONOS Admissions Nos 52254

6



9 In order o tully develop the luels of the winback campaign, Reqguest No. 20
seeks production of additonal recordings o1 sinmlar winback-related calls. These recordings
could provide evidence ol the nature and breadth of the winback campaign at issue and the
content of telemarketing calls by which the Company imposed the campaign on the public
[he tapes are reasonably calculated to lead 1o the discovery of admissible evidence. Indeed.
particularly in light ol the length to winch the Compames have gone to avoid producing
these recordings. 1t 1s hikely they will disclose that the winback campaign described in the
Show Cave Order went tar bevond the customers cited therein by the Commuission

10 Not only does Request No o 20 scek highly relevant documents, but 1t is
narrowly talored to encompass a limited scope of recordings, involving only calls made by
Marsha Gibhs and Tim Shingerland. the representatives implicated in the calls already
contained 1n the record. and only durine two brief time periods, April 20-30. 2002, and
March 20-30. 2003 "7 There 15 therelore no ment to the Comparnes’ bald claim of over-
breadth, which 15 helied by the face of the requestatself.

11 Counsel for the Companics has suggested an alternative to Request No. 20 that
might be faster and caster for the Compauues o satisly because of the manner by which the
Companies store the information  This proposed alternative would be for the Companies to
provide recordings of calls 1o designated customers, rather than those made by specified
winback representatives of the Compaines  Counsel for the Compames has further
suggestled that the Compumies could seatch [or recordings of calls to the customers idenfified

in the documents provided 1o the Bureau as having made complaints concerning the

Compantes” winback activities v a cond fth effort 1o move the proceeding forward,

Y See id



Bureau counsel agreed to this compiomee. provided that the Companies would specity a
date certain lor the production of the 1ecordings  All too predictably, the Companies’
counsel responded that the Bureau had misunderstood the alternative proposal and that he
did not yet know whether the Compunies swould even agree Lo provide ther tapes, and if so,
when they would do so

12. As gleaned from these discussions, s the understanding of the Bureau that
counsel for the Compames believes that their production of the recordings of telemarketing
calls made to particular customers can be accomplished more easily then of calls made by
particular winhack representatives  In order to facilitate the production of some of the tapes,
the Bureau s willimg to agree that, as an alternative to the production requested in Request
No 20, st will accept production ol all documents (including audio tapes and cleetromce
recordings or files of any kind) relaung (o winback-related calls made on behalf of the
Companies to the customers identificd i the Companies™ document production as having

18

made complamts concerming the Comoanies” winback  practices. The Compantes,

however. cannot be permutted to contmue w frustrate the Bureau’s preparation of its case
and development of the record by deoy  Accordingly, the Burcau requests that the
Presiding Judge order the Companies (o accomphish this production by August 12, Any

further delay will severcly hinder the Buicau’s ability to proceed with discovery and to

present 1ts case al the hearmg

" The following customers ate dentitied e Compamies” produced documents as having made such
complaints  tavlor & O'Neil, Van Riper Sale Mongoose ‘Trailer/Don A Chirnon, Cost Less Carpet Tn-
Cittes, Ine . Southine Engincening, Isle Inn Foas Luteka Sprngs Hosprtal, West Texas Lee Co.; Russiink
Enetgy Corp . Ametican Brokerage, Southeast Tnsulanion Supply, Inc , South Florida Shutter and Window.,
Satar Plasucs. Drek and Casegs Gourmet, enn Village, Mitar Associates, Habersham LandCompany, Inc |
Gram Journal, Cow [an, Inc . Robert Kennara, Bryan Contamer Company, Communtty Home Health and
Hosptee. Opthalmic Group  Inc . dnternanonal Galeway, Briish Wire Wheel, Genuine Gems Corp .
Admiral Wine. and customers ieferenced i the Companies” emails at Bates Nos 1003104 and 1003088-
89



B. The Requests for Documents Which the Companies Claim to Be Irrclevant Are
Proper and Should Be Satisfied

13 The Bureau also requested that the Compamies produce (a) “All documents
relatmg to federal or state tax returns liled by or on behalf of NOS, Affinity, and/or
NOSVA.™!" (1) ~All documents relatmg 1o the erminal conviction of any individual who 1s
o1 ever has been an officer, directot, partner (general or limited) or shareholder of NOS.
Affintty. and/or NOSVA. regardless ol the date of conviction;™ and (¢) “All documents
relating to the relocation or proposed. planned and/or contemplated relocation of any or all
NOS, Affinity and/or NOSVA [aciliies, olfices, and/or operations to Nevada or to a
locatton or locations clsewhere ™' On Tuly 29. the Companies interposed the same
boilerplate objection to each such request “such documents are not relevant nor [sic|
reasonably calculated to lead to the drscovery of admissible evidence.™ The Companies
articulated no further specitic jusutication lor these objections. For the following reasons.
the Bureau's requests for production o! these materials are appropriate and the Companies
should be ordered to produce them at once

1. The Companies’ Tax Returns

14 Contrary to the Compames™ contention, the tax-related documents are clearly
calculated to lead 1w the discovery ot admissible evidence  The Show Cause Order directed
the Presiding Judge to determine whether o forleiture order should be issued aganst the
Companies 1n an amount not o exceed 51,200,000 > pursuant to Section S03(b)(2XD) of

the Commumcations Act ot 1934, as amended, in determining the amount of a forfeiture,

" See Document Request No 10
" See Document Request No 9
! Cee Document Reguest No 4

" See Response Nos 9 10 and 41



the Presiding Judge may take into account. “the nature, circumstances, extent and gravity
of the violation. and. with respect to (he violator. the degree of culpability, any history of
prior offenses. ahidity 1o pay, and such other matters as justice may require.” > These
documents sought by the Bureau are necessary for this determination by the Presiding Judge
hecause they contan inlormation regardmg the financial condition of the Companies and
their collective abiltty to pay such a monctary forfeiture  In addition, the tax returns contain
lundamental information about the orgamzation and relationships of the Compamnes, the
identity of the Companies™ officets, sharcholders, and partners, and the nature of the
busimesscs n which the Companies are ¢engaged. This information plainly 1s calculated to
lcad to the discovery ol adnussible evidence  Accordingly, the Presiding Judge should
dircct the Compames o produce the documents sought in Request No. 10 at once.

2. Documents Reflecting Criminal Convictions of the Companies’ Principals

15 The designated 1ssucs also direet the Presiding Judge to determine whether the
Companies™ Scction 214 authorization to operate as common carriers should be revoked.”
As such, the basic quahfications ol the Companies, including those of the mdviduals who
own and control they operation, are very much in question  Clearly, whether any of these
inchviduals has been convicted ol a Ielony -- particularly any involving fraud or dishonesty
that occurred within the last ten years -- 15 a matter that 1s directly and inextricably linked to
the issue of whether the Companies, and thew prineipals, possess the requisite qualifications

2 -
to retam therr Commussion authorizauon = Certainly. documents relaung to such

" Show Canse Order, at 6966 930

TAT S C §503(bN KDY (emphasis addedY sce abso The Commssion’s Forfeiture Policy Statement and
Aniendment of Section | 80 of the Commpion’s Kules, 12 FCC Red 17087 17100 (1997) (“Forferture
Policy Steement”™), recon demed 153 FCC Red 303 (19991, 47 CFR § 1 80(b)

* Show Camse Ohdder. at 6965, 127 [ysue 3

“ See Polia Regsarding Characror Qualificatons wr Broadeast Lricensing, 102 FCC 2d 1179, 1209-10

10



convietions could reasonably lead to the discovery of admuissible evidence. Accordingly, the
Presiding Judge should also direct the Compames to produce the documents sought 1n
Request No 9

3. Documents Reflecting Potential Relocation of the Companies’ Businesses

16 Another designated issuc calls tor the determination of whether the Companies
and/or their principals should be ordered to ccase and desist from providing interstate
common carrrer se1vice without the prior consent of the Commussion = [n the Show Cause
Order, the Commussion specifically observed that the Companies appear to conduct
operations utihzing a serics of mterrclaled entities 1o victimize the public in fraudulent
marketing efforts and that the Compantes operate under various business names and, from
time o time, from offices regisiered to operate n various locations and states 8 The Bureau
seeks these documents to determine exactly what corporate structures are mvolved in this
operation and exactly where they can be found. Documents relating to whether the
Companies are plannmg to relocate their operations could reveal the intention of the
Companies” principals to create additional entities that would provide the same or similar
service elsewhere. using the same improper and illegal tactics  Because the production of
such documents agam relates dnectly and inextricably to a specilic issue in this proceeding.
the production ol such documents is reasonably calculated to lead the discovery of
admissible evidence  Accordmgly, the Presidmg Judge should also direct the Compantes to

produce the documents sought i Request No 41

(1980), maodified, 5 TCC Red 3252 (1990) recon gramed w part, 6 FCC Red 3448 (1991), modified n
prert. 7T FCC Red 6564 (1992) ("Chaiactet Pelicy Stalemen!™)

7 Show Canse Order, at 6965, 427, lssue C

N See Show Camse (rder, at 6952, 0 1, 6933-51.n 4



C. The Companices Should Be Dirceted to Produce All Documents Reflecting
Their Fraudulent Marketing Practices

17 Finally, in s Reguest Now 33, 36. 37, and 38, the Bureau sought documents
relating to past or ongoing county, stale and lederal court, and public utility commuission
proceedings involving allegattons of (raudulent marketing practices by the Companies In
1ts response. the Companies did not objeet to any of these requests. Rather, they stated that
they are “not aware ol any [such documents) relaung to Winback practices as identified m

the Show Cause ()rder..,zo

18 1he Bureau did not resuict the scope of the documents it was secking to those

“relating to Winback practices as wdenutied n the Show Cause Order.”™ The Companies

should not be permitted to unilaterally hmit the scope in a manner that is plainly calculated
to avord the production ot unquestionubly relevant documents. The Presiding Judge should
derect the Companics to immedhately produce all - documents responsive to the Bureau’s
request. as propounded on July 3
I1l. CONCLUSION

19 From the date of the Conimmisston’s release of the Show Cause Order, the
Compames have engaged in a strategy 1o irustrate the Bureau's creation of an evidentiary
record with which the Presiding Judee nd, ulumately. the Comnussion, must resolve the
designated issucs  Although the Buieau respects the desire of counsel 1o aggressively
represent the interests of the Companzes. then continued strategy of delay here borders on an

abuse of process which the Presiding ludge should not tolerate.  The Commission has

cncouraged 1ts presiding officers to “use the tools that are available to assure the continued

.. .
Sec Companies Response Nos 35-38



-1 .
Y In cases 1in which there

vitahity . tegrity, and usctulness of the discovery procedures
has been severe dercliction related 1o the discovery process, the Commission has imposed
severe sanctions ' While the Burcau does not at this time request that such sanctions be
imposed, m order to preserve the existing procedural schedule and allow the creation of a
hearmg record that 1s both complete und accwate. the time has come for the Prestding Judge
to grant this Motion to Compel. 1ssuc an order compelling the Companies to produce the
requested documents no later than August 120 2003 In that manner, discovery can be

completed within the time designated by (he Presiding judge and the destgnated issucs can

he resolved meanmglully | he Burcau requests that the Presiding Judge so act at once, so

1 v . ' .
tmendment of Part 1, Rules of Practice aned Proced e 1o Provide for Certam Changes in the Commisson s
Discovery Procedures m Adpchc arorv Hoarmes 00 1'CC 2d 527 532-33 (1982)

' See, ¢ ¢, Fatth Cenper, dng (82 FCC 2d 1 (1980) Cawrrofl Carrall, & Rowland, 4 FCC Red 7149 (Rev
Bd 1989), affd 5 FCC Red 2430 (1990), 1 2 /0 fcorporaied, 4 FCC Red 6753 (Rev Bd  1989), Mad
Kiver Broadeasting (o 97 VCC 2d 679, 680-81 (1984, and Vie-Metries, Ine | 69 FCC 2d 1049 (1978)



that, notwithstanding the Compames” mancuvering, the Bureau may ftully meet its

responsibilities o the public. allowing him w ulumately do the same.

Respectfully submitted.

)P

Naween F. Del Duca,

YS! ;2
VTTham D |Qn:l n
D ,nll\ (hlt.[
fjilfl(n\ 5. Nig__,ro

/\“‘v‘\i

Gary Scehfnman
Spectal Counsel

Investigations und Hearings Division
Federal Communications (' omumisston
445 12" Street. SW, Room 3-B443
Washington, DC 20554

{202) 418-1420

August 5. 2003



CERTIFICATE OF SERVICE

I. Yolanda Giles. a stafi assistam in the Investigations & Hearings Division of the
Fnforcement Bureau, Federal Communications Commission, do hereby certify that, on
August 5. 2003, 1 sent by first class Unied States mail copies of the forgoing “Enforcement
Bureau’s Motion to Compel Production ol Documents™ o

*[lonorable Arthur 1 Stemberg
Adnumstravve Law Judge

[Federal Commumcanons Comnussion
445 12" Streel, S W. Rm 1-C861
Washington, DC' 20554

Danny 1. Adams. Esq

Kelley Drye & Warren LLP

8000 Towers Crescent Drive. Suite 1200

Vienna, VA 22182
(Counsel for Affinity Network, Inc . NOSVA Limited Partnership, and the
Prrncipals of Allimity Network, Inc . NOSVA Limited Partnership, and NOS
Communcatuons. Ine¢.)

Russell D Lukas. Iisq
[.ukas, Nace. Gutierrez & Sachs. Chartered
1111 19" Street, N W, Suite 1200
Washington. DC 20036
(Counsel for NOS Communications, Inc.)

* [Tand Dehvered



Attachment A

Document Requests



Before the REGE‘\IED

FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 JUL -3 2003
Feaeral i;ommumca‘fisc;;gg”r;m‘ssm

in the Matter of ) EBDOCKET NO. 03-96 0fice ™

)
NOS COMMUNICATIONS, INC., ) File No. EB-02-TC-119
AFFINITY NETWORK INCORPORATED )
and NOSVA LIMITED PARTNERSHIP }  NAL/Acct. No. 200332170003

}
Order to Show Cause and Notice of ) FRN: 0004942538
Opportunity for Hearing )

To: NOS Communications, Inc.

ENFORCEMENT BUREAU'S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS FROM NOS COMMUNICATIONS, INC.

1. The Enforcement Bureau (the “Bureau”), by its attorneys and pursuant to
Section 1 325 of the Commission's Rules, 47 C.F.R. §1.325, hereby requests that NOS
Communications, Inc., produce the documents specified herein for inspection and
copying. NOS Communications, Inc. shall produce such documents at the offices of the
Investigations and Hearings Division, Enforcement Bureau, Federal Commumcations
Commussion, Suite 3-B443, 445 12" Street, S W . Washington, D.C 220554 (or at some
location that is mutually acceptable to the Bureau and NOS Communications, Inc within
ten (10) calendar days of the date of this Request.

Definitions and Instructions

As used herein:

a The term "NOS” means NOS Communications, Inc., its subsidiaries and

atfihates.



b The term “Affinity” means Affinity Network Incorporated, its subsidiaries
and affihates.

C. I'he term "NOSVA™ means NOSV A Limited Partnership. its subsidiaries
and affihates

d. The term "Document” shall mean the complete original (or in lieu thereof.
exact copies of the ortginal} and any non-identical copy { whether different from the
onginal because of notations on the copy or otherwise). regardless of origin or location.
of any taped. recorded, transcribed, written, typed. printed. filmed, videotaped, punched,
computer-stored, or graphic matter of every type and description, however and by
whomever prepared, produced, disseminated, or made, including but not limited to any
book. pamphlet. periodical, contract. agreement. correspondence. letter, facsimile. e-mail,
file. invoice, memorandum, note. telegram, report. record. handwritten note. working
paper, routing slip, chart, graph. photograph, paper. index. map, tabulation. manual,
guide. outhine, script, abstract, history, calendar, diary. agenda. minutes, marketing plan.
research paper, personnel file, personnel tolder, prehimunary drafts, or versions of all of
the above, and computer matenal (print-outs. cards. magnetic or electronic tapes. disks
and such codes or instructions as will transform such computer matenals into eastly
understandable form) in the possession, custody, or control of NOS.

€. The terms "relate to" and "relatmg to" mean constitutes, contains,
embodies, reflects, identifies, states, refers to, deals with, or in any way is pertinent to the

specified subject, including documents concerning the preparation of the documents.



f The term “winback™ means a common carmer’s attempt to regain the
business of a customer who was once a customer of that common carrier but has since
chosen another common carrier as the customer’s telephone service provider.

g The term “winback call” means a common carrier’s telephone solicitation
of a former customer for the purpose of winning back that customer.

h. The term “winback department™ means NOS’s department, section.
branch. division, unit or office, by whatever name. in which NOS conducts or conducted
winback-related efforts, call and/or activities

1. The term “customer” means any person or business entity who 1s or may
be required to pay for goods or services.

i The term “"LOA™ means letter of agency.

k. lhe term “"discharge™ means to leave the employ of NOS for any reason,
voluntanly, involuntarily, or otherwise.

l. The term "any" shall be construed to include the word "all,” and the word
"all" shall be construed to include the word "any "

m The term "or” shall be construed to include the word "dnd," and the word
"and" shall be construed to include the word "or.”

n The term "each" shall be construed to include the word "every" and “all”
and the terms "every” and “all” shall be construed to include the word "each "

0. The term “tdentify,” when used with reference to a person or persons,
shail mean to state his or her tull legal name, current last known business address, current

or last known business telephone number, current or last known home address, current or

last known home telephone number, dates of employment or of association with NOS,



titles held in NOS, positions held in NOS , descriptions of such positions, and, if
applicable, reasons for no longer being employed or associated with NOS.

p Each document produced shall be 1dentitied by the number of the
document request to which it is responsive.

g Each document shall be produced in its entirety, even 1f only a portion of
that document 1s responsive to a request herein. This means that the document shall not
be edited, cut, or expunged, and shall include all appendices, tables, or other attachments,
and all other documents referred to in the document or.attachments. All written matenals
necessary to understand any document responsive to these inquiries must also be
produced.

r If a document responsive to any request herein existed but is no longer or
not presently available, or if NOS is unable for any reason to produce a document
responsive to any request, each such document shall be identified by author, recipient,
date. title, and specific subject matter. and a full explanation shall be provided why the
document 1s no longer available or why NOS 1s otherwise unable to produce it

S [f any document produced in response to any request herein is not dated,
the date on which the document was prepared shall be provided. If any document does
not identify its author(s) or recipient(s), the name(s) of the author(s) or recipient(s) of the
document shall be provided

t This request is continuing in nature. requiring immediate production if a
further or different document responsive to any request herein comes into the possession,

custody, or control of NOS during the pendency of this proceeding.



u 1f production of any document responsive to any request herein called for
by this request is refused pursuant to a claim of privilege, the document shall be
identified by reference to its author, recipient(s) (inctuding any person receiving a copy,
regardless of whether that recipient is listed on the document), date, and subject matter.
The basts for the privilege claimed for such document shall be specified with sufficient
precision to permit assessment of the applicability of the privilege involved.

V. Unless otherwise requested, the period of time covered by this Request 1s
December 1, 2001, to the present.

Documents Requested

] All documents retating to the articles of incorporation and by-laws of

NOS and/or Aftinaty since their respective mcorporations.

2. All documents relating to the partnership agreement of NOSV A since its
formation.
3 All documents relating to the minutes of all board of directors meetings of

NOS and/or Affinty since the incorporation of each entity

4. All documents relating to the interrelationship, 1f any. bétween or among
NOS. Affinity and/or NOSVA and/or any other business entities

5. All documents relating to any ownership interest ot any kind whatsoever
that NOS. Affinity. and/or NOSVA have, or have had. in any other business entity.

6 All documents relating to any ownership interest of any kind whatsoever
that any individual or entity has, or has had, in NOS, Affimty. and/or NOSVA.

7 All documents identifying the officers, directors, and shareholders of NOS

and Aftinity



