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PETITION FOR EMERGENCY STAY 

The h’ational Automobile Dealers Association (‘“ADA”) and its members hereby 

requcsl an ciiiergeiicy stay 01‘ at least S I X  months of thc effective date of the implementation of 

the rules adopted by the Federal Coiniiiunication~ Commission (“FCC” or “Commission”) in the 

Coiiiiiiissioii’s June 26, 2003 Rcport and Order (“Order”) in the above-captioned proceeding 

regarding unsolicited facsimile advcrtisemenls (“fax rules”)’ and the Company-Specific Do-Not- 

Call rules (“do-not-call rules”).’ The stay sought by KADA will serve the public interest 

hecausc i t  w i l l  provide affected entities the necessary time to review and understand the new 

rules and iiiiplemenl the necessary compliance procedures. 

Under ihe Order, affected entities have only thirty days’ from the Federal Regzsrev’s 

publication or the  Order ( J u l y  25, 2003) to obtain untten pennission in order to continue sending 

f;lcsimilc materials that contain “comincrcial” information. In addition, NADA’s members will 

only hdbc thirty days‘ to comply w i t h  Ihc Commission’s requirement that all entities have a 

writleii Company-Specific Do-%-Call policy in place before they initiate telemarketing calls to 

any residential telephone subscriber 
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A NADA and its Members 

NADA submits this request oii its owii behalf, as a nonprofit organization, and on behalf 

0 1  its ncarly 20,000 members, franchised neu car and truck dealers NADA’s members 

rcprcscnt thc \ast majority of Franchised new car and truck dealers, employ over 1,100,000 

i i id ib i t iuals (with a payroll ol‘aliiiost S49 billion) and account for yearly sales in excess of S718 

billioii 

B NADA and i t s  Members’ Interests 

h A D A  and its members on more than a daily basis u t i l i ~ e  facsimile transmissions to 

communicate commercial inrotmation. In addition, NADA members routinely place 

tclciiiarketiiit: calls to residential tclcphone subscnbers. Regarding the fax rules, the FCC’s 

rcquirciiient that NADA obtain writtcn approval from its nearly 20,000 members located in all 

5 0  stales and thc District oTColuiirbia prior to the imminent efrectivc date I S  simply unworkable. 

In addition, NADA members cannot obtain written consent from the multitude of businesses 

with M horn they conduct fax Iransactioiis on a daily basis in  the timc allotted Regarding the do- 

not-call rules, it is completely unreasonable to expect ncarly 20,000 businesses whose 

teleniarkctin~ calls arc largely covercd by the prior cstablished business relationship (“EBR’) 

exemption to becoiiie coyiii/ant of tlic do-nol-call requirements, Ict alone devclop a written 

policy by the effective date Failiny to stay the removal of this long-standing exemption will 

significantly disrupl these types o f  commercial activities. 

C. Basis for Relief 

hi dcciding v,hcther to grant a stay of i t s  rules, the Commission has said i t  will “consider 

requests for interim or injunctive rclief on a case-by-case basis,” and has “expressly declined to 

delincate procedural requirements or il siiisle cvideiitiary standard applicable to all requests.” In 

re  ,A7RTCorp., 13 FCC Red 14,508 (1998) (inlernal quotations omitted). As a general matter, 

lio\bcbcr. the Commission hi11 follon the standard of injunctive relief used in federal court, 

\ \h ich  sets forth four relevan1 factors “( 1 )  likelihood of success on the merits; (2) the threat of 



irrcparablc tiarm absent the grant of preliminary relief, (3) the degree of injury to other panties if 

rclicf is not granted; and (4) that the issuance of thc order will further the public interest.” Id .  

(citins Virginiu P O ~ O ~ C U ~ J I  Jobbers Ass ’ti v Fed Power Comm ‘n, 259 F.2d 92 1 (D C. Cir. 

1958)) Not all faclors need he established, and “iio single factor is necessarily dispositive ” Id 

I )  Likelihood of Success on the Merits. Given the substantial changes 

urought by the Coinmission’s new fax and do-not-call rules, i t  is arbitrary and capricious for the 

Commission to not allow more time Cor companies to come into compliance (this particularly 

applies siiiee the Commission failed lo propose these specific changes and allow the business 

comiiiuniLy an opponunity IO comment herore adopting them) We expect the Commission to 

grmt the petition for reconsideration because tlic rules adopted by the Commission are simply 

unworkahlc in thcir current form, and Ihe stay that this Petition seeks is consistent with the 

rcasoiiahle consumer protection and privacy goals set forth i n  Ihe Order and the Telephone 

Consumer Protection Act 

2 )  Thrcat of Irreparable Harm Fax advertising is routinely rclied upon by 

businesses throughout the country The imminent deadlinc the Commission has sct will create a 

period in  which trade associations wi l l  be unable to communicate vital product and service 

informatioii to its members This will temporanly deprive members of one of the primary 

hencfits lo voluntarily joining a trade association. It also will disrupt the ability o f  NADA 

ineinbrrs to coiitinuc their commercial fax activity. In additlon, it will temporanly eliminate 

thcir ability to communicate product information to their consumers over the telephone For 

euaiiiplc, an aulomohile dealer would be unable to contact customers whose lease terms are 

about to expire to inrorm them o f  lease-end options due to the absence o f  a written do-not-call 

policy Such a result would have a profoundly negalive impact on the automotive industry. 

3 )  m c  of injury to other parties There will be no discemable injury to 

other parties i r thc  Commission grants this stay request Any injury suffered would be minimal 

and lar ou~ueighed  by the public interest benefits descnbed herein 

4) Public interest showins. Granting a temporary stay in order to permit 

small businesses and their associations time to comply with the new rules i s  in the public 
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iiiIcrcst N D A  represents a significant number o f  small businesses, and small businesses 

dcpcntl disproportionately on (he use o f  facstintlc machines and telephones to communicate 

product information to custnmcrs as these are often the most effcicnt means of communication, 

Thc iiature o r  today’s economy makes lifc difficult for large and small businesses alike, and a 

tcinporary stay of a Commission rulc that could interfere with the cntical flow o f  information 

ccnainly advances the public interest. 

Conclusion 

For the reasons set forth above. the Commission should grant, at minimum, a six month 

stay o f  the effective date of the rules adopted in the Order as they pertain to unsolicited facsimile 

advcttiscmeiits and the Company-Specific Do-Not-Call rules 

A u y s t  15, 2003 

Chief Operating Olficer,kPublic and Legal Affairs 

Paul D Metrey, Esq 
Director, Regulatory Affairs 

National Automobile Dealers Association 
8400 Westpark Dnve 
McLean, Virginia 22102 
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