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PETITION FOR EMERGENCY STAY

The National Automobile Dealers Association (“NADA™) and 1ts members hereby
request an cmergency stay of at least six months of the effective date of the implementation of
the rules adopted by the Federal Communications Commussion (“"FCC” or “Commussion’™) in the
Commission’s June 26, 2005 Report and Order (*Order”) in the above-captioned proceeding
regarding unsohcited facsimile advertisements (“fax rules”)’ and the Company-Specific Do-Not-
Call rules (“do-not-call rules™).” The stay sought by NADA will serve the public interest
hecause 1t will provide affected entities the necessary time to review and understand the new

rules and implement the necessary compliance procedures.

Under the Order, affected enuties have only thirty days’ from the Federal Register’s
publication of the Order (July 25, 2003) to obtain written permission 1 order to continue sending
facsimile materials that contain “commercial” informatton. In addition, NADA’s members will
only have thirty days® to comply with the Commuission’s requirement that all entities have a
written Company-Specific Do-Not-Call policy in place before they imminate telemarketing calls to

ot/

any residential telephone subscriber

AT CHER $ 64 1200(a)3)

TA7C R R § 64 1200(d)

" The Commussion’s Federal Regisier notice dated July 25, 2003, 68 Fed Reg 44,144 - 44,179, states that OMB
must firsi approve these new mformation collection requirements before they take cffect




A NADA and its Members

NADA submuts this request on 1ts own behalf, as a nonprofit organization, and on behalf
of 1ts ncarly 20,000 members, franchised new car and truck dealers NADA’s members
represent the vast majority of franchised new car and truck dealers, employ over 1,100,000
mdividuals (with a payroll of almost $S49 billion) and account for yearly sales i excess of S718

billion

B NADA and its Members’ Inlerests

NADA and its members on more than a daily basis utilize facsimile transmissions to
communicate commercial mformation. In addition, NADA members routinely place
tclemarketing calls to residental tclephone subscribers. Regarding the fax rules, the FCC’s
requirement that NADA obtamn written approval from its nearly 20,000 members located n all
50 states and the District of Columbia prior to the imminent effective date 1s ssmply unworkable.
In addition, NADA members cannol obtain writlen consent from the multitude of businesses
with whom they conduct fax transactions on a daily basis in the time allotted Regarding the do-
not-call rules, 1t 1s completely unreasonable to expect necarly 20,000 businesses whose
telemarkcting calls arc largely covercd by the prtor cstablished business relationship (“EBR™)
exemption to become cognizant of the do-not-call requirements, let alone develop a written
policy by the effecuve date  Farhng to stay the removal of this long-standing exemption will

stgiificantly disrupt these types of commercial activities.

C. Basis for Relief

In deciding whether to grant a stay of 11s rules, the Commussion has said 1t will “consider
requests for intertm or injunctive rchef on a case-by-case basis,” and has “expressly dechined to
delincate procedural requirements or a single evidentiary standard applicable to all requests.” /n
re AT&T Corp., 13 FCC Red 14,508 (1998) (internal guotations omitted). As a general matter,
however, the Commisston will follow the standard of injunctive rehef used i federal court,

which sets forth four refevant factors (1) hkelihood of success on the ments; (2) the threat of
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irreparable harm absent the grant of preliminary relief, (3) the degree of injury to other parities if
relict 1s not granted; and (4) that the 1ssuance of the order will further the public interest.” fd.
(ciung Virgoia Petroleum Jobbers Ass'n v Fed Power Comm’n, 259 F2d 921 (D C. Cur.

1958)) Not all factors need be estabhished, and “no single factor 1s necessarily dispositive ™ fd

1) Likelthood of Success on the Merits. Given the substantial changes

wrought by the Comnussion’s new fax and do-not-call rules, it 1s arbitrary and capricious for the
Comnussion to not allow more time for companies to come into comphance (this particularly
apphes since the Commuission failed to propose these specific changes and allow the business
communily an opportunity o comment before adopting them) We expect the Commission to
grant the petition for reconsideration because the rules adopted by the Commussion are simply
unworkable 1n their current form, and the stay that this Petition seeks 1s consistent with the
rcusonable consumer protection and privacy goals set forth in the Order and the Telephone

Consumer Protection Act

2) Threat of lrreparable Harm. Fax advertising 1s routinely rclied upon by

businesses throughout the country  The imminent deadline the Commussion has sct will create a
period in which trade associations will be unable to communicate vital product and service
information to 1ts members  This will temporarily deprive members of one of the primary
bencfits 1o voluntarily jomng a trade association. It also will disrupt the ability of NADA
members o continuc thetr commercial fax activity.  In addition, 1t will temporanly eliminate
their abiltty 1o communicate product information to their consumers over the telephone  For
example, an aulomobile dealer would be unable to contact customers whose lease terms are
about to expire to inform them of lease-end options due to the absence of a written do-not-call

pohcy Such a result would have a profoundly negative impact on the automotive industry.

3) Degree of injury to other parties There will be no discernable injury to

other parties 1f the Commission grants this stay request  Any mjury suffered would be mimimal

and far outweighed by the public interest benefits descrnibed herein

4) Public interest showing. Granting a temporary stay i order to permit
small businesses and their assoctations trme (0 comply with the new rules 1s in the public

3



mterest NADA represents a significant number of small businesses, and small businesses
depend disproportionately on the use of facsumle machines and telephones to communicate
product information 1o cuslomers as these are often the most efficient means of communication.
The nature of today’s economy makes Iife difficult for large and small businesses alike, and a
tcmporary stay of a Commussion rule that could mterfere with the critical flow of information

certainly advances the public interest.

Conclusion

For the reasons set forth above, the Commission should grant, at mimmum, a six month
stay of the effective date of the rules adopted i the Order as they pertain to unsolicited facsimile

advertisements and the Company-Specific Do-Not-Call rules
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