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Dear Ms. Dortch

On behalf of Mt. Wilson FM Broadcas%ers, Inc., licensee of stations KMZT-FM, Los
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BEFORE THE

Feveral Communications Commission

In the Matter of

2002 Biennial Regulatory Review — MB Docket 02-277
Review of the Commission’s Broadcast
Ownership Rules and Other Rules ,
Adopted Pursuant to Section 202 of the
Telecommunications Act of 1996
Cross-Ownership of Broadcast Stations MM Docket 01-235
and Newspapers

Rules and Policies Concerning Multiple MM Docket 01-317
Ownership of Radio Broadcast Stations
in Local Markets

Definition of Radio Markets MM Docket 00-244

Definition of Radio Markets for Areas Not MB Docket 03-130

Located in an Arbitron Survey Area
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To: The Commission

PETITION FOR RECONSIDERATION

Mt. Wilson FM Broadcasters, licensee of stations KMZT-FM, Los Angeles,
California; KSUR(AM), Beverly Hills, California and KMZT(AM), San Rafael,
California, by and through counsel, respectfully petition for reconsideration of the

Commission’s Report and Order and Notice of Proposed Rulefnaldng in the Matter of the

2002 Biennial Regulatory Review, et al. released July 2, 2003 (MB Docket Nos. 02-277,

03-130 and-MM Docket Nos. 01-235, 01-317 and 00-244). Specifically, Mt. Wilson FM
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Broadcasters, Inc. ‘(hereinaﬁer, “Mt. Wilson”) seeks recoﬁsideratiqn of Section
73.3555(a)(1)(i—iv) and Note 2(k) to‘Section 73.3555 of the new Rules. In support
thereof, the féllowing is stated

1. Section 73.3555(a)(1)(i-iv) sets forth permissible limits as. to
cognizable interests in commercial radio broadcast stations in given rﬁarkets. The limits
depeﬁd upon the total number of stations (commercial and noncommercial) in fhe
Arbitron Metro Markets. The term “cognizable interests” is defined in Note 1 to Section

73.3555 as follows:

117
.

. any interest, direct or indirect, that allows a person or
entity to own, operate or control, or that otherwise provides
an attributable interest in, a broadcast station.”

A Joint Sales Agreement is defined in Note 2(k) to Section 73.3555 as follows:

“Joint Sales Agreement” is an agreement with a licensee of a
“brokered station” that authorizes a “broker” to sell
advertising time for the “brokered station.”

2. The limits on  “cognizable interests” in  Sections
73 3555(a)( 1)(1)(11)(111) and to some extent in (iv) apply only to “cognizable interests”

commercial stations.” ”

The instant Petition for Reconsideration proposes to apply the
limits to “cognizable interests” in both commercial and noncommercial stations and to

expand the definition of a Joint Sales Agreement to specifically include underwriting

v Section 73.3555(a)(1)(iv), states that “cognizable interests” include both
commercial and noncommercial in markets with 14 or fewer full-power stations if
the “cognizable interest” exceeds 50% of the commercial and noncommer01a1 :
stations in the market.
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agreements (and the like). Mt. Wilson proposes revision of Section 73.3555(a)(1)(i-iv)

and Note 2(k) as follows:

§ 73.3555 Multiple ownership.

(a)(1) Local radio ownership rule. A person or single entity (or entities

under common control) may have a cognizable interest in licenses for.

commercial and noncommercial AM or FM radio broadcast stations in
accordance with the following limits: :

(i) In a radio market with 45 or more full-power, commercial and
noncommercial radio stations, not more than 8 radio stations in total and
not more than 5 stations in the same service (AM or FM);

(ii) In aradio market with between 30 and 44 (inclusive) full-power,
commercial and noncommercial radio stations, not more than 7 radio
stations in total and not more than 4 stations in the same service (AM or
FM);

(iii) In a radio market with between 15 and 29 (inclusive) full-
power, commercial and noncommercial radio stations, not more than 6

radio stations in total and not more than 4 stations in the same service (AM
or FM);, “

(iv) In a radio market with 14 or fewer full-power, commercial and
noncommercial radio stations, not more than 5 radio stations in total and
not more than 3 stations in the same service (AM or FM); provided,
howeyver, that no person or single entity (or entities under common control)
may have a.cognizable interest in more than 50% of the full-power,
commercial and noncommercial radio stations in such market unless the
combination of stations comprises not more than one AM and one FM
station. ;

Note 2(k) to § 73.3555: “Joint Sales Agreements” (including underwriting
agreements and/or other self-styled agreements) with a licensee of a
“brokered station” that authorizes a “broker” to sell/'underwrite time for the
“brokered station.”

3. Mt. Wilson recognizes that a commercial entity cannot own a
noncommercial broadcast facilify. The new rules, however, do not prohibit a commercial
entity from entering into a Time Brokerage Agreement (“TBA”)/Local Market

Agreement (“LMA”) or an underwriting agreement with a noncommercial entity and,
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thereby, effectively circumvent the cognizable interests limits. With respect to
commercial stations, ‘TBAs/LMAs and JSAs are all deemed attributable interests; with
respect to noncommercial stations, however, such agreements are not deemed
attributable. In the case of a noncommercial station, the “JSA” probably would be titled
an underwriting agreement — since noncommercial stations do not sell time. The adverse
impact of a an underwriting agreement or TBA/LMA arrangement wherein a commercial
entity is permitted to have a “cognizable interest in a noncommercial broadcast station

without such “cognizable interest” being counted as an attributable interest undermines,

indeed contravenes, the underlying public interest factor of preserving competition.

4, The thrust of the new rules is to preserve competition, a problem
arising from a level of consolidation wholly unanticipated. The Commission addresses

the subject repeatedly throughout the June 2, 2003 Report and Order as illustrated by the

following representative statements:

“...numerical limits in the local radio ownership rule are
“necessary in the public interest” to protect competition in local
radio markets.” (239); '

“In the Policy Goals section, we explained how the public interest is
served by preserving competition in the relevant media markets.”

(241);

“Preserving competition for listeners is of paramount concern in our
public interest analysis ... it is critical to our competition policy
goals that a sufficient number of rivals are actively engaged in
competition for listening audiences.” (Y 246);

“The cutrent system of counting radio stations thus enables a party,
by taking advantage of the effects of the numerator-denominator
inconsistency, to circumvent our limits on radio station ownership,
which are intended to protect against excessive concentration levels
in local radio markets.” (§254);
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“In short, our experience with the contour-overlap system leads us to
believe that it is ineffective as a means to measure competition in

local radio markets. . . goals.” (]263).

5.  The inequity of the contour-overlap methodology for counting
stations was compounded by the failure to include noncommercial stations. In
-determining to count noncommercial stations in the “denominator,” the Commission
explicitly acknowledged the competitive effect that noncommercial statidns have in the

market place, stating as follows:

“,..the current rule fails to account for the competitive
presence of noncommercial stations in a market.” (241);

“We also will include in the market any other licensed full
power commercial or noncommercial radio station whose
community of license is located within the Metro’s
geographic boundary.” (280); :

“We find, however, that the rule improperly fails to consider
the effect that noncommercial stations can have on
competition in the local radio market. We accordingly

modify the rule to count noncommercial radio stations in
determining the size of the radio market.” (9287)

Surely, the explicit recognition that noncommercial radio stations are a competitive factor
ip,the market logically requires that a “cognizable interest” in a noncommercial radio
station also should be treated as an attributable interest for purposes of determining
compliance with the limits set forth in Section 73.3555(a)(1)(i-iv).

7. Indeed, not counting an attributable interest in a noncommercial
broadcast station will permit a licensee to effectively circumvent the numex;ical

proscribed limits. In paragraph 278 of the Report and Order, the Commission stated

L:\1124\003\PLD\Petition for Reconsideration.doc




“We beliqve,lmoreover, that we can establish safeguards to
deter parties from attempting to manipulate Arbitron market

definition for purposes of circumventing the local radio
ownership rule.”

The Commission’s primary concern— to preserve competition, should include
establishing safeguards fo deter parties from attempting to manipulate the numerical
limits set forth in Section 73.3555(a)(11)(i-iv) of the Rules. It is respectfully submitfed
that the proposed revisions will provide the safeguafds to prevent circumventing the
numerical limits of thé Rules.

8. The necessity for the modification of Section 73.35 55(a1|)( D(i-iv) and
expanding the definition of a JSA to specifically include underwriting agreements is not
hypothetical. Under the prior ownership rules, Clear Channel Communications (through

its various sub51d1anes) owned the maximum elght stations.?

Notwithstanding its
existing ownership/cognizable interest presence in the Los Angeles market, Clear
Channel entered into an agreement with noncommercial station KUSC(FM), Los,
Angeles, California in July, 2003. The press coverage reflects that the sale of | all
underwriting. will be outsourced to Clear Channel; in return, Cleal‘ Channel will receive
commissions Witil the percentage increasing if Clear Channel successfull& solicits a new
client. See Attachment A. Irrespective of the title applied to the document, the

“underwriting” agreement between KUSC and Clear Channel meets the definition of a

JSA. Indeed, and subsequent to the adoption of the new rules, Clear Channel has

¥ Under the new rules, Clear Channel will own and/or have cogmzable 1nterests

many more than e1ght stations in the Los Angeles market.
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acquired 2 cognizable interest in a ninth station in the Los Angeles market. Clear
Channel, however, is not in violation of the rules (old or new), since the rules (a) do not
count interests in noncommercial stations in determining compliance with the limits set
forth in Section 73.3555(a)(1)(i-iv), and (b) do not affirmatively equate underwriting
agreements with JSAs. It is respectfully suggested that this omission in the new rules
was simply inadvertent.

9. Could Clear Channel with its legion of stations persuade (or
pressure) an advertisgr to underwrite in lieu of purchasing advertising on a commercial
station? Will KUSC be a stronger competitor in the market through its alliance with the
Clear Channel? Undoubtedly the alliance will adversely affect competition and
undoubtedly KUSC will be a stronger competitor. and, concomitantly, Clear Channel’s
overall market presence will be stronger — all of whi;:h augurs for the Commission to
include noncommercial stations in computing cognizable interests and equating
underwriting agreements with JSAs.

10.  There is an old homily, the gist of which is as follows:

“. . . keep the Camel’s nose out of the tent otherwise the
whole Camel will end up in the tent. . ..”

Absent adoption of the proposed revisions, the Clear Channels of the world will
have their respective noses in the tent— the consequenées of which will lead to

commercial licensees having cognizable interests exceeding the limits set forth in the

LA1124\003\PLD\Petition for Reconsideration.doc




rules;? commercial licensees controlling the ¢ undervmtmg of hundreds/tbousands of

noncommercial statiens; and commercial licensees having the opportunity to exercise at

least some degree of operational control over noncommercial stations. Abseﬁt adoption

of the proposed revisioris, the winners will be the Clear Channels of the world and the

loser Will be the public interest — those who believe in preserving competition.
Respectfully submitted

mm@

Robert B. Jacobi

Cohn and Marks

1920 N Street, N.W.
Suite 300

Washington, DC 20036
(202) 293-3860

Counsel for Mt. Wilson FM Broadcasters, Inc.
Date: September 4, 2003 .

. Presumably (and as in the case of the Clear Channel/KUSC partnership in the Los
Angeles market), these types of “underwriting” agreements will more likely occur
in the-markets where the Clear Channels of the world already have the maximum
permissible cognizable interests.
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ATTACHMENT A

PRESS COVERAGE OF CLEAR CHANNEL/KUSC
AGREEMENT




.. >
<

YT s

WQR%HEEVQY

A

-
KUSC se‘::é:
no evilin
alhance

By SrevE Cmnmr

-

‘ s;:eclaltomw

" In & move skept!cs m!glst.call

iy “ai deal with the devil, but thosé

L T

iinvolved see as’a match madeln

} heaven, ‘public -radis” station
1 KUSC today i3 announcing g
partnership with the nation’

radio -company, aear

- 1 largest
+.Channel Communications,

KUSC-FM (9L5) relil'sfoq

‘underwriting — those on-air.
* blurbs ‘saying, “this program is

being brought to you by” su-and: -
S0 — for 18% of its income, wit.h

1 the rest coming from mi¢mber
-donations and grants (the sta:

tion gets about $400,000 ofits $5-

4 million annual budget froin the

Corporation for Public Hroad-
casting). But statlon general
manager Brends Barneu said
her marketing staff is too simall
and has too much turmover to
drum up those sponsorships ef-
fectively. So she has outsuurced
the job to Clear Channel, which
owns eight commercial statlons
in the Los Angeles aren and
about 1,200 nationwide.

“It's not a huge effort for
them, but it makes a big differ-
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placehclders.

missiong for ‘every sponsor it
signs, with the percentage in-
‘creasing i it’s a new clent,
KUSC retains tight of refusal
on sponsors and megsages, and
each side can bow out of the deal
with 60 days' notice, As an aneil-
lary, both ides agreed to work
together promoting music edu-
catlon in' public schools, Barnes
said that she was skeptical going
in, but that Clear Channel ac-
cepted all her contract require-
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with the territory. Belleve me,
+ | theyre not doing this for the

what we're bringing in. For them,
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said, adding that she hopes the
arrangement wil add about
+ | $250,000 anmually to the $1.5 mil-
: | Lo the station tokes in from
- | underwriting.

Charlie Rahilly, Clear Chan-
nel’s West Coast senior vice
. { president, sald he's confident his
| | company will find sponsors
eagerto reach KUBC's listeners,
i | who tend to have higher-than-
| | average ncomes. and., education,
4 'Ilhemovealsocanhelp
agenrethat'svaﬁlsh!ngtmma!r-
waves' nat.!nnwlde, and reverse
Clear Channel's image a5 an

agent homogenlzlng the air-

“u we can generate meaning-
fully higher revenue, thelr inter
ests are very well served,” he
sald. And “if we can uae ol re-
sources to help maintain and
fund broadeast diversity, that's
reallygoingtotheheartoﬂt*‘

But he also makes no bones
| about the movebemgg'oodPR.

for the compary, and a chance to
show it being a good cotporate
citizen, “It’s no secret our com-

pany’s been banged arcund in
the press,” he said.

After Congress loosened sta-
tion ownérship rules in 1996,
Clear Chgnnel grewfrom a amall
San Antonlo-based company
with four dozen ‘stations to the
broadeasting:behemoth it is to-
day. Along with that came the
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purist, wary that KUSC will be

by its relationship -

with the “Evil Empire,” a com-
mon epithet for Clear Channel?
“If that person really wants to
ensure their public radio station
will remnain unsullied end viahle
Into the future” Rahilly said, he
or she should cheer the partner-
ship, which both sides hope will
generate enough revenue to al-
low the station to create its own
endowment, “Ultimstely, that
should provide for the station’s
survival into perpetuity.”

KUSC's partnership Cwith
Clear Chéntiel 18 one somﬁonto
.npmblamthatpubllcmuadcast-
ers’ are, grappling with nation-
.. wide, Notonurmbadeconomlc
«stimes drying vp support from In-
dividuals, foundations and féd-
eral, state .¢nd .local govern-
ments, but the stations also fhce
an exponsive, mandatedehnnge—
over to digital broadcasting in

the next few years, said Frank
Cruz. a member of the KUSC
board of councilors and of the
board of directors of the Corpo-
ration for Putilie Broadcasting.
“public hroadcasting,® he
sald, “due to a combinaiion of

reasons, is probably facing its .

most difficult financial situation
nhistory.” .

Bammes s¢id the station has
ghout $750,0600 toward the tens

of millions it probably will need .
for an endowment, anideéa that's

eatching on in public broadeast-
ing. She saicl stations WBEZ in

Chicago, WNYCin New Yorkand -

Vermont Public Radio are also
trying to free themselves from
the vagaries of the economy and
live off the interest from a laxge,
secure aceount.

“Thig striizes me as an mmova-
tive business decision, though
another sac indicator of how
everything is becoming conumer-
cial in one way or another,” said
Christopher Sterling, professor
of media and public affairs at
George Wasthington University
in Washington, D.C.

He added. that the KUSC deal

with Clear Channel shouldn't set.

off any red warning lights about
the commercialization of public
radio, “butiperhaps yellow ones.”
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Higher Int

CC Traffic/LA selling for non-comm KUSC

The LA Times reports Clear Channel Traffic/LA has added The University of Southern California's
non-comm KUSC-FM to its sales offering. Classical KUSC is outsourcing the sale of underwriting
announcements. .

From the story: "The sales staff of Clear Channel's traffic division gets the task of drumming up
underwriting support for KUSC. Because local public stations KKJZ-FM (88.1) and KPCC-FM (89.3)
subscribe to-the traffic service, the sales staff already knows what types of messages are compatible
with public-radio stations. In addition, the length and tone of the underwriting messages are very
similar‘to the. sponsorship announcements tagged onto the traffic reports.

"When you drill down you see the synergy there, John Quintan, GSM for Clear Channel Traffic told
the paper. "We're used to dealing with nonprofit radio stations, so we understand the limitations with
messaging. It's not a real standard advertising message: 'Go out and buy a 99-cent cheeseburger.' "

KUSC retains right of refusal on sponsors and messages, and each side can bow out of the deal with

~ 60 days' notice. As an ancillary, both sides agreed to work together promoting music education in

public schools.
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The tell-all “Smoaking _G.un” feature hits radio, for Blink and other Infinity stations. _This actually isn' a

Clear Channel buys the “Dream” smooth jazz format in Fort Myers, replacing “Real Radio.”

The changes are part of a bigger format realignment on Florida's Gujf Coast, “Cat Country” WCKT moves
from 107.1 FM to 100.1 FM — from a 50-kw signal to a 100-kw signal. That shoyld give it belter coverage
in Colller County, FL. The shuffle leaves talk “Real Radio” WRLR-FM (100.1) the odd station out, since the
“Cat Country” format will be simulcast on both signals until Juty 14. After that, a smooth jazz station wi
debut on 107.1 thanks to a deal CC reached with Bel Meade Broadcast‘ing. Clear Channel is buying the
“Dream” smooth jazz format and the WDRR call letters, which it will put on the 107.1 frequency,

Bel Meade will debut a new format on 98,5, 1o replace “Dream.”

Museum of Television and Radio President Robert Batscha dies of cancer at 58, Batscha had been
president of the Bij Paley-founded Museum since 1981, working to expand its collections and opening a
second branch in Beverly Hills. In his wo decades at MTR its collection grew from 5.000 pieces to more
than 120,000 — and now covers cable and sateliite. Batscha died Friday after g long battle with cancer.

for afternoons. Now he’s doing wakeups again — this time on Infinity’s “Camel Country 108" Replacing
him at “The Zone” is Gregg Payl.'who‘s been doing the daily “Palitically Incorrect, Yot Touching Moment ”

L.A. non-com Kusc turns to Clear Channel to self underwriting announcements. Iy 3 first-ot-its-kind
deal, Clear Channel will handle underwriting ad sales for a non-com — the University of Southern
Callfornia's classical KUSC (91.5). am Brenda Barnes says the partnership will allow KUSC 1o focuys on
Programming, while leaving the sales calls to Clear Channel. Ii's been increasingly difficult for the small
marketing staff to do that job effectively, as Corporations have cut back on donations. Barnes says KUSC

“Infinity Solutions & Beyond™ is the newest radio-based mulli-platform sales effort. While Viacom
Plus has had stccess In landing dollars for the company, it hopes the new “|Sg" will attract new advertisers
who aren't using radio, ISB will pitch not only buys across Infinity's 180 radio stations, but aiso multi-plat-
form promotions fike live events, in-store programs, guerilla tactics and outdoor, “Infinlty spokesman Dana
McClintqok says ISB will work with Viacom Plus to but together the radio Components of cross-media deals,
as well as sell packages on jis own. The difference being that with ISB, radio will be the cornerstone — not
just another piece-of the puzzle. The in-house sales team is headed by EVP/marketing David Goodman,
and is run day-to-day by EVP Richard Lobel, who joins Infinity from cC Entertainment.

_

Texas Radio Station Group 4 Wﬁo
_ (15FMand 3 Ali) 48 ¥
For Sale $13.5 million. PN

- (888) 697-6630 American Media Services ,..
ANMEDIASénvas.com BROKERAGE & DEVELOPMENT




.
wis LLrs VO

- am I vt W T

; L s
PR U0I3p DAX 3LUGE43223 .

SAUL LEVINE

- BOB JACOBI

CC/Los Angeles To Handle
Sponsorshlps For KUSC

Underwriting deal irks Mt. Wilson FM Broadcasters

By Adam Jacebsos
YA Radio Eator
wecotsondrad eom

The University of Southern Cali-
fornia has partrnered with Clear
Channel in a first-of-its-kind ar-
rangement that enables the
company’s Los Angeles sales. staff
to handle all of the sales and under-
wriling for noncommercial Classi-
cal KUSC/Los Angeles

The deal, officially reached Mon-
day, enables KIJSC's staff to focus
its efforts on content, increase the
station's comniunity service ¢om-
mitment and continue such outreach
programs as supporhng music edu-
cation in the schools, University of
Souther Califormia Radio President
Brenda Bames said.

KUSC reties on underwntmg for
roughly 20%-25% of its annual in-
come. The remaining 75%-80% of
the station’s operating budget will
continue to-come from listener stip-
port,

Further explaining why | Clear
Channel was detitracted to ‘handle

fér vslahon s underwntlng efforts, -

Bames told theLos Angeles: Times

thafhermarkehng staff i oosmall-u
. afidthas too. mu#u,rumov
hwely aktract blis’messes ‘that, are .

willing to support the station’s  pro-

* fornia.Bamnes said the arrarigem

Moreffec- . {

gramming. “It's not a huge effort
for them, but it makes a big differ-
ence for KUSC,” she said. “The bot-
tom fine i3 that nothing changes for
the listener.”

Announcements presently take
up just %0 seconds per hour; under-

writing messages account for half of |!

the messages aired during that time.
Clear Ghanne] will get comenissions
for each sponsor it attracts 3 KUSC,

with the percentage increasing if it

brings ona new underwriter.

The deal also calls for Clear
Channe! and USC to team to pro-
mote music education iry public
schodls throughout Southern Cali-
ent
could add an additional $250,000
per year to the $1.5 million in un-
derwriting KUSC attracts annually.
KUSC’s programming also airs on

+ KPSC/Palm Springs, KFAC/Santa .

Batbara and KCPB/Thousand
Oaks, CA.

News of the Clear Channel-USC
arrangement brought swift reaction
from Mt. Wilson FM Broadcasters
Pnesndent/ GM Saul leVme Levme

,‘.
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Kuse .
Continued from Pagg 3
told R&R that he’s talking tohis -
company’s FCC attorneys and .
plans to file formal opposition with
the commission to Clear Channel’s
involvement with KUSC. Levine
contended that the deal amounts
not only to Clear Channe gefting a
ninth station in L.A., but also to an-
other attempt by the company to
drive Mt. Wilson out of business.
“Clear Channe] has bren after
me, trying fo get our mom-and-pop
business out of business, and we
are going to resist it,” Levine said.
“The idea of Clear Chann selling
Classical is absurd. They are look-
ing for ways to drive us out of busi-
ness, and we're mad as hell and not
going to take it. We want the FCC
to protect us from this egregious
type of behavior.” Leving said he -
may also seek help from the De-
partment of Justice on the matter.
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SAUL LEVINE

'C Channéllores

Noncommercmal Frontier

iy Joft Gromn
REH Dxecivatdtor
[greenOradioandrecords.com

A shot was heard around the
noncommercial-radio world
recently, when Clear Channel‘s
Los Angeles operations and
Unwersxty of Sotithern Califor
nia Classical ouliet KUSC/Los

Angeles forged a partnership

under which €lear Channel
handles KUSC's underwriting

business,

The FCC has not questioned
the deal, which may give the
nation’s largest radio owner
business beyond what it can
write at its eight local stations,
but the move immediately drew
fire from Saul Levine, owner of
crosstown commercial Classical
KMZT. Levine has fiercely criti-
cized the arrangement and is
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