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COMMENTS OF
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Hispanic Information and Telecommunications Networ14 Inc.("IllTN'), by its

attorneys, hereby submits its comments in response to the Commission's Notice of

Proposed Rulemaking (''NPRM'') in the above captioned matter,1

I. INTIlOBUCTION

HITN is a non-profit private foundation whose mission is to promote educational

opportunities for Hispanic Americans through multiple media outlets and

I Amendment ofParts I, 21, 73, 74 and 101 ofthe Commission's Rules to Facilitote the Provision ofFixed
Q1/d Mobile Broadband Access, Edllcatio1Ul1 and Other Advanced Services in the 2150-2162 and 2500­
2690 MHz Bands, Notice of Proposed Rulemaking and Memorandum Opinion and Order, FCC 03-56 (reI.
Apri12, 2003) 18 FCC Red 6722 (2003).



telecommunications services. HITN is one ofthe larpst license holders ofInstructional

Televiaion Find Service ("ITPS'') apectnDn and holds licm&e8 in more than &my

markotl tbroulhout the United States that are used to provide educational PJ'OIIMl.ming

and advanced broadband wireless services.2 HlTN purohases cbannel capacity from

EchoStar to broadcast its 24-hour public interest Spanish language channel, HITN-TV,

over the Dish Network, and its programming is carried on the Time Warner Cable

Network. HlTN also provides aateJlite based broadband Internet access to some ofthe

poorest schoolB and h"braries throusbout the most remote regions ofPuerto Rico.

By ita NPRM, the ComrniMion has solicited comment on a white paper proposal

RJxuitk;d em ac.ber 7J 2002, by the WirelCII C011i1JJUDicatiODB AuociItion

.ID1enudicma1, Inc. C~CAj, Catholic TekMsion NetW'Ol'k ("CTIf'), and the Nliltional

ITFS ~cimon ("NIA'j{~anlmposaJ•." as wen 81 lOme aJtemative opOODI

raised by Commission Staffin the NPRM. Comments expressing the general opinions of

the ITFS/MDS community are being filed concurrently today by NIA in conjunction with

the WCA and CTN, which jointly address a broad range ofthe issues raised in the NPRM

("Coalition Comments'').4 lllTN is submitting these comments to generally support the

conclusions advanced in the Coalition Proposal and Coalition Comments and to address

certain specific issues for which lllTN possesses a unique point ofview.

11'hrou&h a pedDerShip with Clearwire Hoktings, Inc., which it leuing the CXceM capacity ofour ITFS
cbaJnw;1a in .JacbonviDe. Florida and sevmI otkor IIJdIrCa, mTN _ Cleuwite 1aamched next generation
broIdMmd~s service in. J.cbouvflle in I-..ary 2003. For more information lee:
hUp~fwww,cIcarwire·cwtdef!mJttulp?~NodvId=0686

3NIA is a n0n-pr06t orpni?Btion compolCd of educational and non-profit ITFS licensees, permittees and
applicants. NIA acts all an industry 8880ciation gathering and disseminating information on issues related
to ITFS. and represents the interests of its members.

• Comments ofWCA. NIA and erN, WT·Docket No. 03-66, filed September 8, 2003.
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n. EXfEf'(5l(tNI!IVPiSPE:NIlON OF CON8TRUcnON

In the NPRM, the Commission requests comment regarding applications for

extension of construction permit filed by ITFS and MDS licensees.s lflTN proffers this

is one of the most important issues facing ITFS license holders in this proceeding as the

Commission's ultimate decision regarding this issue will have very serious consequences

to the educational spectrum and current ITFS licensees.

In 1913, the CommillioD 8IIoptod a Report aDd Older in General Docket No. 8()..

112 wIIich condorxd, and over time cauaed the iDdividnal rmGW aud approval by dle

Comm:ialIion at: contractual excelS capacity leuing amm.gements between educational

licensees in the ITFS service and connnerciaJ wireless cable Operators.6 The basic

concept was to allow ITFS licensees to develop an additional source ofrevenue for the

construction and programming oftheir instructional facilities. while simultaneously

allowing Operators to lease excess airtime capacity OD those facilities in order to create

wireless cable systems with sufficicmt channel capacity to compete with incumbent

wireline cable systems. Unfortunately an unanticipated and perverse result ofsuch

agreements has been that some stations have remained WlCODStructed for many years.

ITFS licensees have in many cases found themselves bound by such contracts and at the

mercy of the ever changing economic fortunes and business plans of their commercial

5 See NPRM at para. 201-202.

fl See In re Amendment ofPam 2, 24, 74 & 94 of the Commission's Rules Regarding Frequency Allocation
to ITFS and MOS, 94 FCC2d 1203, FCC 83-243, released July 15, 1983.
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plll1nels, the processing backlog ofthe FCC, regulatory uncertainty, and the difficulties

and Hmitatinns created by disparate FCC roles IIDI1 policies undI:r which tlwir commereial

plIrtneIB have attempted to 8I8ll1Bble S)'Btem& comprised ofstations in two diffilrmt

services.

Over the past two decades, ITFS licensees have had to navigate constant changes

in the marketplace and regulatory structure governing their stations that resulted from the

Commillllion's decision to allow commercial entities to lesse ITFS excess capecity.

Initially, ITFS licensees dealt with Operators' requests that their facilities be relocated to

collocate with other educational and commercial stations in their martets in order to

ClW8ie a 1}'RIm with a conaislmt 00VtIIlIF _ mel service quality. To 8llCII'NliAdIte

thill, ITFS lictllllOlll had to await the grmt ofmultiple station appliclltiom, allowinB fur

Ifte simuJtIneous COIIIIIruction IIIld lmmch of tI!I: Operator's entire sy&tem. Such

relocations were often delayed by the need for numerous COJI8eI1t letters from potentially

affected neighboring licensees, limited filing windows (occurring only in 1995 and

1996), and application processing backlogs. The inability ofOperators to quickly bring

their commercial services to market resulted in the loss ofcapital invesbnent and the

ultimate fsilure ofmany ofthem. Ultimately, many unconstructed systems, their

component ITFS leases, and related construction obligatious were assigned to successor

commercial operators who viewed the only potential for a competitive commercial

service to require additional channel capacity, which could only be achieved through

digital compression. Accordingly, ITFS licensees with unconstructed facilities were

forced to await digital rules and amendments to their pending applications. Again, delays

in drafting rules, filing modifications, and processing such applications resulted in the
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eventual failure ofmany Operators and the abandonment of their commercial service

model. lTFS licensees found tb8mte1vea Ute victims of the econoorlc mi.fOltun08 oftheir

oonuncrcia1 partnm'B, and ultimately found their leaaes auignod to nC'W suca:aor

Operators who pinned their commercial hopes on new two-way operations. lTFS

licensees again found the construction oftheir facilities delayed by the need for new two­

way rules, the opening ofa filing window, as well as the preparation, filing and

proces8ing ofsuch applications. With the most recent downturn in the economy, the

unexpected failure ofwell-healed commercial partners like WorlciCon4 Inc., the need for

the development ofmore advanced two-way equipmen4 and the prospect ofmobile

1Pf'I"--- in this .... 1Dd more repIItory ebanps to comB in thiJ procoeding, lTPS

Ii ". 8'e once 8gIinbtiDs 1Dld tMt construction oftheir &cilitics will be debryed.

It bIB been extremely difficult fur ITFS liLawees whose stBtions have t'$1'lAiJJed

UIlCOJlItructed to tenninate lease agreements due to Operator defaults under those leases.

In some cases where ITFS licensees have terminated leases, licensees have been

confronted with breach of contract suits, Operators that refuse to pennit collocation of

facilities on their towers, oppositions to modifications filed independent ofa

lessor/Operator, as well as the prospect ofsizeable construction and operating coats. It

would be unfortlmate ifITFS licensees and these valuable instructional facilities became

the victims ofregulatory uncertainty as well as the failed commercial aspirations of the

Operators leasing their spectrwn as condoned by the Commission.

Because the Commission's ITFS rules have hiBtorically encouraged leasing

relationships between educators and Operators and have led to a policy in favor of giving

Operators control over development ofwireless cable systems using ITFS frequencies t
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HITN, lite most other ITFS licensees, has entered into airtime lease agreements under

which the Opantor lL!IIIUIIlod full n:tIpODfJibility for construe .on of the station and umIm

the leases (which have been approved by the CommiMion), the 1i.con5ee retained little

control over th 'onstruction ofits facilities. Because of a reliance on Operators, some of

these stations remain unconstructed today. Operators have been faced with a "Hobson's

choice": either coDBtruct stations at significant expense using obsolete legacy technology

for inefficient uses in an uncertain regulatory environment, or face defaulting on

conItruction obligations under ITFS leases and force ITFS lessors into the perilous

position ofpotentially losing authorizations.7

B. 1len'Tt CQIFnPim Pamit__Grant

Because oftbe pat decade ofragulatory uncertainty and problems between ITFS

licenaeeB and legacy OpetBtols, which fur the reuons di8CUS8ed herein have been un8ble

to construct ctn1ain ITFS stations over the past several years as required by the leases, as

part of the current regulatory overhaul to facilitate full flexible usage ofthe ITFS

spectrum, HITN believes the public interest requires that the Commission provide ITFS

licensees a fresh opportunity to develop their facilities that have remained unconstructed.

HITN requests the Commission provide a blanket grant ofall timely filed

construction permit requests made for unconstructed stations that have been filed since

the release of the C0mm.i8sion's Notice ofProposed Rulemaking in the Matter of

Amendment ofParts 1, 21 and 74 to Enable Multipoint Distribution Service and

Instructional Television Fixed Service Licensees to Engage in Fixed Two-Way

Transmissions, 12 FCC Red 22174 (1997), released October 10, 1997 (UNPRM Release

7 It could be argued lhat whichever route an Operator chose to follow would constitute a default under an
airt:i.me lease. COD3tructing a non-viable wireless cable system using legacy technology could potentially
be a default under an airtime leage just as the failure to construct.
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Date'') ('"NPRM'')>> and that remain pending today. All such construction permit

extanaion reque8tB made since the NPRM R.eleue Date Bhould be granted because this

date substantially nwked the begirming point of the trying mgnJ8tnry and marketplace

uncertainty that has plaped ITFS licensees over the past several years, which has been

the cause of the construction failures for most. HITN submits that the Commission

should further include a blanket grant of aU such timely filed construction permit

extension request! made since the NPRM Release Date that were denied by staff for any

reasoos and that are the subject of timely filed petitions for reconsideration and

applications for review that nuna.in pending today. The Commission should include these

aetiou in t8c bllDbt If8Dl becau&e oftbe W1CerWnty II.ced by CommiMion ltaffwho

were makina decisions on applications over this time pariod nptdios what conatitnted

activity beyond a licerJste's control that made it impouible fOr a liceoJee to coosIruct. In

grmting this blanket grant ofconstruction pemrit extension requests, the Commission

should apply a presumption in favor of ITFS licensees whose stations remained

unconslructed since the NPRM Release Date that they have been unable to construct due

to reasons beyond their control. In authorizing such a blanket grant, the Commission

would be erasing an era ofuncertainty and providing educationalliceD8Ccs an opportunity

to develop their ITFS authorizations for educational usage and advanced new broadband

wireless applications under clear new rules the Commission envisions.

To ensure licensees receive a reasonable time to migrate to a new era ofrules, the

Commission should also provide ITFS licensees a blanket waiver regarding further

construction obligations until such time that new rules become effective, including new

construction obligations and obligations to construct stations that have/will be
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deconstructed by operaton; during this transition.I Tb.i.s will save the CommiMion

and assure liccmeas thar stations will not riIk. bBiog forfuited during this

period.

m. TIlE COMMISSION SHOULD ADDOFf THE BANDPLAN
CONTA..IN&D IN 11R COALITION PROPOSAL

mona)

HITN supports adoption of the Coalition Proposal because it will maintain essential

traditional high power high site ITFS operations, while providing an efficient spectrum

usage plan that will minimize the number ofguardbanda nccdcd and allow for the largest

number ofpouible netwOlk dcBiioI.9 The physical sepntion ofbigh power

doWDltleam operations from new low power cello1arizcd operations 88 well as the de-

in1arJeB'YinB offrequency _gnmentB, will leave ITFS licensees with 6MH% in the MBS

for continued high power use while providing them with 16.5 MHz ofcontiguous

spectrum suitable for the development ofinnovative cellularized low power educational

and commercial services. 10 The needs ofindividual licensees for different

configurations of spectrum in the LBS, MBS or UBS have been accommodated through

placing the burden on the proponent to maintain existing ITFS operations in achieving

aHITN suppom adoption of. substantial service construction requirement upon renewal. as is being
requemd in the o.Jition Prvposal.

9 The CoalhioP Propoul efficiently allows fur the developmalt ofmuJtiple networb using either Time
Division DupIcxiBa(~.~ or Frcqucncy DivisionD~{"FDD'~ with the 1cest poaible wute of
spectrum for gumhDd protl:ctioo by lIIlowinB the euewtiaI hiahPO'Mlr high aite opcr'ldions ofthe MBS to
opentl: as the tadId sepention for FDD syBtmns. Otber baDdplans proposed in the NPltM, such as the
altanating plan foc low and high powet segments would require additiODal guardbend segments while
adding little increased utility oftbe spectrum.

10 Deinterleaving of the spectrum will increase the usefulness ofan individual licensees capacity and will
diminish the cOIqJ1exity of introducing new services by lessening the need for consent letters from co­
channel and adjacent,hannellicensees.
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the bandplan transition through digital compression and by allowing for channel BW8p8

and purdiBHB.ll

With the HiIpao:ic comJDImtty now COllIlitutin& 14% of the overall p'optlllaQ'on it has

become the larpat ethnic md minority 18"3Uage population in the United States.

Accordingly, HITN foresees an ongoing need for its traditional high power video

operations for the dissemination ofHispanic educational and cultural programming to its

receiving instituti0D8 and believes that the coalition has strock a fair balance to

aceommodate such services. 12 Where the need for such services change with time, the

Coalition Proposal il flsible enough to allow for high power data operations, or even

solution nnajna rae most coet e1Iective mama fur IDTN to roach ita receivina

operations with low power, low site downstream facilities as is suggested in the NPRM,

would be cost prohibitive as it would entail the building of a host ofnew transmit sites

along with all related tower lease, construction, back-haul interconnection and operating

costs,

IV. 01'lRR ISSUES

HITN supports the Coalition Proposal that the Commission award each ITFS

11 HITN bcilieV1lI dIIt dse Coalliioo PnlpouJ. to aDnw the propoocnt and marlret 1Drces to determine the
timiDg and order ofmarbt COIlVersUma to tba new bendphm, wbUc requiriqg 1DChpropotl8I1t ttl aasume the
am tbr the trIUitioD ofll'PS . ~ • tair bOmoo between~ n:aIiti-. buIiDea
plumbtg, lIDd eonlllJlW ueeds wbilc CJI!1Jriq *at ITFS li=oaces, thoee !cut equipped to IiIIUIDe the cost
of the tr8Uition are U&ismd by Ute propoaam in this resard.

12 HITN believea. given cmrent compre.Won t£cImology, as well as secondary uwket options that would
allow lUS entities with greater demand for MBS spectrum to swap or exchange with other ITFS entities in
the market with lesser needs, the lIize of the MBS set forth in the Coalition PropoaaI should be sufficient to
provide for the continuation ofessential high power ITFS operations, while freeing up substantial spectrum
to allow for new low power instructional and commercial services.
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licensee with a discrete Geographic Service Area based on its current 35 mile protected

&«Vice area.lplitting any PSA overlaps that exist with adjaccnt~marketco-cbannel

liceoaees. HITN a1Io supports the continuation ofsite-by site liccnaiDg ofhigh power

operations in the MBS band segment.

HITN further supports the Coalition Proposal regarding auctioning of ITFS white

space and ITFS channels subject to currently mutually exclusive applications. Any

available ITFS white space in any market should be auctioned only to eligJ."ble IDS

entities. However, only entities whose applications are cu.rrmtly mutually exclusive and

that have been accepted for filing by the CoIDIDisaion should be permitted to participate

in II! auction apimt each odIm' for the chione.. that are subject to thcNe 1IppiiaItioDs.

The CommUsion should not require any minimum. bid in any ofthnc lIlettons Jmd

should not allow any third party commercial entities to directly fund the bids ofany

participant.

Last, HITN strongly supports the Joint Comments ofNJA and CTN, being filed

concurrently with the Coalition Comments in this proceeding, which request that the

CoJI1ll1iHion not pennit any ITFS licensee to sell its ITFS authorization to a commercial

entity.13 AB the Joint Comments properly suggest. pennitting the sale ofITFS spectrum

to non-eligible ITFS entities would undennine this valuable educational spectrum and its

importance to the educational community in the United States. Only eligible ITFS

entities should be able to hold authorizations to this spectrum to ensure it will continue to

be used for the purposes fur which it was originally licensed.

13 Joint Comments of the Catholic Television Network and the National ITFS Association, WT Docket No.
03-66, filed September 8, 2003 ("Joint Comments").
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VB. CONCLU81ON

For the forgoing reuotlS, the Commission auld adopt the Coalition Proposal

and the proposals made by HITN herein.

HISPANIC INFORMATION AND
TELECOMMUNICATIONS NETWORK, INC.

It)
R.ndol~
EVIl! D. Carb
RJGLaw.LLC
MQI~Avenue

SDv.~ MD20910
(301)_199

By:

Attorneyl forHlTN

September 8, 2003
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