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Dear Ms Dorlich

On Scptember 3, 2003, Dave Baker, Vice President for Law and Public Policy of
FarthLink, Inc . and the undersigned met with Comnussioner Michael Copps and Jenmifer
Rusenworcel. Legal Advisor to Commissioner Copps, and, separately, met with Commissioner
Iathleen Abernathy and Matthew Brill, Senior Legal Advisor to Commissioner Abernathy, to
discuss the above-referenced proccedings

Duning these meetings, EarthLink discussed 1ts position described m documents
previousty filed 1n the above-referenced dockets  EarthLimk described 1ts expernience as a major
independent Internet scrvice provider (1SP) dchvering broadband high speed Internet access to
approvmately one million consumers n the U S., the majonity of which are served using DSL.
Demonstrating the importance of customer choice 1 DSL-based ISPs, Earthlink explamed that
it just won the ] D Power and Associates Award for Highest Customer Satisfaction Among
High-Speed Internet Service Providers for the second year in a row A copy of the EarthLink
press rclease 1s altached hercto and was provided to the Commissioners and to Ms. Rosenworcel
EarthLink also explamed how independent ISPs add value to consumers’ online experience by

offering umque products and services such as EarthLink’s spamBlocker.

EarthLink emphasized that ISPs rely on nondiscriminatory access to Bell Operating
Company (BOC) networks and that 1t 1s critica] for ISP competition to retan such principles An
FCC decrsion thal does not uphold nondiscrnimination would impede investment mn broadband
ISP and applications, which would be contrary to the continued deployment, adoptton and quality

of broadband Tnternet services -
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During the mecting with Comnussioner Copps and Ms Rosenworcel, EarthLink
discussed that BOC DSL services have been classified as Title 11 “telecommunications services”
m FCC precedent and that this continues to be the appropriate classification under a NARUC |
analysis  EarthLink discussed (hat it and other companies are working on powerline
communications as an alternative means of access, but tt 1s not yet a viable market reality.
EarthLink also discussed and provided a copy of the attached proposed TSP access rule of
EarthLink, MC1, and AOL Time Warner (filed in the above-referenced dockets on May 1, 2003),
which s consistent with the FCC’s December 2002 SBC-AS] Forbearance Order  EarthLink
discussed the complex issues of cost allocation and enforcement that would arise with a shift of
BOC advanced services from Title 11 (o Title [ authority, EarthLink urged that the cost allocation
1ssucs must be resolved to avord serious cross subsidy of BOC unregulated interstate services by
consumers of regulated services, and that the Commission should resolve the 1ssue i a further
notice belore regulatory classification 1ssues are resolved  Further, EarthLink noted that 1t 1s
untested whether the FCC could provide effective enforcement of potential Title | TSP safeguards
using 118 Section 208 authority, which attaches only to Title Il common carriers. With Ms,
Rosenworcel, EarthLink discussed the data 1n the record on consumers with access to both cable
and DSI, noted that roughly one-third of consumers have access, 11" at all, to one broadband
platform, and that even a duopoly of providers does not make a compeutive market, cspecially
aiven the impedunents of consumer switches from one platform to another

In addition, during the meeting with Commussioner Abernathy and Mr. Brill, EarthLink
discussed the importance of ISP competition lor the development of broadband applications,
especially those competitive with the BOC’s own services, irrespective of whether consumers
have end user access to web sites  EarthLink discussed that a transition without Title [I
nondiscrmination would jeopardize the competitive ISP market and add legal uncertamty for ISP
mvestment 1 broadband services and applications. Further, EarthLink argucd that BOCs can
arrange private contracts with [SPs today for nonregulated services and use tariffed services as
inputs, and that the EarthLink-BellSouth RBAN negotiation was not impeded or delayed by
regulatory 1ssues  EarthLank also explamed that BOC assertions that the Computer fngutry tules
are technically infeasible appcar to be due to the BOCs’ farlure to use the efficiencies of
mtegrated offerings permitted under Compuier I1f; the BOC's offer no reasonable solution to this
1ssue but, mstead, wrongly msist on a total elimiation of the Computer Inquiry framework.
EarthLink also provided a copy of the attached coalition letter, separately filed on September 3
uraing contmued application of the Title Il principles 1n these proceedings to sustain ISP access.

Pursuant to the Commussion’s Rules, eight copies of this letter/memorandum are being
provided to you for incluston mn the public record in each of the above-captioned proceedmgs.
Should you have any guestions, please contact me

Smcerely,

R
Mark J; O Connor =~ -

Counsel for EarthLink, Inc.
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Commnussioner Michael Copps
Comnussioner Kathleen Abernathy
Jessica Rosenworcel, Esq

Matthew Brill, Esq
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FOR IMMEDMATE RELEASE

Dawvid Blumenthal

Earthlink

404-748-7316

Dlumentlaldig comp eathlink net

EARTHLINK HIGH SPELED INTERNET SERVICE RANKED
HIGHEST IN CUSTOMER SATISFACTION BY J.D. POWER AND
ASSOCIATES

Larehl ank Carners Tap Houors for Second Coniecnteve Year

ATLANTA, Aug 5. 2003 — Tarthlink INASDAQ ELNK), one of the naton’s leading
Tntcinet service provaders, 1oday announced that 1ts high-speed Internct service has been
recogmzed by | 1D Power and Assoaates 1 ats 2003 Internet Service Provider Residennal
Customer Saosfacoon Srudy ™ with the highest 1anking i customer sansfaction for the
sccond year 1 a row

“1 D Power and Assocares sers the standard for excellence and achuevement, and
bang angled our for overall customer sabisfacnon for the second year 1n a row reinforces
our commnmeat 1o provide the best Internet expenence to EarthLimk subscobers,” said
Karen Gough, exceutne vice president of markeung for EarthLink  “This honor will help to
further differenuate our high-<pced service, which conunues to play a promunent role in
FanthLank’s overall growth suraregy ™

Consumers parficipanng i the J1D Power and Associates Internet Service Provider
Residennal Customer Satisfacuon Stuc'lySM rated both nanonal and regional ISPs on seven
diffcrent faciots that compuse the overall customer satisfacton wdex Earthlink’s top
posinon among hoadband providers sesults from receving the highest scores in the
mdustry for customer service, ¢-mail services, cost of «ervice, bilhng, 1mage, and offerings
.’iﬂd PTUH](]”{)”S

As part of Larthlank’s commyument to cestomer savsfacuon, the company 1s
aggressively solling out new products and services to further extend 1ts value proposition.
Fhese features, avalable 1o all Ii:thl mk High Speed subscribers include spamBlocker,
which ehiminares virtualh 100 porcone of all junk ¢-maid messages, aitd Pop-up Blocker ™7,

which hdps block annoyv g pop-up ads



About EarthLink High Speed Internet

With more than 993,000 lagh--peed subsenbers, EarthLink 1s one of the country’s leading
broadband Inreinct service providess Tarnthlink is the only ISP to offer hugh-speed Internet
access nationally thiough all thice major bioadband technologies cable, DSL and two-way
satelite Ranging mn price from just 839 95 - $49 95 per month, EarthlLink offers a
bioadband opuon for every budget and need For more informauon about this or other
Iarthlink high-speed products, please call 877-657-6895 or visit

hurp s 2w carihlink ner hone Jbroadband

Abour ] D_Power and Assouares

Headquartered in X csrlake Yallage, Cabif . | D Power and Associates s an SO 2001-regisrered global
martheung nformanon services Orm operanng in ey bhusiness sectors including market research, forecasung,
consulong, iramng and customer canslienon The fim’s quality and sansfactuon measurements are based on

responses from nullions of conswmers annually

About EarthLank
EarthLink 1s the Inrcanet service provider (18P) solunon for an impanent world Headquartered in Atlanta,

EarthLink has carmed a national icparnanon (or outstandmg customer senvice, 1ts suite of onhne producty and
cervices, and s ranked Fighest m Cuctomer Sansfacnen Among High-Speed ISPs, according to ] D Power and
Associares LarthTunk ved for the lnghest <core among high-speed providers in the 2002 study

Senving approamaiely five mihon sub-cthers, |arthTank offers what every user should eapecr from their
Internet wapenienee lugh-gualing connceusary, munimal drop-offs and 18P-generared mtrusions, and
custormizable fearures Whether it s dial-up, high-speed, Web hosting, or wireless Interner service, EarthLink
provides the 1ools that best let individuals use and enjoy the Internet on therr own texms Leurn more about
Earthlink by calling (800) EARTHLINK visuing FanhLank’s Web site at www caulilink net

HHH



PROPOSAL TO STREAMLINE TITLE T REGULATION
OF BOC ADVANCED SERVICES
TO PRUMOILE DIVERSE INFORMATION SCRVICES

Proposed Title H ISP Access Rule: New Section 64.702(c)

> 04 702¢c) Each Bell Operating Company (mmcludimg any affiliate)(hereinafier “BOC") shall
piovide access (o 1ts high-speed network wo enhanced and imformation service providers

(" ISPs ") the follownmg manner
(1) Aecess (o Tramsmission Seimvices and Capabilinies
Each BOC shall offer 10 all ISPs, whether affiliated or unaffilated, all of ws high-speed
nenvork nransmission services and capabiliies on just, reasonable and

nondisarimmatory rates, wrims, and condinons  Such offerings shall be separate from
any other BOC services, mcluding enhanced or mformation services.

(2) Tranisparency
(A) Wuh respect 1o the rates, terms and condiions of the network transnussion
services and capabilines used by or made available io any ISP, each BOC
shall

(1) File an interstate tariff with the Comnussion describing
such rates, terms, and conditions, or

(11) Post on 1is publicly avatlable Internet website, in an
accessible and easy to understand format, current and
spectfic information describing such rates, rerms and
conchtions

(B} If a BOC cnters o an indmwidual contract with an ISP for high-speed
nerwork ransnnssion services and capabiliies, then the BOC shall 1ariff or
post on us publicly avarlable Internet website, in an accessible and easy to
understand format, the followmg information

{1) the term (including renewal option) of the contract;

(11) a description of the high-speed network transmission
services and capabilities provided under contract,

(ni)  mwmmn volume comnutments and price for each of the
high-speed nerwork transmission services and capabilities,
as well as volume discounts, and

(iv)  all other classifications, tevms or practices affecting the
contract rate

(C) Cach BOC shall provide advance wrinten nonice 10 all purchasing 1SPs,

i ludimg nonce by emanl, of uny changes to the rates, terms, and conditions
of umy of the BOC's ligh-speed nerwork transmission services and
capabilinies  In the event the BOC seeks to discontinye any Service or
capabtling used by an 18P, such writen notice shall be nat less than 120 days

prior to the proposed dicontimiance

FaTartt PRESINTATION OF FARTHLINK. MCT and AOL TIME W ARNI R INC
(O DOCKITNGS02-33 95-20. 98- 10 APRIL 30,2003



(3) Access to New Transmnsion Sermvices and Capabilities

(A) An ISP muy requeest an writting that a BOC provide access to new network
rransmrssion senvices and capabidities on just, reasonable and
nondisermnmeaiory rates, terms, and conduions.

(B) Where the ISP mahes such a reasonable request, the BOC shall offer such
access within 90 duys, unless the Comnussion extends such time where the

BOC, upon petition, demonstrates good cause.
(C) The BOC shall have 15 davs 1o respond m wrinmg to the requesting ISP, and

such response shall describe etther
{1} how the BOC will offer the requested access within 90

deays of the request, or

(it) the specific basis for the BOC's position that the requested
uccess is not rechnically feasible or economically
reasonable

(4) Definmions For purposes of this subsection (c).

“Transnussion services and capabidiies " shall mclude, without nmitation, the BOC's
transoussion o1 telecommunicarions componenis or lines, switching and routing
components, ordering and operations support systems (“OS8S”), signaling, and other

network funcnions or feaies
“High-specd netork " means a network offering transnussion rates of more than 200

Kbps in at least one direction

Prapased New Rule For Enfiircemcont of ISP Aceess §1 737

&1 737 ISP Complaints Regardmg Rule Section 64 702(c)
(aj Where a complann alleges a violation of FCC Rule Section 64 702(c), the following

addironal procedures shall also apply

(1) Inus Answer, the Defendant shall state clearly and precisely all imformation
0 103 pussession, mchudig data compilanons (e g . records of OSS configurations,
ordering processes, data on specific orders or mamntenance records, efc ), and produce
and serve on Complamant and the FCC all such mformanon, including copies of all
contracts or arrangcments for igh-speed network transnussion services and capabilities,
" that may be relevant to the alleged violation of FCC Rule § 64 702(c)

(2) 1f the BOC has not mentamed records or other data for the Bureau 1o
resolve fully the alleged v 1i0lanon of FCC Rule § 64 702(c) or if 11 otherwise fails to
produc e such data i irs Answer, then there shall be a rebuttable presumpiion 1 the case
that the Complamant has establishied the alleged violanion of FCC Rule § 64 702(c)
Complainant may request by motion filed within 10 days after the BOC s Answer an
order that such a rebutiable presumption exists wn the case, the Bureau shall issue an
order granting or denying such monon withun 10 days afier the nme for filing of the
BOC's vpposition 1o the complamant’s motion

Ex PARTE PRISENIATION OF EARTHLINK MCT anD AOQL Tivr WaRNER INC PAGT 2
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(h) After the 15-day respoise period has elapsed under FCC Rule §64 702(c)(3), the ISP
may file a complamt wih the 'CC concerning the BOC'’s compliance with its “new service”

vhhgationy

fo) Except if w complami alleging a violatton of FCC Rule § 64 702(c) 15 accepted for
handling on the Accelerated Docket, the Commussion shall 1ssue a writien order resolving
any complarnt alleging aviolarion of FCC Rule § 64 702(c) within 180 calendar days from

when such complamt 1 accepred for filing

E\PLANATION

This rule 1s proposed 1o sticamlime regulation of the former Bell Qperating Companies’
( ‘BOCS™ winehne broadband services under Tatle 11 of the Communications Act consisient
with the public mterest The proposcd rule presents a sigmificant strcamhining of the varnious and
sometimes overlappimg Tatle 11 Compuier Inguiry obligations for broadband (advanced and/or
hieh-specd) services that currently apply to the BOCs, including all atfiliated BOC providers of
telecommumecations  The proposal supplants the current Computer Inguuny obligations for BOC
wiclime broadband services. set forth 1n mymnad FCC orders and precedent, with a sct of Title II
rules that are dercgulatory, sumple, flexible and enforceuable and that establish clear access for
mformation service providers (“ISPs™) to BOC advanced services and networks to enable I1SPs to
provide a diversity of compettive mformation serviees to the public. Further, to assure
enfercement of these streambimed access obligatuons, the proposal includes new procedures, in a
new FCC Rule Secnon 1 737 descibed below, for handhing ISP formal complaints against
BOCs Under the proposed streambned Title T rules. ISP access to the wirchine broadband
tansimsston components of the BOC networks would provide the essential framework for a
vibrant iformanon scivices market that will, m turn, lead to a number of proven consumer

benefits, mcluding robust price and service compettion among BOC-affihated and unaffiliated

ISPs creating mnovation. diversity and demand for broadband services

ExTParTETRISENTATION OF EARTHLINK, MC] AND AQL TIME WARNER INC PAGE 3
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Under this approach, the Commission could ehmimate for wircline broadband services
curient FCC rule sections 64 702(c) and (d) and the particular requirecments set forth in the
Computer Inguiry precedent and adopt instead a simplified FCC rule section 64 702 (c)(1)-(4),
setting forth BOC Trtle T obliganons m a simple, comprehensible and sticamhined manner
More speaifically, the proposed rules would eliminate for wirehine broadband services a variety
ol specific Compurer (1] and Compriter 11 obhigations, stated mn various FCC orders, including
certain. Comparably Efficient Inferconnection (“CEI) obligations, such as the nine CEI
parameters, Open Network Arclnfecture ("ONA™) unbundling ebligations, CEI procedural
obligauons, such as CEI plan mamtcnance, reporting, and web-posting; ONA plan maintenance
and prior FCC approval for ONA plan changes, reporting/filing obligations such as the Annual
ONA Report, Serm-Annual ONA Report Quarterly Nondiscrimination Report, and Annual
Officer Affidavit. obligations to tani[f the Compurer 11l basic service elements (“BSEs”) and

basic service access artangements (“BSAs™). and the current rule section 64.702(c) regarding a

Computer Il scparate subsidiary

1. NEW SECTION 64.702 (C)
Proposed Title 11 ISP Access Rule: New Section 64.702(c) (1)
§64 702(ct Each Bell Operating Company (including any affihate)(heremafier "BOC") shall
provide access to s igh-speed nenvork to enhanced and mformation service providers
(ISPe”) i the followmg miwiner

() Access 10 Transmission Services and Capabilines Fach BOC shall offer to afl

ISPs, whether affiliated or unaffiliated, all of 1ts high-speed nerwork transmssion services and
capabilines on just, reasonahle and nondiscrmunatory rates, lerms, and conditions  Such
offer ngs shall be separate from any other BOC services, mcluding enhanced or mjormation

ACTLICES
Faplanation of § 64.702{c){1):

The proposed Title H rule 1s intended to take a broad and “bright-line” approach for all

I1S5s 10 have access 1o the same functienaliues of the BOC wueline broadband networks.

FSParil PRISINTATION OF EAR THIINK. MCT AND AQL TIMT WARNER INC PAGE 4
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meluding nstallation and mamntenance of such funcuonality, whether uscd by unafTiliated or
afihated 1SPs The relevant definmons in new § 64 702(c)(4) make clear that associated
functions for ordeting, 1epaining and/or signaling continue to be a key component for
compention amoeng 1SPs and for 1amd deployment to the public, and thus the proposed rule
cosures openness of the BOC netwark, as well as associated functions, systems and databases

Bulding on the core Title 11 obhgations of Sections 201(b) and 202(a) of the
Commiumications Act barrig discriminatory and unrcasonable practices, this rule would ensure
that the BOCs provide ISPs with access that 1s not only reasonable, but that 1s also equal and
nondiscrmmmatory with the treatment and access the BOC provides to 1ts own 1SP operations and
1o other 1SPs for bioadband seivices  Thus, for example, 1f a BOC-affiliated or preferred [SP has
access to clectromic OSS. databascs, or other systems, then the BOC must ensure that competing
[SPs have substantially cquivalent access  Further, consistent with nondiscriniination, if BOCs
collocate mformauon service equipment of afiihated or preferred 1SPs, the BOCs would rmpute
reasonable transport costs tn a manner similar to mmimization of transport precedent. In
ecncral. the FCC's Title 1 precedent, mcludmg informatien services precedent, would inform
the Commission’s interpretation and enforcement of the new rule  In this way, all ISPs wall have
max1imum opportuntly 1o compete and maximum incentive to create mgh qualty, low price and
valuable services for consumers

As the BOCs inroduce new broadband services, they must also rcasonably offer access
10 competing ISPs and continue 1o offer services relied upon by 1SPs and therr customers. ISPs,
far example, havc deployed substanual high-speed information services io the public relying
upon a dedicated und rehable connection for the customer. and 1t would be unreasonable, and a

tule violation. for the BOC to disconuinue or degrade such services

L5 PARTE PRESENTATION OF EARTHLINK MCI ant AOL TIME WARNIR INC PAGL S
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Proposed Transparency Requirement: New Section 64.702 (¢) (2)

(2) Transparency
(A) With respect 1o the raies, ferms and conditions of the network transmission

services and capabilities used by or made available 10 any ISP, each BOC
shall ‘
(1) File an interstare fariff with the Commnssion describmg
stich rates, terms, and conditions, or
(1) Paost on s publicly available Internet website, in an
accessible and easy 10 understand format, current and
specific mformation describing such rates, terms and
conditions
(B) If"a BOC eniers mito an indinvidual contract with an ISP for high-speed
nemork transmivsion services and capabilines, then the BOC shall tariff or
post on us publich available Internet website, 1n an accessible and easy to
understand format, the following mformation. ’

(1) the ierm (including renewal option) of the contract;

(i) a description of the mgh-speed network transmission
services and capabilities provided under contract;

(1) mminmum volume commitments and price for each of the
high-speed netw ork transmission services and capabilities,
as well as volume discounts, and

(v)  all other classifications, terms or practices affecting the
contract rate

(C} Fach BOC shall provide advance written notice to all purchasing ISPs,
mcluding notice iy email, of any changes to the rates, terms, and conditions
of any of the BOC's high-speed nerwork transmission services and
capabilities  In ihe event the BOC seeks to discontinue any service or
capability used by an ISP, such written notice shall be not less than 120 days

prior 1o the propused discontinuance.

Eaplanation of § 64.702{¢)(2):
This subsection of the proposed rule would streamline for wireline broadband services the

Compnier 11 and Computer /11 requirements that BOCs tanff (with the Commission and/or state
rceulatory agencies) the clements of the broadband services and mstead proposes an alternative
appradch to tansparency At the same time, BOCs would still be requued to provide service to
ISPs includmg affihated 1SPs, on ralcs. terms and condrtions that are transparcnt and publicly

avatlable for all ISP customers and competitors This rule does not 1estrict the BOC’s ability to

IS PARTE PRISENTATION OF EARTHLINK MCT AND AQL TIME WARNER INC PAGE 6
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eatablish broadband rates or terms that are novel or tailored to the needs of specific classes of ISP
customers, such as low-volume o1 igh-volume arrangements

Under the proposal, the BOC may choosc whether to use existing FCC taniffing processes
for BOC wirelime broadband services or o web post rates, terms, and conditions, stmilar to the
way that FCC 1ules requie nondommant micrexchange carriers to webpost their rates, terms and
conditions See 47 CF R §42 10 The rule also makes clear in subsection 64 702(c)(2)(B) that
in the event the BOC enters into an individual case basis contract with any 1SP for igh-speed
network tiansmussion serviees and capabilities, it must coptinue to make public the basic
parameters of such contract. consistent with requircments governing contract tanffs today. See
47 CF R §6155(c) The requuement of prior notice 1in subsection 64 702(c)(2) to existing ISP
customers will ensure that 1SPs are provided advance information should the BOC intend to
make changes to the services upon which the ISPs and their customers rely In addition, given
that 1SPs have deploy ed stgmificant high-speed information services to the public relying upon
RBOC ~eivices and capabihtics, this rule would require 120 days notice for discontinuance, to
allow the ISP to tiansition reasenably o a new service or (o request continuation of the service
pursuant to subsection 64 702(c)(3)

By 11s operation, the rulc would 1equire the BOC 10 meet all of 1ts safeguard obhgations;
m the case of a tule violation, the Comnussion would have authonty to order any equitable or
compensatory rehiefl. as 1t deems uppropnate to remedy the matter

Proposed New Capabilities Requirement: New Seetion 64.702(c) (3)

(3) Ac cess to New Trensmussion Services and Capabilities

(A} An ISP mav reguest in wrinng that a BOC provide access 1o new network
tranmsmission seivices and capabilities on just, reasonable and
nondiscrmunaiory rates, werms, and condrions

PN PR PRESENTATION OF EARTHLINK MOT anp AOL TIMT WARNER INC PAGE 7
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(B) Where the ISP mahes such a reasonable request, the BOC shall offer such
access withun Y0 day s, unless the Comnussion extends such ume where the
BOC, upon petinion, demonstrates good cause

(C) The BOC shall have 15 days to respond m writing to the requesting ISP, and
such 1esponse shall describe erther

(1) how the BOC will offer the requested access within 90 days of the
requiest, or

{rj the specific havis for the BOC's posiion that the requested access
1y not teclmcally feasible or economically reasonable.

Faplanation of § 64.702(c)(3):

To promote full and 10bust wirchne broadband information services competition, with 1ts
proven and clear consumer welfare benefits, the proposed rule ensures that as new services,
capabilitics and functionalines emerge. consistent with the evolution of technology and network
design, 1SPs have conumuing aceess so that they can provide mmnovative broadband information
seivices to thewr customers The rule would also enable 1SPs to continue using services that the
BOCs may scck to discontinue for thewr own 18Ps by requesting such access as a “new” service
Once the BOC provides a service pursuant to this sybsection, that service would be offered
pursuant to the terms of subscctions 64 702(c)(1) and (2), requiring just, reasonable and

nondiscriminatory rates. terms and condinons and transparency, to allow all ISPs to avail

themselves of the offering

The proposed 1ule would chmmate for wirehne broadband services the sometimes
complea and cumbersome ONA process, which includes ONA plans. ONA plan amendments,
the Annual and Sermi- Annual ONA Report. and similar specific requirements that are related to
these obligations  The proposed rule would also elimimate for wirchine bioadband services ONA

icportmg and other ONA safeguards and, mstead, require a simple process for service requests,

with markeiplace negotiations and enforccable ISP nghts of access

Fs PARTE PRIESENTATION OF FaRTHLINK MCT avp AQL TiMr WaRNER TNe PAGE 8
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The abihity of unaffiliated 1SPs to introduce new information services depends on their
abihity 10 obtain access arran2ements that are otherwise not 1 use specifically by the BOC ISP
While this was a central tenet of the ONA process, the proposcd rule greatly simplifies for
wirchine broadband services 1the fermer process and regulatory framework. Third Computer

Ingunn Reportand Order, 104 F C C 2d 958, 1064-66 (1986). Thus, ONA plans, amendments,

reporting and record keeping are not the focus of the new approach If an ISP makes a legitmate
request for a new wneline broadband service or capability, however, then it 1s vitally important
for the BOC to offer such access im an expeditious manner, since otherwise new broadband
mformation services will not 1each the market and, equally important, the BOC ISP could
strategically Timnt or delay tts use of scrvices or capabihities to prevent competitive new
hoadband scrvices fiom rcaching consumers  Under this rule, the BOC would be required to
respond 10 1SP requests for new wneline broadband service transimssion services and
capabihties with reasonable rates and terms of service  The right to request and, 1f necessary,
follow up with an enforcement action \;ould establish a mimimum of regulation and an

cnforceable night for the mnoduction of ercative new information services to the American

public

Propased Definitions: New Scction 64.702(c) (4)
(4) Defimtions For purpases of this subvection (c)

“Transnussion services and capabilities " shall include, without limitation, the BOC’s
tiamsmission or telecomnnmnications components or lines, switching and routing components,
order mg and operations support systems ("OSS”), signaling, and other network functions or

Jedtures
“High-speed network " means a network offermg transnussion rates of more than 200

Khps i at least one direction
Explanation of § 64.702(c)(4):

The defimtions of the proposed rule are designed to encompass for wirchne broadband

olfenings the type of funchionahiies, seiviees and capabilities referenced throughout the
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Conputer higuiry procecdings. mcluding functionality necessary for 1SPs to provide broadband-
based services 10 consumers such as OSS and similar capabilives  The defimuons are premised
on the prmeiple that access 1< only viable 1t 1t can be used efficiently  The definition of “high-
speed network™ tacks the definiion pieviously adopted by the FCC. See nguary Concerlfning
the Deplovment of Advanced Telecommuinicanions Capabilines, Third Report, 1 7 FCC Red.
2844, 9 7 (2002) (As 1t has done i prior reports on advanced services, FCC adopts “the term
Tiigh-speed” to descnibe services with over 200 kpbs capability n at Ieast one direction”).

11. NEW SECTION 1.737 — ENFORCEMENT

Proposed New Rule For Enforcement of JSP Access Rule — § 1,737

$1 737 ISP Complaints Regarding Rule Section 64 702(c)
(a) Where a complaint alleges a violation of FCC Rule Section 64 702(c), the following

addimonal procedures chall also apply

(1) In s Answer, the Defendant shall state clearly and precisely all
mformatton ui ity possession, mcluding data compilations (including records of OSS
configurations, order processes, data on specific orders or maintenance records, high-
speed network pransmission seivices and capabilines deployment, etc.), and produce and
serve on Complamant and the FCC all such imformation, including copies of all
coniracis or arrangementy for high-speed network transmission seraces and capabilities,
that may be relevant 1o the alleged violation of FCC Rule § 64 702(c)

(2) If the BOC has not mantained records or other data for the Bureau to
resolve fully the alleged violation of FOC Rule § 64.702(c) or if 11 otherwise fails to
produce such data in its Answer, then therve shall be a rebuttable presumption in the case
that the Complamant has established the alleged violation of FCC Rule § 64 702(c).
Complamant may request by motion filed within 10 days after the BOC'’s Answer an
order that such a rebuttable presumption exists i the case, the Bureau shall 15sue an
order granting or demying such motion within 10 days after the time for filing of the
BOC s opposition to the complamant’s motion
(B Afier the 15-dwy response period has elapsed under FCC Rule §64 702(c)(3), the ISP

may file a compleant with the FCC concerming the BOC's comphance with 1ts “new service”

whligations

(¢) Except if a complamt alleging a violation of FCC Rule § 64.702(c) 1s accepied for
hanelling on the Accelerated Docket, the Comnussion shall issue a written order resolfving any
complumi alleging a violanon of FCC Rule § 64 702(c) within 180 calendar days from when
Such complamr s aceepred for filing

ExParii PRISINTATION OF EARTHLINK MCTAND AQL TIMIT WARNER INC PAGE 10
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Explanation of § 1.737:
The proposed rule would facilinate significant streamlining of the various Tule 11

Computer {1 and Compuier 111 obhiganons, as explained above, by providing ISPs with effective
cnforcement in complaint achions when significant BOC misconduct has occurred. As a Title 1I-
based tule. Sccvon 208 and existing FCC and judicial precedent would remain relevant to
deternnne what 1s just, reasonable and/or nondiscrummatory under the Communications Act.
The proposed rule reflects the fact that due to ISP rehiance upon the BOCs, the BOC
controls much of the mformanon releyant to a fair and accurate deternunation of whether a rule
violation has occuried  Itas the BOC that controls the OSS systems, maimntenance records,
configurations of systems. and access Lo 1he transmission components and capabilities, as well as
the abihity 1o modify those things for its benefit. Typically, the ISP does not have access to this
mfotmavton, especially in cases where discriminatory practices are alleged. To address this
disparity, vanous Computer lngiary obhgations imposed several reporting and certification
obligations o cnsure nondiscrimuination and transparcncy by the BOC  The proposed
dercgulatory approach, howcever, chmnates for wirehine broadband services BOC reporting and
ainilar obligations  Instead. 1o ensure the effective adnnmistration of justice, the proiection of the
nublic intetest. and to avard the potenual for pre-htigation evidence destruction, the BOC 1s held
responsible for producimg all necessary information to resolve any complaints that may arise. 1f
the BOC cannol do ~o or has chosen record mamntenance or relention systems that are inadequate
for the Commission 1o tesolve the dispute. then the burden 1s placed properly on the BOC to
demonsirate that no rule violahon has occurred  This hmtled shift of burden 1s consistent with
FCC und judicrial precedent m cases where the defendant has farled o produce cvidence within
1ts exclusive access or control that 1s necessary for adjudicaton of the dispute FCC rules and
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precedent are wholly consistent with this approach  Cf 47 C.F.R. § 64.1150(d) Sce also, In the

Matier of WorldCom, Inc Order, DA 02-2569 (rel. Oct 8, 2002), In the Marter of

hiplementation of the Telecomnnoncanions Act of 1996, Amendment of Rules Governing
Procedures to Be Followed When Formal Complaints Are Filed Against Common Carriers,

Reportand Ohder, 12 FCC Red 22497.% 278 (1997), In ve Complamr of . Douglas Wilder and

Marshall Coleman Agamnst Station WRIC-TV Petersburg, Virgima, Further Discovery Order, 12

FCC Red 4111,927 (1997) Indeed. Part 42 of the Commission’s rules rcquiring carriers to
retamn certam recoirds, 47 CF R §42 1 er seq , “was estabhished to ensure the availability of
carrier records needed by this Commussion 1o meet its regulatory obligations,” In the Matter of

Revision of Part 42, Report and Order, 60 R R 2d (P&F) 1529, § 2 (1986).

In addition, because eaperience has shown that enforcement delay can effectively become
a demial of access n the rapidly moving broadband information scrvices arena, the rule would
tequire 1esolution of complaints within 180 days  For the same reasons, 1t is assumed that the

Enforcement Burcau would make more ficquent use of the accelerated docket process to resolve

cascs of enforcement of the [SP access rule
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Bro: dNet
The BroadNet Alliance

1211 Connecticut Avenue, NW
Suite 608

Washington, DC 20036
202.496.1000

www. breadnetalhinace org

FILED ELECTRONICALLY

September 3. 2003

Ms Marlene H Dorich
Sccretary
Federal Communications Commission

445 12 Street, SW
Washmaton, DC 20554

Re: CC Docket No. 02-33 -- Appropriate Framework for Broadband Access to
the Internet over Wirceline IFacilities
Fx Parte Communication

Dear Ms Dortch

Pursuant 1o Section 1.1206(2)(]) of the Commussion’s Rules, on behalf of The BroadNet
Alhance (BroadNet), 1 am filisg this letler to FCC Chairman Michael K. Powell
clectronically on hehalf of the BroadNct Alliance and other signatories regarding the

above mentiened rulemaking

I there are any questiens tegarding 1his submission. please contact me at the above

number

Respectfully submitted.

Maura Corbetr

Esccunve Dueclor



September 3, 2003

The Honorable Michael K Powel]

Chairman

Federal Commumications Comnussion
The Portals

TW-A325

445 12" Street. S W,

Washmglon. D C 20554

Dear Chairman Powell’

The undersigncd o1gdmezatons, jepresenting diverse interests that will be affected
by the Commussion’s decizion in the Wireline Broadband proceeding, write to express
therr united support for a fow cenval poneiples with which we all agree. We urge the
Comnussion 1o be gwded by these principles i its Wireline Broadband decision,

1. Diversitn Amonge Broadband ISPs Is in the Public Interest

Today there 15 vigorous compeution and variety among Internet Service Providers
(“1SPs”) offenng high-speed Intcrnet access services over wireline broadband
transmssion facilines  1SPs. whether independent or affibated with Incumbent Local
Exchange Carners (JLECs), compele with one another for retail customers, distinguishing
themselves on price, service quality. customer service, features ke spam protection,
content, privacy prolechion and other points. Such competition and diversity also
provides market-based assuiance 1o e-commerce companies, that 1SPs will not hinder
access 1o thar websites  Consumcrs may determine for themselves, for example, whether
to pay more for an ISP with helter customer service, pay less for a service with more pop-
up ads. or what they want from among a huge vanety of combinations of distinguishing
features and charactenstics that define the retail wirehne broadband ISP market in a
givenregion  Enabhng consumers 1o choose from among a large variety of wireline
broadband 1SPs provides a nemiendous benefit to consumer welfare and promotes the
next gencration of investment and mnoy ation in new apphcations and services.

2. Current Commission Treatment of Wholesale Wireline Broadband
Transmission Services IHas Been a Success

According 1o the Comnussion’s most recent data, the number of high-speed
asvimmetnical dignal subscrber hne ("ADSL™) arrangements i scrvice mcercased by 64
porcentn 2002, cempared 1o 61 percent for cable modem service. Driving this giO-Wlh m
the use of wnchne broadhand nansimssion are imnovative ISFs, e-commerce companies,
«nd others providing consumners with g jcason o want broadband service by providing
content. apphications. and cther features capializing on the capabilinies of broadband.



All of this progicss has accuired under the Commission’s current regulatory
framework for wirchme broadband uunsmission services. To the extent that ILECs argue
that progress could be gicater. they have farled to demonstrate any causative connection
with curtent regulations  And even 1f they could, we would urge the Commission to
consider with the help of intciested parties ways of addressing any specific negative
mpact shown without dismmantling the very framework that has made mternet access a
reality for millions of American consumers.

3. The Commission Should Continue to Require Non-Discriminatorv Access
1o TLEC Wircline Broadband Transmission Services

In hght of the siemificant pubhic interest benefits of diversity among wireline
broadband I1SPs and the absence of any demonstrated harm to the public interest caused
by curtent segulauons, the Conmission should preserve non-discriminatory access to
ILEC wirelime broadband uansnussion services. Permitting ILECs to discriminate in
favor of affiliated or preferred 1SPs would harm competition and consumer welfare by

reducing ISP diversity

Under cunent regulations, all ISPs are able to obtain wireline broadband
transmission scrvices 1om ILECs on non-discnminatory rates, terms, and conditions.
Without this transmission, 1SPs would be virtually unable to provide competitive high-
speed Intemet access service to the mass market. Non-discnminatory rates, terms and
condimons for transmission service cnable ISPs to distingwish their retail products as they
see fit. Legahzed discrimunation m favor of ILEC-preferred 1SPs would result in non-
preferred 1SPs facing an msurmountable compctilive disadvantage and being driven from
the marketplace unti] there 1s but ene 1SP remaining on an ILEC’s wireline broadband
platform in cach JLEC scrice area This result would disserve the public interest.

For these reasons, we uige the Commission to preserve ISP competition and
consumier choice 1 wielime broadband services by maintaining rules designed to ensure
that TLECs provide nondisciimimatory access to wireline broadband transnission services

under Title IT of the Commumications Act.

Sincerely.

Maura Corbett, Excecutive Director, The Broadnet Alliance

Russell Frisby. President Competitive Telecommunications Association (CompTel)
Andy Schwarizman, President & CEO, Media Access Project (MATP)

Kiaren Kerpgan, Chairman, Small Business Survival Commitice (SBSC)

Mark Uncapher. Sciror Vice President & Counsel. Information Technology

Association of Amecrica (ITAA)



David Bergmann, Chair, National Association of State Utility Consumer Advocates

(NASUCA)
Amy Wolverton. Associate | egal Counsel, The Campaign Legal Center:

Steven Tephtz, Vice President and Associate General Counsel, AOL Time Warper

Frank Simone. Government Affairs Duector, AT&T

Rick Jorgensen, Prestdent and General Partner, Cellular XL Associates

Dave Baker. Vice President. Law & Public Policy, Earihlink

Pete Manias, Semor Vice President. Carner Relations & Regulatory, El Paso Global

Networks
Richard Whitt, Semor Counsel. Director of Internet and Data Markcts, MCI

John Sumpicr, Vice President. Regulatory and Human Resources, PacWest

Brian Chaiken, Excecutive VP T egal Affairs, Supra Telecom

Cc Commssioner Kathleen Abemathy
Commussioner Jonathan Adelstein
Comimssioner Michael Copps
Commissioner Kevin Marun
Bryan Tramont. Chicf of Staff
Matthew Brill, Sensor Legal Adviser
Lisa Zzina. Semor Legal Advser

' Tessica Rosenworcel. Competiuon and Universal Service Adviser

Dan Gonvalez. Semor Legal Adviser



