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SUMMARY

In Gireek mythology, Procrustes had a bed that, he claimed, would fiteveryone. In
order 1o reconcile this elaim with reality, any guest who was too tall would have his feet
chopped oftf, while the short visttor would be stretched to fit the bed  The Commuission’s
deciston to adopt the Arbitron Mctro Survey Arca for the purpose of evaluating complhi-
ance with the Multiple Ownership Rules 1s a similarly disastrous one-size-fits-all etfort.

The Commusston’s adoptton of an Arbitron-detined market1s defective on at lcast
four counts. First, whercas the FCC s charged with regulating in the public interest and 1s
accessible to all interested parties, Arbitron carries only a profit incentive to be responsive
o s subscribers  (Morcover. as a monopoly, 1ts incentive to respond to anyone 1s less
pronounced ) Becausce the goals of Arbitron and the FCC are not identical, the rehability
of the Arbitron detinition tor FC'C purposes s suspect. Indeed, relying on Arbitron yiclds
arbitrary and capricious results

[n addition, the FC'C may not surrender to a private cntity its responsibility to regu-
lute spectrum pursuant to the public interest. Often, stations included in a market by Arti-
bron do not actually compete for listeners with a station that 1s the subject of a proposed
trunsaction  In such instances. partics must be allowed to overcome any presumption in
favor of the Arbitron-defined market. Without clanfication from the FCC on this pont,
the new marketdefimtion unlawfully delegates the Conumission’s responstbilities to a pri-
vale entity

Furthermore, the I'CC fuiled to consider Mamn Street’s arguments agaimst undue



rchance on the Arbitron MSA to evaluate comphance with the Multiple Ownership Rules
Use of i market defimtion dernved solely from the Arbitron MSA retains all of the detects
of an mflexible approach under the previons market definition, and adds new detects as
well

I-inally, noncommercial stations may contribute to diversity of vicwpoints in a mar-
Let, but by defimtion they do not compete cconomically for advertisers. Thus, the FCC's
decision to count noncommerctal radio stations as 1f they compete for advertisers with for-

profit licensees thes in the fuce ot the Commission’s own regulatory scheme,
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Mamn Street Broadcasting Company Incorporated (“Mam Street”), by counsel,
hereby petitions the Commuission to reconstder aspects of the definition of radio markets
adopted n the Reporr and Order and Notice of Proposed Rulemaking, FCC 03-127, re-
leased July 2, 2003 (heremnalter “Order™)  In the Order, the Comnussion concluded that it
would no longer evaluate comphance with the Multiple Ownership Rules by relying on
radio signal propagation contours to define the relevant market  Instead, the Arbitron
Mctro Survey Area (“MSA™) will replace overlapping contours as the “presumptive™ mar-
ket relev ant to a proposed transaction  Order at 274 The Commussion also decided that
noncommercial racdho stations would be counted as competitors 1 the local radio market.

Main Street 1s the hieensce of a single FM radio station WLNG, Sag Harbor, New
York WLNG and a small set of Class A (6 kW) stations compete aganst each other in
the small but heavily-consohdated market of Eastern Long Island, otherwise known as the
Hamptons - Arbstron meludes this market m a much larger geographic grouping known as

the “Nassau Suffolh” MSA - Main Street can thercfore testify to the aberrant results of any



policy that would arbitrurily peg all market defimitions to the Arbitron MSA. Indeed. on
March 27,2002 Muin Street submutted Connments in the above-captioned proceedings 1l-
lustrating this point - These Conmrents should have mformed the Commission’s delibera-
tions to the extent of persuadimg the FCC agamst a rufe automatically relyimg on the Acbi-
tron MSA. Likewise, Main Street’s eapernence as o commercial broadcaster contradicts
any notion that noncommercial stations compete with their for-profit counterparts i the
mannce contemplated by Congress in tashioning the numerical radio ownership limits
Main Stieet hereby amplifies the defects it identified previously and claborates on them.
Axs explaimed below, the Commission should reconsider 1ts adoption of the Arbitron MSA
lo define local radio markets and either (1) reinstate the previous market defimition, or (2)
clarty that an “actual presence™ test will trump any presumption 1 favor of the Arbitron
MSA  Furthermoic, the Commission should reconsider the treatment of noncommercial

slutions as competitors 1 local 1adio markets

A. FCC Use of Arbitron-Defined Markets is Contrary to the Public Interest.
Relying on the Arthitron MSA to evaluate compliance with the Multiple Ownership
Rules suffers from at least four fatal laws. First, using the Arbitron MSA as a presump-
tve deftimtion ot the local radio market for FCC purposes produces arbitrary and capri-
crous results  second, depending on the Arbitron MSA neccssartly neglects the FCC's ob-

hgation ro regulate broadeasters tn a manner consistent with the public interest and rmstead



unlaw lully delegates the Comnussion’s responsibilities to a private entity Third, the FCC
fanded to consider Main Street’s arguments agast undue reliance on the Arbitron MSA to
cvaluate compliance with the Multiple Ownership Rules. Fourth, the adoption of a market
delimition dertved solely from the Arbitron MSA retains all of the defects, identiticd by
Main Street, m an intlexible upphication of the previows market definition, and adds new
delects as well

l. Using the Arbitron MSA produces arbitrary and capricious results.

The goal of the FCC™s Multiple Ownership Rules has long been ““to promote com-
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petition and view pomnt diversity within local radio markets.” Brenmial Review Report,
1998 Bicmmal Reaulatory Review, 15 FCC Red 11058, 952 (2000) - Strict compliance
with the Rules may produce “unmtended results that are contrary to Congress” intent 1l
the methodology employced 1s mconsistent with “a rational definition of radio *market’ that
retlects the number of stations to which hsteners in a particular market actually have ac-
cess 1998 Brenmal Regulator Reviewe, supra, at 4 04-05. The Rules were designed to
refleet “the actual options avanlable to hsteners and market conditions facing the particular
stations n question.” Patieson Brothers, lnc., 8 FCC Red 7595, 7596 (1993) Thus, the
CCs Multiple Ownership Rutes should rely on a radio market definitron precisely to es-
tablish where histeners and advertisers confront essentially identical choices, so as to en-

sure that histeners and advertisers have a nimimum threshold number of competing op-

[ons.



Onc can castly discern how the conflicting, distinct purposes of Arbitron and the
FCC would militate against rchance on the Arbitron MSA to measurc comphance with the
Mulaple Ownership Rules The public mterest in competition and diversity, as opposed 1o
advertisers” iterest m paying rational rates, s achteved only 1f the geographic area 1s de-
fimed as a result of an analysis that predicts the actual presence of every station m a mar-
ket relevant to a proposed (ransaction

Atbitron, however, cares not a fig about the public interest or the actual presence of
stations 1n the precise geographic market relevant to a proposed transaction. Rather, Arbi-
tron 1s mterested i sellimg to broadcasters and advertisers m a geographic region subserip-
tions 1o a very expensive sen ee that purports to reflect audience share within that geo-
graphic region  Arbitron’s customers have not lustorically concerned themsclves with the
number ol stations in a market, ¢ ¢ , where the same consumers werce faced with the samec
choices  Instead, Arbitron’s customers care only for data that can be construed as showing
that a griven station or group reaches a maximum number of histeners in a region that will
not prove a stumbling block to the dectsion to buy time

I'he FCC now plans to begm with a geographic area as detined by Arbitron instcad
of ending with a geographic arca as defined by evidence or predictions of an actual pres-
ence by every included station In doing so, the FCC has placed the cart before the horse.

As aresult, the Comnussion would now 1gnore the fact that large regions within a ziven

MSA may not receive the signals of those stations that Arbitron has meluded m the mar-



ket Relymng onamethodology so poorly matched to the logical tramework of the Rules s
certaun to produce arbitrary and caprictous results.

I view of the (Taws in the Arbitron-defined market for FCC multiple ownership
purposcs, perhaps the most troubling aspect of the Order 1s its fanlure to provide any guid-
ance with respecet o just how hard and fast the agency has established the “presumptive”
Arbitron market deiimtion as the measure of the relevant market. Can this presumption be
overcome in theory and in practce?  Under the previous standard, the Conumission had a
history of exercising discretion where evidence that a given station had no actual competi-
(nve presence m a market rebutted anomalous results that would flow from a less flexible
approach  Uinder the new methodology, preeisely what standard, 1if any, will be used to
determime whether the evidence ts suiticient to overcome the presumption im favor of the
Atbitron market? The Order s silence on these questions suggests that the Arbitron defi-
nition was adopted for want of an casy alternative. The Order betrays a lack of caretul
dettberation i the public interest to support the conclusion that an Arbitron defimtion
would constitute an improvement over the old one.

In order to avoid an arbitrary and capricious outcome, any presumption must. both
m theory and n practice, permit a party to overcome the presumption with evidence that

the Arbitron MSA does not reflect the actual choiees available to actual people At a

motmum. the FCC should clarfy that it retiins the discretion — and responsibility -- to

recognize evedence that a station or stations that Arbitron may treat as “in™ a given MSA
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does nothave an actual presence in the smaller area that 1s served by stations involved in a
particular proposcd transaction  In short, an “actual presence” test must trump any pre-
sumption m fasor of the Arbitron MSA

[0 date. the IFCC had relied on the coverage contours of the stations mvolved ina
civen transaction  That s the best starting place for determmmg whether a station s actu-
atly present in a market  The market arca served by the typical Class C facility 1s on the
order of nenty frimes as large as that reached by a Class A station. In the Nassau-Suftfolk
MSA discassed m Main StreeCs Connnents, the higher powcered Class B stations do not
rcach the cast end of Long Island, where Listeners and advertisers rely on the set of local
M stattons identiiied by the former contour overlap method us market participants What
should logically be u separate “market” for purposes of FCC analysis 1s not, becausc Mamn
Street has found that 1t cannot atford Arbitron’s services. Main Street’s largest competi-
tor. AAA Eatertwnment (with five IFM stations there!) would evidendy prefer that adver-
nsers be wnorant of Main Street’s strong presence 1n the east end of Long Istand. Thus,
there s little margmal subscription revenue available to Arbitron from carving out a sepa-
rate MSA (hat would reflect market realines  In short, Arbitron’s geographic boundaries
may be convenient, but as a rule they are less accurate than a radio signal propagation
standard at predictimg stattons” actual presence in a market.

1. Relying on Arbitron neglects the FCC’s public interest obligation and
unlawtully delegates power to a private entity.

The FCC responds to concerns about the unrehability of Arbrtron MSAs as an idi-



cator of the local radio market, in part, by deseribmg Arbitron’s ability to adapt its market
defimtion  Order at 277 - At the same time, the FCC s adopting a two-year delay m its
recogrition of the effect of Arbitron’s changes in order to keep Arbitron’s admitted
adaptability trom bemg used to mamipulate the Rules and win approval of otherwisc sus-
pecttrunsactions [ at 278 Obwviously, 101s difficult to reconcile these confhicting prmei-
ples s simply impossible to provide for timely changes in market defimitions, while
mmposimg a two-year lag before changes become effective

I.ven more troubling 1s the FCC’s apparent complete surrendering of 1ts own role
as guardian ol the public interest to a private entity, and a private monopoly at that. In
contrast to the FCC s mandate to consider comments from all interested parties, Arbitron’s
adaptability 1s 1estricted 1o those who subscribe to its service. In short, smaller broadeast-
crs that cannot attord 1o subsciibe (o Arbitron’s service are essentially disenfranchised by
the new dependence on Arbitron-defined markets. Arbitron certamly has no incentive to
respond to the coneerns of non-subscribers, even where (and, perhaps, especially where)
such non-subscribers might be able to demonstrate that Arbitron’s market definitions do
not reflect the actual presence of stations in a market or a geographic area that makes
sense under fundamental principles of cconomics

Morcover, the FCC cannot delegate to Arbitron power that 1t does not have  Since
the FCC has no power except for that which is delegated to 1t by Congress, the agency

cannot delegale 1o Arbrtron a role that Congress could not delegate directly 1t 15 well



cstablished that Congress may not delegate its own power to a private entity such as Arbi-
tron Lo Schecter Poulime Corp v U, 295 1) 8,495 (1935). To the extent that the
[ C'Cchies solely on Arbitron-defined markets to evaluate comphance with the FCC7s
Multiple Ownership Rules, the Order constitutes an unlawtul delegation of federal power
o a private enlity.

I1I.  The Commission Failed to Consider the Inadequacy ot Arbitron’s Mar-
het Boundaries tor FCC Purposes.

Remarkably, the Order does not speak to the substance of Main Street’s Comments
at all - Specrfically, Mam Street was one of the few commenters n this proceeding to
demonstrate the madequacy of rehance on radio markets as defined by Arbitron i some
situations  Yet the Comnussion failed to consider Main Street’s emphatic rejection of the
notion that because geographic markets as drawn by Arbitron arc used by some advertisers
m some situations they arc appropriate for I'CC purposes

Marn Street offered its own circumstances as an tllustration of how mappropriate
an Arbitron-detined matket would be The Arbitron Metro in which WLNG operates s
(the Nassau-Sultolk market This vast arca 1s morce than a hundred mules long, far too large
to be served by any sigle radio station Its heavily populated western scctions (Nassau
and Western Suttolk Counties) metude over nvo mutlion people who are not reached by the
stgnals of WLNG or any of the other stations with which WLNG competes on the Rast
I'nd of Long Island  Conversely, none of the stattons that scrve Nassau County compeles

m the Hamptons, because none of them has any appreciable reliable signal there. Adop-



ton of wmarket detinition that turns a blind cye to the unrcalistic nature of such Arbitron
“markets” cannot be conststent with the public interest.

V. I'he new market definition retains all of the defects in an inftexible
application of the previous market definition.

In its Conments, Mamn Street noted that an inflexible application of the old market
definition could produce riational results. Comments at 6-8. Many of these concerns
were deseribed i the O der as good cause Tor disposing of the old market definition en-
urely  As much as Muin Street recognizes these problems with the old system, the solu-
tion adopted by the Comnussion amounts to elimimation of baby along with bathwater

As Mam Street’s Comments explamed, the FCC emjoyed diseretion to overlook
contout overlap when the evidence reveals that stations were not actually present in the
matket relevant 1o a proposed ttunsaction  In fact, the agency 1s obliged to exercise that
discretion Comments at 4-9 Unfortunately, as noted above, the Order provides no guid-
ance as o how an applicant or petitioncr may overcome the presumption 1n favor of an
Artbitron MSA - In the name of improving on the previous methodology, the Comnussion
ntay have made matters considerably worse.

In the ey ent that the Comnussion remams determmed to adopt the Arbitron MSA s
the measure of the relevant geographic market, the FCC should provide the missing guid-
ance as 1o how the presumption in favor of Arbitron-defined markets can be overcome At
a miunum, the agency should clarnify that the presumption will be overcome by evidence

that stations included i o market by Arbitron do not actually compete tor listeners with



10

the stations mvolved in a proposed assignment or transfer.
B. Noncommercial Stations do not Compete With Commercial Stations.

Fimally. it s oxymoronme to count noncommetrcial stations as competitors ot com-
merctal heensees Commercial stations compete with each other for advertisers, whercas
noncommerctal operators do not While noncommercial licensees may contribute to the
diversity of viewponts avatlable in o market, they are nrelevant to any analysis of cco-
nomic competttion U nderwriting announcements™ should only be allowed to a point
short of where they would compromise the fundamental noncommercial nature of opera-
vons i the reserved band - That pomnt s also short of where non-commercial stations can
be considered tull market participants for purposcs of the multiple owncership rules.

A maiket mught theoretically support five noncommercial stations, but1f only onc
party controls all ot the commereial stutions on which advertisers may adverttse, that sole
commercial operator enjoys a monopoly. It therefore makes no sense to cvaluate the com-
petitiy ¢ conditions i a market by treating noncommercial stations as relevant to the nu-
merator o1 denominator relevant to the statutory numerical hmits. This 1s especially s1g-
miicant m heht ot the fact that the multiple ownership rules do not apply to non-
commercial stations - What the Commuission nmight count as five antagonistic voices today

for purposcs ol the denommator in a transaction in the commercial band may next year be

Just one volce

Aceordmgly, the Commission should exelude noncommercial stations when evalu-



atng comphiance with the Multiple Ownership Rules.
CONCLUSION

In view ol the forcgoing., the Commission should reconsider its adoption of the Ai-
bitron MSA as o mcans of measurng comphance with the Multiple Ownership Rules.
I'he IFCC should erther retain the previous market defimition and the diseretion that histori-
cally accompanied it. or clanfy that any presumption in tavor of the new market definition
will be overcome by an actual presence test. Furthermore, the Commussion should ex-
clude noncommercial stations from the count of stations that actually competc tor
adv ertising revenue with commercial licensees tor advertising revenue.
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