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Str M M A R Y  

111 (ircck mytholo~y, Piocrustcs hiid a bed that, he claimed, would fit everyone. In 

o i ~ l c r  lo i - c~o i i c i I c  this c la im  with reality, any guest who w x  too tall would have 111s tcct 

i.hop'pcd off. M~IIIIC tlic sho i - l  I is i to i -  would be sti-etched to f i t  the bed The Coinmission's 

~lccisii)ii to adopt the Ai.bitroii Mcti-o S u i ~ e y  Area for the purpose of evaluating coinpli- 

iiiicc \\ 1111 tlic blt i l t iplc 0wiiei.sIiip Rules IS ii similarly disastrous one-sii.c-fits-all effort. 

T h e  ( ' o m m i s s i o n ' s  acloptioii ol'nn Arbiti-on-defined iiiarltct i s  defective on at least 

fotii~counts. Fii-st, wl ic rcas the FCC' IS chiirgcd with regulating in thepublic interest and IS 

; icccssihlc lo all interested parties, Ai-bitron can-ies onlya profi t  iiicentive to be responsive 

lo i t s  siihsci~ibei~s (Moi-co\'ci-. ;is ii ~iionopoly, i ts  incentive to respond to o q ~ o n e  I S  less 

proiioiinccti ) I3ecatisc h e  go;ils ofAi.hiti.on and the FCC iire not identical, the rel iahi l i ty 

o f thc  A h i l i - o n  definition hi- F ( ' C  ptii-poses is suspect. Indccd, relying on Arhitron yiclds 

ai-hi trai.? ii iid ca ~pi~cio~is  i'esti I ts 

111 ;itlclition. the F( 'C may not surreiidei. to a private entity its responsibility to regu- 

late spectrum ptirsuaiit to the ptiblic interest. Often, stations i i icludcd in i i  market by A r t -  

hi.011 d o  not actiially conipctc foi- 1isteiiei.s with a station that IS the subject o f a  pi.oposed 

tiaiisiictioii 111 ht ic l i  iiis1;iiiccs. partics iiitist be allowed to overcome any presuniprioii in 

f:ivoi. o f t h e  Ai.biti.oii-detined market. Wi~liout clai-ification from the FCC on this point, 

ihc I X U  I l d \ c [  delinit ion c~iil;t~~ftilly delegates the Comtmsslon's responslbrlltles to a pn- 

vatc entity 

I '~ i i - t l i c i~ i i~~ i -c ,  the I .C 'c '  ruilcd to consider Mali1 Street's argtinlcnts ~lgolnst iinduc 



,I 

i-cliiiiicc oil the Ai-bitroii MSA 10 evalt iate conipliaiicc with the Multiple Ownership Rules 

U i c  ot':i iii.iid\ct tlcfinitiori c lc i~vcd solely f rom the Arbi t ron MSA retains all ofthc dcfccts 

o t a i i  i i i t lcs ih le :ippi.o;icli tiiidci- the / W C V / < J / L , Y  iiiarkct definition, and adds new dcfccts iis 

\+e l l  

I. iii;iIly? inoiiconiiiicrciiil stat ions may contribute to diversity ofvicwpoints i n  ii mar- 

ILct, but hy dcfiiittioii thcv do iiot coiiipctc ccoiioiiiically for advertiscrs. Thus, the FCC's 

dccibioi i  10 ca in1  ii[) i ic[j i i i i i ieic:ial I-adio stations as if'they coiiipctc for adveitisers wi th h-- 

pi.olit l icc i i iccs i l i c s  iii tlic face o f thc  Commission's own regulatory sctieinc. 
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I<llles i l l ld  I’oIIcIcs ~‘oncernn1g MM Docket No 01-317 

Dcliiiitioii ~ l t  Radio Maidtets 1 M M Docket No. 00-244 

M a i n  Street Bi.o:idcastiiig Company liicorporatcd (“Main Street”), by counsel, 

i c i c b y  petitions thc C’o i i i i i i i ss io i i  t o  tcconstdcr aspects of the definition ofradio inarltets 

.icloplccl i n  the R q j o r r  i i i i d  O i t l i , i  m i d  Notice of P,-opoherl Ruleilznking, FCC 03- 127, ire- 

I c i i d  .Itily 2 ,  2003 (hci-ciiialici- “Ort lc~r”)  In tlie Oider, the Commission concluded that i t  

would no loiigci- c\:aluale coinpliaiicc with the Mtiltiplc Ownership Rules by relying on 

i.adio signiil propqytioii coiiIotirs to define the relevant inarkct Instead, the Arbitron 

Mcti-o Sui-vcy Area (“MSA”) \vi11 rcpliice ovei.lappingcoiitours as the “presuiiiptive”inar- 

Ikct rele\ a n t  to il pi-oposed timsuctioii Oider a t  274 The Commission also dccidcd that 

ii~iicoiiiiiicIci;iI I-adio s la t ions \\auld bc counted iis competitors in tlie local radio market. 

M;i i i i  Srrcct 15 the  Iicciisce ofa  singlc FM radio station WLNG. Sag Harbor, New 

WLNG and  a s in i t l l  set otClass A ( 0  ItW) stations compete against each other in Yoi-IC 

the small h u t  he~ivily-consoli~i~~~ed iniarltct of Eastct-n Long Island, otherwise known iis the 

I i a i i i l ~ t o i i ~  Ai hitron includcs th is  inaikct in  a much  Iargcr gographic grouplnglcnown as 

[Ilc “ N .  ‘i\sCiu Sufti, l l~” M A  Main Sti.cct caii therefore testify to the aberrant results ofany 
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pcilicy i h a t  \\,ouid iiihitriii-ily peg all innrliel clcfitiitions to the Arbl t ron M S A .  Indeed. on 

Match 77. 2002 Main Sti-cct ~t ih i i i i t ted  C ' o / / / / / / o / r c  in the above-captloned proceed~ngs 1 1 -  

l t i~ l i~at i i ig 1111s point Thcsc ( ' o / i / / u c , / / / , \  \hould lhii\,c informed the Commtssion's dellbei-a- 

l i ons  to i l i c  ck lcn i  ofpct\ t idii ig the bC 'C against a irulc automatically relying 011 the Arbi- 

11-oil M S A .  l-iI,cwisc. bldiii Sii-ccl's cxpci-iciicc iis ii commercial broadcaster contrncltcls 

aiiy inotion t l iat iioiicotiiiincrci;II stations compete with their for-profit counterparts in the 

i i i ; i i i~ici  c:oittciiiplatcei hy ('oiigi-css in  fashioning the inumci-ical radio owiicrship l i m i t s  

blain S ~ i c c t  i c i - c l i y  a i i ip l i  l ies  the c i c l ~ c t s  i t  idctitiliccl pi-cviously and elaborates on thein. 

.As cupl;iined helo\\,, the ( ~ ' o i n i i i i i s s i o n  should reconsider its adoption o f the  Arbitron M S A  

I O  dcliiic I o ~ i l  I-XIIC~ iiiai-l<ets i ~ n d  either ( I ) i'eiiistate the previous inarket detinition. o r ( 2 )  

cI;ti-iIy Lliiit an "cicttial p i c x i i c e "  test \\#ill trump m y  presumption i n  h v o r  o f the  Arbiti-on 

M S A  I-'L irtheimoi c , t lic C 'o 111 111 I 5 5  I on s h o  Li I el i.ccons i de t- t l ie treat in en t o f  lion coni nieici a1 

i l i l l l 0 l l . i  a \  c:onlpct"o's 111 Iucill I;lcilo l l l~t l~ l<cts 

* *: :I: 

,A. FCC Use o f  ,Arbitron-l)etinetl Markets is  Contrary to the Public Interest. 

Kclyi i ig on the A i  Iiitt-on MSA to evaluate compliaiicc with tlie Mult ip le Ownei-ship 

I?ti lcs \tiIli.i.s fi.oiii at Icai t  tc i t i i - f i t ; i I  Ilaws. I;irst, using the Ai-bitron M S A  as a presutiip- 

I I V C  t id i i i i r io i i  o t  the Iociil I-ndio iii;irltet for FC'C' pui-poses produces arbitrary and capvl- 

c i o ~ i s  rcstil ts Second, tlcpciicling on Ihc Arbiti-on M S A  neccssat.~ly neglccts the FCC's ob- 

llpii11oil to ~-cgt~Iatc I~roaclcnstci~s in ;I iiiaiinercoiisistent wi th the public interest and Insteael 



~i i i l ; iwl ‘ t i l Iy  delegates l l ic  C ’o i i i i i i i s s io i i ’ s  I-csponsibililies to ii private entity Third, the FC’C‘ 

t;rilctl to cniisidci- Main SIi .ccr’ i  ai-gtiniciits q o m t  tindue reliancc on tlic Arbitron M S A  to 

c \ ~ ~ i I t i a t c  coi i ip l i i i i icc w t l i  the Mtiltiplc O\\,iicrship l iti lcs. Fourth, the adoption ofii iiiiil-ltct 

dcl i i i i l ion clei.i\:cd solely ti-om thc Ai-hitron M S A  rctaiiis all o f t l i c  defects, identif icd by 

hliiiii Sri-ccr. i n  i i i i  i i i l lex ih lc  application o t ‘ t l i c / ) rc im i / .~  inarltct definition, and adds new 

dclihcts ;I5 \vel1 

1. 

T h e  goiil o f t h e  FC‘C”s hlti l l iple Ownei.sliip Rules has long been “to promote c o n -  

1x1 I I I on and \! ic \ \  poi 11 I (1 i \:ei‘s i ty \\:it11 i ii Iocii I i-ad io markets.” Biennial Review Report, 

/WS / ! I C , / / / / / ( / /  / ?c , , q i / / i / / o /  I. K c i ~ i c ~ r i ~ .  I 5  ITCC Red I 1058, 152 (2000) Sti.ict compliance 

\\ i th l l ic  Riiles inay pi-oduce “tiniiitcndcd restills that are contrai-y to C’ongress’ intent” i f ‘  

~ l i c  methodology ciiiployctl IS inconsistent wit11 ‘ ‘a rational definition of r;idio ‘market’ that 

ictlccts the i i t i i i ibci- o i ’ s~ : i t io i i s  to wl i ic l i  I is tc~ic i -s in  a particular market acttially have :IC- 

~ c \ i  ’’ / W c Y  li/“iiiiiii/  I?c.,y///trio/.i, l?c’ i ’ /e~i t~.  ,s i /p / - i / ,  at 11 04-05. The Rules WCIK desigiied to  

icllcci “ ihe iictu:il o p t i o i i s  ii~;iilahlc to 1islciiei.s mid marltct conditions faciiig the part~culal- 

~ t ; ~ i i o i i ~  111 i l ~ i c ~ t ~ o ~ ~ . ”  /’c~~/c.\o/, / lror/ im,  / N , ~  8 FCC Rcd 7595, 7506 ( 1  903) This, the 

F(’C”s Vlultiplc O\+’iiersliip Rules should rely oil a radio marltct definit ion precisely to  cs- 

i ; ih l ls I i  \blic~.c I i s l c i i e i .~  aiid aclvci‘tisers confront essentially ident~cal  clioiccs, so as to en- 

w r c  that I ~ s t e i i c i - ~  aiid advci.tisci.s have ii i i i iniii iti i i i threshold iiumbcr o f  competing ol’- 

[lqiiig thc ,Arbiti-oii MSA produces arbi t rary  and capricious results. 

I l o i l s .  
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One c i ~ i i  ciisily clisccrii lio\v the ccinflicting, distinct puiposes of Ai-bitron and the 

I 'C~C' \\ otild mi l i tate against i.cliaiicc oii tlie Arhitron MSA to iiieastirc compliance with the 

\4ult iplc O \ v i i c i s l i i p  l ~ u l c s  I ' l ic  pt ih l ic  i i i tci 'est in competition and divci.sity, as opposed to 

. ic l \ci- t i~ci-s'  intcrc\t iii p iy i i ig i;itioiial rates, i s  achieved only i f t h c  gcographic area is de- 

l i i ic t l  :is ;I I.L\LIII ol'an analysis th;it predicts the rrc./riiil/~,-esenL.e of every station iii ;I iiiw 

I\CI  l ~ l ~ / l ~ l ~ ~ l l / ~  1 0  ( I  / J l  O l / J ( J ~ ! \ ( . d  / 1~1111 \ (11 ' /1011  

,I1 h i~ i -o i i~  I io\vcvcr3 cares not ii tig about thc public intci-cst 01- tlie actLial presence of 

~ t a t i o i i s  in  the  p i~cc i sc  gcoyi.tipliic i i i ; i iket relevant to aproposed transaction. Kathcr, Arbi-  

i io i i  i s  iiitei.cstcci in  scl l i i is  1 0  bi~oadc;istei~s and advertisers 111 a geographic region stibsc~.i~)- 

t i o i i ~  io i i  \cry expensive sei-\ ice l l i a t  ptii'ports to  retlect audience share wi th in that gco- 

si-iipliic i-cgioii At-bitroii's ctistomci-s l i a v e  not historically concerned thcnisclves wi lh  the 

iitiinhci- ~I'siiitions iii ii iniaidtct, I 1' , ivliei-e the s:me coiisuincrs wci-c faced with the siliiic 

choices I ii,tcad, Arbi tmi ' s  ctistoii ici-s ciirc only for data that c u i  be coiisti-ucd as showing 

I l l a t  ii gi\ 'ci i statioii 01- gi-oup i.ciicIics a i i iaximtini  number of Iistcnci-s i n  a region that wi l l  

not pi.o\c it Sluillhllng hloclc 10 the Cleelsloll to buy t imc 

l ' hc  IT'(' 1101~ 1pl;ins to begin with ;I geogriiphic area as defined by Aihttron instcad 

oi'cnding \L 1111 ii yeogi-apliic i i i u  ;IS dctincd by cvidence or prcdictioiis of an actual pres- 

ence bb cvci-y i i i c l t idcd  sliitioii In doing so, the FCC has placed the cart before thc lioi-se. 

45 'I i-csult, the ( ' o m i i i i s s i o i i  would iio\v ignore the fact that  large rcgions within ii given 

VISA iiiay iiot i.ccci\'e the signals orthose stations that Arbitron has Included in the mai'- 
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Ikci l<c l !y i i~  oil ;I  i i iclhodology s o  pocirly matched to tlie logical fi.aniewoi.k ofthc RtiIcs IS 

cci.t:iiii to pi~oducc :iibiti.;iry iii id capricious results. 

III \.IC\\ ~ I ' I l i c  I l a w \  iii the Ai-hiti.oii-cletiiied inarltct for FCC intiltiplc owiici-\li ip 

p ~ i i q ~ o s c s .  ~ p c i h ~ p s  the i i i o s l  11-oubling irspect ofthe Order IS its h i l u r c  to provide any g~iid- 

;iiicc \\it11 i.cspcct ki l t i s ~  liow hard and fast the agciicy has established the "pi-cstiiiipLivc" 

..\i-hiIi.oii i i i ;~ i~kc t  t ic l i i i i t io i i  iis tlic iiic~istii-c o l ' h c  relevant mai-ltct. Can this presumption he 

o\civxmic iii t l icoi-y and in  practice'! Uiidci- (he previous standard, the Coiii inissioii hiid a 

Iiistoi-y ol 'ckercis i i ig tli ici-ctioii whei.c cvidci icc tliat a given station had no actual coinpcli- 

I I \ C  p i c x m c c  111 ;I iiiurltct i-chti~tccl iiiioiniilotis i-csults that would flow from a less t lcx ih le 

;ip1)i-oiicli I mdcr the i i c \ ~  i i ic t l iodolo~y,  pi-ccisely what standard, if any, \vi11 be useti to 

dcIcimiiiic \\' l ictlici. r l ie e\ i t ic i icc  IS s t i t t ic ient  to ovcrcoiiie the prcsumption in favoi -o t thc 

, \ I  hirroii mai-l,cr'I I'Iic Ortic,/-'\ silence oii these questions suggests that the Arbiti-on clefi- 

i i i t i o i i  \\<is adopted foi- waii l ol ' ; in  easy altcrriative. The Order betrays a lack ofcai.eftil 

t lcl ihci~otioii in  tlic ptiblic iiitci-est to suppoi-t the conclusion that an Arbitroii delinition 

\ \O l l l t i  conil ltt l tc ;in Impi-"\~el l lcl l t  O l 'C I '  t h e  old one. 

111 o i ~ i c r  to  a\oid ;in arhili-wy ai id capi-icious outcome, any presumption must. both 

111 thcoi-y a i id  iii pi.aclice. p c i ~ i i i t  ;I Ipai-ty to  overcoinc the pi-ewmption with evidence that 

i l ic  .Ai.bitron U S A  docs iiot i-ctlcct the actual clioiccs availablc to  actual people At a 

in~nimt in i .  thc I.( '( '  should c la i - i l y  h i t  it iretaliis the discretion  and rcspoiisibility -- I O  

i c c o g i i / c  c\,idciicc t l i i i l  ; I  s t a t i o n  01. stations i l i i i t  Ar1)itroii may treat as "in" 21 given M S A  
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clnci no1 Iia\,c i t i t  actiiii l pi-esencc in lhc sniallei.iirea that IS scrved by stations Involved 111 a 

partictilai- p i q x ~ s c d  ti-iinsiictioii In short, an “actual presence” tcst must trump any pt-e- 

p\  en ti.iin.;actioii ‘I’hat i i  ~ l i c  best stai-t i i ig pl;icc fordctci-mining whethera station is  ;iclu- 

U S A  t l i \cussctl  in Main Street’.; C ’ O / I / / / / P / / / S ,  ihe higher powcred Class B stations do not 

ii‘iich the east end 0 1  Long Island, \\ ‘ l iere l isteners and advertisers rely on the set of‘ Iociil 

I- h.1 st;ition.; idciiti lied h y  t h e  foi-mer conlour ovcrl;ip incthod as market participants What 

s h o u l d  l o ~ i c a l l q  he ii \cp;iratc “iiiai-ltci” tor piit-poscs ofFCC analysis i s  not, because Main 

101. 4 A A  L.ntcitainmcn1 (w i th  l i \c FM stxions tlici-el) \vould evidently preferthat advcr- 

I I ~ C I . ~  hc iyioi-unt o t  Main  Street’s sti-ong presence iii the east end o f  Long Island. h s ,  

l1ici.c IS Ilttlc miii-~ii i i i l  st ibsci~ipl ion rcvciitie ~rvarlable to A r h t r o n  from cai’ving out a sepa- 

i.;itc MSR Ih;it wodd i.cllect m;idtct I-ealltles I n  shoit, Arbltron’s gcog~.aph~c bound;ll-les 

ini;iy hi‘ convenient. h t i i  ;I\ :I i d c  they i i ic  less accurate than a radio signal propagation 

\t;iiidai-d at prcti icl it ig stations’ iictuiil pi-csencc in a inarltct. 

1 1 .  I<el!,ing 011 Arhitrori neglects the FCC’s piiblic interest obligation mid 
iiril:iwfuIIy delegates power to a pr ivate entity. 

The F(X’ I-cspontls to coneelms about the unreliability ofArbitronMSAs as a n  i d -  



cator ot the 1oc;iI i~adio i i iuikct. iii pii-1, hy clcscr~bing Arbitroii's ability to adapt its market 

ilclinitioii O / t / c ' /  .it 277 ,At the same tiine, the FC'C i s  adopting a two-year delay i n  its 

r c e o y i l i o i i  01' l l i c  cfi'cct ot' Ai.hiti-on's chaiigcs in order to ltccp Arbitron's adiiiittcd 

~ i d a p t ~ i t ~ i l ~ l y  li-om being tiscd to inaiiipulatc the Rules aiid w i i i  approval o f  otherwise SLIS- 

pcc t  ti-;iii\acrioiis I t /  ;it 27s  O l ~ v i o ~ i s l y .  i t  IS dii'licult to recoiicile these coiif l icting princi- 

lplcs 1 1  i s  s imply i i i i po~s ib lc  to provide for  timely changcs in market detinitions, wli i lc  

imposing a t\b'o-ycai. Iiig before cliaiigcs bccoi i ic effective 

b,\'cii iiioi-c troubling is  the FC'C's apparent complete surrendering o f  its own role 

'IS ~ u u ~ ~ t I i ; ~ i n  oi' i l ic  publ ic i i i tci.c\t to ii pi.i\:ite entity, aiid a private monopoly a t  that. 111 

~ o i i i i - ; i s i  io tlic kc'('-\ iiianclatc to coiisidcrcoiiinients froin all interested parties, Arbilion's 

.~d, ip~;~hi l~ty i s  icsti-ictcd IO tliosc who siibscribc to its service. In short, smaller broadcasl- 

CIS that  cannot ;itfoi-cI to stibsci ihc 1 0  Arbiti.oii's service are esscntially diseiifr~mchisctl by 

the new dcpci idci icc 011 Ai-hiti-ii i i-defiilcd iiiai-licts. Arbitron certainly has no incent~\.c to 

I cspoiid to  the coi iccrns of inon-subscribers, c\'cn where (and, perhaps, C , S / W C L O / / ) ~  \vlici-e) 

wcli n o i i - s ~ i b s c ~ - i l ~ c i  s might 111) able to dciiioiist~itc that Arbltron's market detinitions do 

1101 1-etlccl ~ l ic  ; ictual pi-csciicc of stations in a marliet or a gcogi-aphic area that maltcs 

\e11 \c LI 17 clci- tu ii t ia  in cii t;i I pin ii C I  12 I es of ccononi I cs 

Moi -co~c l - .  the N ' C  cannot delegate to Arbitron power that it does not have Since 

lhc I:( '( Ii:i\ 1 1 0  I ~ O \ V C I '  c ~ c c p t  I~II- that wIiIch I S  dclcgated to I t  by Coilgrcss, the ;igciicy 

11 1s well cannot d e l c p l c  LO Ai-bltron ii i d c  that ('ongrcss cotild not delcgatc dil.ectly 



I C ' C '  i c l i c \  solc ly on Ai.biti.on-cletiiicd markets to evaluate compliance w i th  the FCT's 

LItiIiipIc Owiici-ship Kules, the Oi.dei. constitutes a i l  u n l a w f u l  delegation of federal po\vci- 

I 11. T l ic  Coiiirnission Failed to Consider the Inadequacy of' Arbitron's Mar- 
let  Boundaries lor FCC Purposes. 

l ~ c i i i a i - l ~ i b l y ~  tlic O / - t / c , /  docs  iiol speulc to the substancc ofMain  Street's Comments 

, i t  i ~ l l  \pccific'llly. Vain SIIKCI \\;IS one o f  tlic fcw coiiiiiienters i n  t h i s  pi-oceediii? to 

(lciiionsti.atc tlic iiiatlcqiiacy c11'rcliancc on radio markets as dcfincd by Arbi t ron 111 i ome 

siriii itioii\ Yet the ('ommission tailed to considcr Main Street's emphatic rejection o f the  

notion tha l  hccirusc gcogi-aphic i i i i i i~kcts iis di-au ii by Arbiti-on arc used by sonic advcit~sei-s 

111 so l l l c  s l lL la t lo l l r  tl1cy ai-c ap~"'"pi-l"tc fo1- FC'C pLil1'oses 

M;iin SIi-ccl offei.cd i t s  own  circuiiistanccs as ail illustration of how inappropriate 

; i n  ,2i.hiti-oii-deiiiic(i i i iai  Ikct would Ihc The Arbi t ron Metro in which WLNG opci-ates IS 

llic ~ ; i s s ~ i t i - S i i l ' I o l k  i i i ; i r l tc~ ' I~ I i i s  vast ai.ca IS iiiorc than a Iiuiidrcd iniles long, fartoo laigc 

io h e  sciwctl by i i i iy  single i-;rdio \tat ion I t s  hcavi ly populated western sections (Kassau 

,iii(I l i"c\tciw Stii'lbllc ( 'o t i i i t i cs )  ii icludc civeriii 'o /~ /d lm/z/~eop/c \vho are inot i.eachcd hy the 

sigiiLils 0 1  WL-NL 01. any o t  tlic otlicr stations wi th  which WLNG competes on thc Enst 

I7iitl of1 .oiig Is land ('oiivci-sely, iioiic o f thc  stations that sei-vc Nassau ('ounty coiiipcles 

111 the I iaii iptoii\. bccatisc i io i ic  o f t l ie i i i  h a 5  any appreciahlc ireliable signal there. A d o p  
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tion ot;i in;irltct tlctinitioii that turns  ;I blind cyc to the unrciilistic nature ofstich Ai-bitron 

" i i i r i i  Ikc~s" c i i i i i io l  he consistent w i t h  the public interest. 

I \ ' .  I'lie new market  definition retains a11 o f  the clcfects i n  an inflexible 
;ipplicatioii of t h e  previous market  definition. 

111 its C ' o / i / / i / o / / / s .  Maii i  Sti.ect iiotcd thiit a n  in f lex ib le  application oftlieold iiiarltct 

\vc ic  t i c x i - i h e d  iii tlic O / t / c t  iis good ciitisc rei. disposing o f the  old innrltet dctinitioin en- 

~ i i rc ly  !\\ iiiiicli ;IS Main Sti-eel i-ecogiiir.cs these problcins will1 the old system, l l i e  solu- 

ti011 ;itlopled by tlic Commission nmounts to elimination o f  baby along with bathwatcr 

disc ic t ion C ' O / / / / / / C , / I / . S  a t  4-0 I !iitorttiiiatcly, ;IS iiotcd above, tlic O/-drrprovidcs i io gti~d- 

i i i icc  'IS to l io\~ i i i i  applicant 01- petitionci may ovcrcoine the prcsumptlon iii favor o f  an 

' \ I  hi t i .oi i  MS.\ 111 thc iiamc o t i i i i p i . ov i i i g  on the previotis iiicthodology, lhe Commission 

;I i i i i i i i i i i i i i i i .  the a ~ c i i c y  shou ld  clai-ity tha t  the prestimption will he overcome by evidence 

~ h t  stations inc l i i t icd iii *I iiiai.LcL by Ai-bitroii (lo not actually compete hi- 1istenei.s wit11 
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the s la t ions  iii\ol\;cd in ; I  pi~oposed assignnient or transfer. 

13. Noncommercial Stations do not Compete W i t h  ('ommercial Stations. 

Ibin;illy. I I  I> oxyinot~oi i ic  to count iioticoiiiinc~.ciiiI stations as competitors o t c o m -  

~iiciciiil I i c c i i s c c ~  ( ' ~ ~ n i t i i c i ~ c i a l  stations compctc with each otliei- foi-advei-tisers, whcrcx 

~ i ~ ~ i e ~ i i i m c i ~ c i a l  opci.ntoi.s d o  n o t  W h i l c  i i~ i icoi i in ie i -c ia1 licensees may contributc to the 

t l i ~ e i ~ t y  o t  \wcwp~i i i t s  ~ i \ ~ a i l ~ l i l c  111 ii mai-ltet. they ai-c 11-I-clcvant to any aiialysis o f c c o -  

i io in ic  co i i i pc i i l i o i i  "I ~ i d c i n ~ ~ ~ ~ ~ i i i g  iiiiiioi~iicciiieiits" should only be allowed to ii point 

h h o i - I  of'\\. 11ci.c Ihcy \ + ~ L I  Id coiiipi.oiiiisc tlic tiiiidamcntal noncommercial nature of opera- 

~ i o i i s  iii the icsctn ecl hand That point IS also short ofwhere iioii-coiiimercial stations can 

lx coi i~ ic lc i .cd tii l l iii;ii-ltct pal-ticipnnis for piii.poscs of tlie inultiple owncrsliip rules. 

!\ i i i r i i  lic~ might thcoi-c~ic:illy suppoit five noncommcrcial stations, but if only one 

p i i . t y  u i i i ~ i ~ d s  all oftlic coninic i~ci i i l  i tations on which advertisers may aduertise, that sole 

c~ i i n i i i e i~c i ; i l  o p c i - ~ i ~ o i ~  en joy i  ;I iiioiiopoly. I t  t l ie i t tore inaltes no sense to evaluate thc corn- 

I ) C L I I I \  c co i i t l i t i ons  in i i  inai-l\cI hy treating iioiicoin~nci-cia1 stations a s  relevant to the ILI- 

i i i c t -a io~~ 0 1  i lcnoiiiinatoi- i~clevant to the ctattitoiy intimerical l imi ts.  This 15 especially sig- 

i i i l i ca i i i  i i i  I i$I o t  the liicl tli;it the in i~ l t ip Ic  ownership rules do not apply lo  11o11- 

coi i i inci  cia1 s t a t i ~ i i s  \b'h;it thc ( ' o i i i i i i i s s ~ o i i  might count a s  five antagonlstlc vo~ces  today 

 IN Ip(tl-posc~ o1'iIic t icnoininatoi~ i n  ii ti-ansaction in tlie commercial band may next ycai- be 

J L I i 1  o n e  \ O I C C  

!I ccs )id I 11 2 I y, the ( 'I) 111 111 I ss I on s lieu Id exc I tide iioncommei~ci a I stat lolls when w i i  lu- 



111 L IC\\ oClIic loi-c:oiiis. l l ic ( o i i i i i i i ss io i i  sliotild reconsider i ts adoption ot the Ai-- 

hili-oil VIS4 a b  i i  i i i c i i i i i  o t  iiic;rstii.iiig coi1ipli;iiice wi th  the Mult ip le  Ownership Rules. 

f h c  r( ' ( '  should citlici i.ctaiii t l i c  p i~cvious iiiarltct dcfinitioii kind t l ie disci-ction that i is tor i -  

c,illy ;iccoinpanicti it. oi clti i- if) that any p i~es~i i i ip t io i i  i n  fiivor ofthcncw mai-ltct dctinitioii 

\ A  1 1 1  Lhc o\  ei'coii ic by ;in actual Ixsciicc tcsi. Ftii.therinore, the Commission should ex- 

clude i i ~ i i ~ ~ i i i i i i e r c i a l  ~ ~ a ~ i i ) i i s  fi-on1 tlie count o f  stations that actually competc foi- 

,id\ cr t i i i i ip  i.c\ ciiuc \I it11 coi i i i i icrc ia liccnsces for advertising rcvciiue 
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