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Marlene H. Dortch, Esquire
Secretary

Federal Communications Commission
445 12t Street, SW.
Washington, DC 20554

Re:  Programming Exclusivity Contracts of Direct Broadcast
Satellite Providers

Dear Secretary Dortch:

Enclosed please find an original and 2 copies of Dominion Video Satellite,
Inc.’s Opposition to Daystar Television Network’s Request for Section 403
Inquiry and Declaratory Ruling.

An extra copy of the filing is enclosed. Please date-stamp the extra copy
and return it to the courier.

In the event there are any questions concerning this matter, please
contact the undersigned.

Very truly yours,

G

ark D. Colley

enclosures

cc: David Solomon, Chief, Bureau of Enforcement
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Federal Communications Commission SEP -2 2003
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ission

In the matter of: ) O of ¥

) FCC Docket #
Programming Exclusivity Contracts )
of Direct Broadcast Satellite Providers )

)

)

DOMINION VIDEO SATELLITE, INC.’S OPPOSITION
TO DAYSTAR TELEVISION NETWORK'’S
REQUEST FOR SECTION 403 INQUIRY AND DECLARATORY RULING

Domunion Video Satellite, Inc. (“Dominion™), a Direct Broadcast Satellite (“DBS™)
operator licensed by the Commussion, opposes the request for inquiry and declaratory ruling
submitted by Word of God Fellowship, Inc. d/b/a Daystar Television Network (“Daystar”) on
August 19, 2003 (the “Requesr”). For the following reasons, the Commission should deny
Daystar’s Request.

Preliminary Statement

Daystar has requested that the Commuission issue a ruling invalidating a private
programming contract to which Daystar is neither a party nor a third-party beneficiary. The
contract — which has been reviewed and approved by the Commussion — is between Dominion
and EchoStar Satellite Corp. (“EchoStar”) (the “Agreement”). Daystar asks that the Commission
invahdate this approved Agreement because it allegedly violates Commission regulations
requiring DBS operators to set aside four percent of available channel capacity for eligible
public-interest programming. See 47 U.S.C. § 335(b)(5) (2002); 47 C.F.R. § 25.701(c) (2002).
Daystar’s Request, however, amounts to nothing more than an attempt to circumvent a ruling
1ssued by a United Stated Distnict Judge holding that Dominion is entitied to a preliminary

injunction requiring that EchoStar comply with its Agreement with Dominion pending an




American Arbitration Association (“AAA”) arbitration between those parties. Daystar’s Request
also runs afoul of established law prectuding the Commussion from determining rights n private
contracts of 1ts hicensees. Further, contrary to 1ts claims, Daystar is not an eligible public-interest
programmer because it engages in commercial activity on its public-interest broadcasts,
including selling airtime for broadcast on public-interest set-aside capacity. And, Daystar has
exchanged excess compensation to EchoStar 1n return for being chosen over other eligible
public-interest programmers, which is another practice prohibited by Commission rules.
Factual Background

Dominion 1s hcensed by the Commission to operate DBS high-power television
frequencies. Dominion employs its FCC license to operate a television-programming network
known as “Sky Angel.” Sky Angel broadcasts predominantly Christian religious, minority and
educational programming to homes and churches. Dominion broadcasts Sky Angel
programming from two transponders on a satellite owned by EchoStar (the “EchoStar satellite™).
Dominion uses the two EchoStar transponders pursuant to a July 18, 1996 “Direct Broadcast
Service Transponder Lease, Channel Use and Programming Agreement” between the parties, as
amended (the “Agreement”).’

EchoStar, like Dominion, is also an FCC-licensed DBS provider. EchoStar operates the
programming network known as the “DISH Network.” EchoStar broadcasts the DISH Network
and other programming from other transponders on the EchoStar satellite, as well as from

transponders on other satellites.

' The original parties to the Agreement also included Directsat Corporation, Direct Broadcasting
Satellite Corporation and Direct Broadcast Satellite Corporation, which have all since been
merged into EchoStar Satellite Corporation.



Dominion’s FCC license authorizes it to broadcast from eight frequencies on a satellite at
the 61.5 degree orbital location, where the EchoStar satellite is situated. Under the Agreement as
amended, EchoStar leases eight transponders on the EchoStar satellite to Dorminion, and in return
Dominion subleases back to EchoStar six of 1ts frequencies, which permits EchoStar to employ
those six frequencies for its own broadcasting for the 12 — 14 year life of the EchoStar satellite.

The Agreement also contains certain restrictions on the programmung genres that
EchoStar may include on the DISH Network and that Dorminion may include on Sky Angel (the
“Exclusivity Provisions”). Under the Exclusivity Provisions, EchoStar is prohibited from
transmutting predominantly Christian programming on DISH Network channels except for three
existing Christtan channels that were broadcast on DISH at the time the Agreement was
executed. The existing Christian-therned channels are the Trinity Broadcasting Network, Eternal
Word Television Network, and Angel One.?

The Commission has reviewed and approved the Dommmion-EchoStar Agreement — that
included the Exclusivity Provisions. By order dated May 17, 1999 — after the final
promulgation of the relevant public-interest regulations — the Commission authorized Dominion
to broadcast from the EchoStar Satellite pursuant to the Agreement. (See Exhibit 1 hereto.)

Notwithstanding the clanty of the Exclusivity Provisions, in December 2002 EchoStar
began broadcasting two predominantly Christian-rehigious channels, Daystar and FamilyNet.
After months of correspondence objecting to this carriage, on April 9, 2003, Dominion filed for a
preliminary injunction in the District Court for the District of Colorado, asking that the court
order EchoStar to cease its improper broadcast of the two Christian-themed channels pending a

private arbitration to be administered by the AAA per their Agreement.

> DISH Network viewers and Sky Angel viewers can receive each satellite provider’s
programming separately or collectively on the same DISH-brand receiving equipment.



EchoStar has defended 1ts decision to begin broadcasting both Daystar and FamilyNet on
the ground that the Commission’s set-aside rules preempt the Exclusivity Provisions and forbid
EchoStar from considenng its pnivate programming contract with Dominion when choosing
among eligible public-interest programmers.

To fill 1ts four-percent “set-aside” requirement, EchoStar accepts applications from
potential public-interest programmers who are mterested 1n broadcasting on the DISH Network.
At the time it accepted Daystar’s application, three non-Christian-religious public-interest
programmers also applied for carriage on the DISH Network, but EchoStar summarily rejected
all three. (See Exhibit 2 hereto.)

Instead of choosing one of these channels, whose presence on DISH would have allowed
EchoStar to comply with both the regulations and the Dominion Agreement, EchoStar chose to
give Daystar a public-interest slot. The reason for this was simple: Daystar and EchoStar had
been mvolved 1n extensive negotiations under which Daystar offered to waive the “must-carry”
rights of 1ts local over-the-air stations 1n exchange for a public-interest slot for Daystar on DISH.
See 47 C.F.R. § 76.66(c)(2002). Correspondence between Daystar and EchoStar, as well as the
Daystar programming contract, make clear that Daystar was chosen over the three non-Christian
themed programmers because Daystar was offering to give up the “must-carry” bandwidth for its
local-into-local stations as compensation for carnage as a public interest channel. EchoStar took
the valuable bandwidth availability offered by Daystar as the quid pro quo for accepting
Daystar’s public-interest application. (See infra., pp. 13-14.)

On June 24 - 26, 2003, the district court held a full evidentiary hearing on Dominion’s
Motion for Preliminary Injunction. After three days of testimony and substantial pre- and post-

trial briefing, on July 9 the court issued a 19-page Memorandum Opinion and Order Granting



Plaintiff’s Motion for Preliminary Injunction (the “Order”). (Exhibit 3 hereto.) In the Order,
Senior District Judge John Kane found, inter alia, that EchoStar could have chosen public-
interest programmers other than Daystar that would not breach the Agreement while still
fulfilling 1ts public-interest set-aside obhigations. The judge further found that 1t was for the
arbitrators to decide the underlying merits of the dispute, including whether Commussion
regulations preempt the Exclusivity Provisions of the parties’ contract. The judge did comment,
however, on EchoStar’s preemptive argument, and found it to be a “‘gross distortion of plain
meaning” of the Commission’s Report and Order accompanying the set-aside regulations. (Id. at
14.)

Daystar sought to intervene in the district court action, but the court demed intervention
because the Agreement was a private contract between EchoStar and Dommion. (Exhibit 4
hereto.) Additionally, the court found that Daystar had no rights in the subject matter of the

lawsuit that would justify its status as a party in litigation over the Dominion-EchoStar contract.

ady’
Argument
1. Daystar’s improperly asks that the Commission invalidate a private contract and

for a ruling subverting a judicial determination regarding that contract.

Daystar, not satisfied with the distnict court’s findings of fact and law, has filed its
Request in an attempt to subvert the distnct court’s factual finding that “EchoStar will suffer
httle harm and only slight expense by exerting a positive effort to find and assist potential public
interest programmers to meet its FCC obligations while at the same time honoring 1ts obligations

under the Agreement. The two are not at all inconsistent or in opposition.” (Exhibit 3 hereto,

? Both EchoStar and Daystar have appealed the district court rulings. The appeals are pending
before the U.S. Court of Appeals for the 10™ Circut.




pp. 13-14.) This fact finding is supported by ample evidence adduced at the district court
heaning showing that many non-Christan channels applied for carriage as public-interest
programmers on the DISH Network, yet EchoStar instead chose Daystar — an entity whose
broadcast violates its private contract with Dominion. In addition, when adopting the set aside
regulations, the Commission 1nstructed that “each DBS provider must make reasonable, good
faith efforts to identify qualified national educational programming supphiers to satisfy its
obligations under our rules....” (Exhibit 5 hereto at § 125.) The Commission permitted DBS
providers to enter into joint ventures with programming suppliers, broadcast international
programming, and even pay for programming, all to facilitate public-interest programming
broadcasts. (Exhibit 5 hereto at §§ 89, 91; 47 CFR § 100.5 (c)(5}c).) The District Court found,
however, that EchoStar simply responds to inquinies rather than seeking out qualified public
interest programmers. (Exhibit 3 hereto, p. 13.) The Commussion should not disturb the Court’s
factual findings.

It 1s settled law that the Commission does not have the general authority to void contracts

between private parties. See Regents of Univ. of Ga. v. Carroll, 338 U.S. 586, 602 (1950). In

Regents, the Board of Regents of the University of Georgia had received a radio station as a gift,
and entered into a contract with the Southern Broadcasting Company for Southern to operate the
station. Id. at 588. The Commission determined, however, that Southern’s operation of the
station violated Commission rules. Id. at 589. Southem sued the Regents for breach of the
contract, and the Regents defended on the ground that the Commission’s rules made performance
of the contract impossible because there was a conflict between the rules and the state-law
contract claim. Id, at 592. The Supreme Court held that notwithstanding the Commission’s

rules, impossibility of performance was a state-law issue that had been properly decided in state



court. Id. at 593. The Court further held that “controversies as to rights between licensees and
others are outside the ambit of [the Commussion’s] powers,” and that the Commuission did not
have the “authority ... to determine the validity of contracts between licensees and others.” Id. at
602.

Here, Daystar mnsists that the Dominion-EchoStar Agreement 1s null and void because if
EchoStar is not permitted to breach its contract with Dominion, there may not be enough ehgible
programmers available to meet the four-percent set-aside requirement. (Request, p. 6.) Then,
Daystar requests that the Commission issue an order requiring EchoStar to disregard its contract
with Dominion, although a district judge has issued a factual finding that EchoStar can comply
with both the contract and the regulations. (Id. at 7.) Daystar’s Request amounts to nothing
more than an attempt to subvert the district court’s ruling and for the Cornmission to invalidate
the Dominion-EchoStar Agreement -— which the Commission does not have the authority to do.

2. The Commission’s DBS public-interest regulations are not intended to invalidate
private programming contracts.

Daystar also insists that the Commussion’s public-interest regulations must be read to
prohibit a DBS operator from entering into private contracts that exclude one particular genre of
public-interest programmers. (Request, pp. 5-6.) This interpretation, however, is contrary to the
plain language of the Commission’s Report and Order that accompanied the regulations.

One overriding theme permeates the Report and Order: Under the regulations, DBS
operators have lots of discretion, and may consider lots of different factors when picking among
eligible programmers. (See Exhibit 5 hereto, ] 99-102.) Absolutely nothing in the Report and
Order suggests that EchoStar may not honor its contract with Dominion when choosing among

eligible programmers.



Rather, the Report and Order 1s replete with references to DBS operators’ discretion to

choose among ehgible programmers and Congress’ and the Commission’s refusal to 1mmpose a

pervasive regulatory scheme on the DBS industry through the public-interest regulations:

“We conclude that the best reading of the editonal control language is that 1t
prohibits DBS providers from controlling the selection of, or in any way editing
or censonng, individual programs that will be carried on the reserved channels. It
does not, however, prohibit DBS operators from selecting among national
educational programming suppliers so long as the DBS provider does not refuse
to make unused reserved capacity available to qualified suppliers.”

“If the DBS provider selects from among these eligibles, we see no reason to
conclude that allowing the DBS provider to select the programmer would
contravene the fundamental Congressional purpose of making noncommercial
educational or informational programming available. Further. . . Congress did not
intend the ban on editonal control to bar selection of programmers; the ban comes
into play only after the programmer is selected.”

“[W]le believe DBS providers might permissibly considet a variety of factors in
deciding which programmers to select, including the broad genres of
programming they plan to provide ... the programmers’ expenence, reliability,
and reputation for quality programming, and the quality of programming they
may have produced in the past.”

“[Tthe power to select among qualified programmers does not amount to
‘editorial control’ that Congress ought to prohibit in Section 335(b)(3).”

“We decline to establish at the present time a complicated regulatory structure
that sets out specific and detailed rules addressing the particular conduct DBS
providers can or cannot engage in while selecting programmers.”

“[W1le do not believe that the purpose of the DBS channel reservation wouid be
frustrated by permitting DBS providers to select among qualified programmers
when the reserved channels cannot accommodate all eligible programmers who
wish to use the channels.”

“[W]e find nothing in the statute or its legislative history, indicating any concem
by Congress that one class of programmers might be favored over any other.”

(Id. at 99, 100, 102, 108 (emphasis added.)) As this language shows, there is no intention for the

public-interest regulations to supplant a DBS operator’s ability to enter into private contracts that

may limit its ability to broadcast a particular genre of programming. Rather, it is plain that




Congress and the Commission granted DBS operators considerable freedom 1 deciding which
programmers to choose for pubhc-interest carnage. EchoStar’s contract with Dominion simply
implements a discretionary judgment about programming genres carned on DISH, a decision
EchoStar was free 1o make with or without the contract. The fact that EchoStar implemented its
genre choice via contract 1s a meaningless distinction.® There 1s nothing n the Report and Order
or the regulations indicating Congressional or Commission intent that the regulations nullify
such private programming contracts.

Notwithstanding the considerable flexibility and discretion that the regulations give to
DBS operators, Daystar misleadingly asserts that the Exclusivity Provisions are voided by the
Commission instruction that “DBS providers would have to make sufficient channel capacity
available to fulfill the reservation requirements regardless of existing programming contracts.”
(Request, p. 4.) Daystar is refermng to section IV, paragraphs 124 and 125 of the Report and
Order, titled “Unused Channel Capacity,” which provides that a DBS operator may use set-aside
channel capacity for its own purposes only until an ehgible programmer applics. Then, the
“DBS provider will ... be required to vacate reserved capacity, regardless of contractual
obligations, within a reasonable time after a qualified programmer’s request for access has been
received.” (Report and Order, § 125) (emphasis added.) In Daystar’s view, this language means
that 1n choosing among several eligible programmers, a DBS operator may not consider its
private agreements. (Request, p. 4.) This section’s plain language shows that it relates only to

contracts with existing commercial programmers currently broadcast on set-aside channel

* Daystar’s wild hypotheticals about how EchoStar might systematically contractually tie up all
of the public-interest capacity does not merit response. On the other hand, if EchoStar decided to
fill the available public interest capacity by contracting with exclusive qualified providers of
various programming genres, it could certainly do so as a means to implement the allocation of
that capacity among qualified programmers.




capacity at the time an eligible public-interest programmer applies. Then, the DBS operator
must make the public-interest capacity available “regardless of contractual obligations” that
otherwise would have made that capacity unavailable. This has nothing to do with an agreement
that EchoStar made to refrain from broadcasting a certain genre of programming, particularly
when numerous other public-interest programmers have applied for carriage.’

Daystar’s reading of the Report and Order 1s wrong, as is its interpretation of Congress’s
and the Commission’s intent behind the regulations. The regulations permit EchoStar to choose
the genres of programming it will broadcast; they do not operate to invalidate the Dominion-
EchoStar Agreement.

3. PDaystar is not an eligible public-interest programmer because it engages in
commercial activities on designated non-commercial channel capacity.

Daystar asserts that it “unquestionably qualifies under the Public Interest Obligations as a
qualified public interest programmer.” (Reguest, p. 3.) Documents received in the district court
litigation show, however, that Daystar is not an eligible public-interest programmer because it
engages 1n commercial activities on channels reserved for non-commercial public-interest
broadcasts.

In the district court litigation, Daystar Chief Executive Officer Marcus Lamb submitted a
declaration in which he states that "Daystar's exclusion from DISH Network would deprive
Daystar of all the revenue uniquely denved from its access to 20 million viewers of the DISH

Network, which includes advertising, donations for important religious and social causes and

’ The Christian-religious genre is already represented among DISH Network’s public-interest
channels by Trinity Broadcasting Network (“TBN”) and Eternal Word Television Network
(“EWTN™). TBN and EWTN are currently designated by EchoStar as public-interest channels.
Even though the Commission encourages diversity in public-interest programmer selection
(Exhibit 5, § 117), by choosing Daystar EchoStar selected a programming genre already strongly
represented among DISH Network’s public-interest channels, while turing down several other
genres not represented currently on a DISH Network public-interest channel.
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revenue from the sale of time to other programmers on the Daystar Network, most of which
cannot ever be retrieved or recouped once lost." (Exhibit 6 hereto, § 13) (emphasis added.)
Additionally, the Daystar web page includes a reference to “Airime Sales” on which one is
directed to the individual to contact “for network program and spot time availabilities.” (Exhibit
7 hereto.) In violation of Commission rules, Daystar charges $3500.00 per half hour for
“network program” time, based on total network audience reach of 44 million (including DISH
subscribers), as stated in materials that Daystar circulated to Dominion’s programmers to justify
Daystar’s position regarding the district court litigation. (Exhibit 8 hereto.)®

Not only is Daystar improperly selling airtime on a DISH public-interest channel, but is
also doing 50 on its local full-power non-commercial educational licensed stations. Yet, Daystar
cites these local “educational” licenses as proof of its qualification to be a “public interest”
programmer on DISH. According to a recent FCC filing, Daystar owns and operates several
full-service television stations, including several supposedly noncommercial educational licensed
stations.” Comparison of a twenty-four hour period of Daystar’s national feed on DISH and one
of 1ts local stations shows that the programrmung is virtually identical. Thus, by carrying
Daystar’s commercial programming, its noncommercial educational stations are engaging in

commercial activities in violation of Commission rules.

® When Daystar was placed on DISH Network’s main programming satellite, its air time rates
increased from $2500 to $3500 based on the new DISH subscribers.

7 Dallas TX KMPX-TV 29 {Channel allocated to Denison, TX), Denver, CO KRMT-TV 41,
Houston, TX KLTI-TV 22 (Channel allocated to Galveston, TX), Boston, MA WYDN-TV 48
(Channel allocated to Worcester, MA), Norman, OK KOCM, Phoenix, AZ KDTP, Honolulu, HI
KWBN 44 and Little Rock, AZ KKAP. (Exhibit 18 hereto.) While the above stations are
licensed to different entities, Marcus Lamb is shown in applications on file with the Commission
as the President of each entity: WYDN-TV, Educational Public TV Corporation; KMPX-TV,
KLTJ-TV, and KRMT-TV, Word of God Fellowship, Inc.; KDTP-TV, Community Television
Educators, Inc.; KWBN HO’ONA’AUAO-TV, Community TV, Inc. Daystar 1s also currently
seeking approval to transfer two full-power commercial licenses for educational licenses: Dallas
KMPX and Phoenix KDTP.
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In addition, Section 73.621(d) permits a noncommercial educational station to present
programmung produced by or at the expense of, or fumished by persons other than the hcensee
only if no other consideration than the furnishing of the program and the costs incidental to 1ts
production and broadcast are received by the licensee. As explained, Daystar has a $3500/half-
hour rate for programming time on 1ts network. Consideration received for the sale of program
ume on Daystar undoubtedly includes the value of the broadcast of that programming on the
noncommercial educational stations which Daystar represents that it owns and operates. This
presumed sale of program time on noncommercial educational stations is prohibited by Section
73.621(d).

Further, section 73.621(e) provides that each noncommercial educational station shall
fumish a nonprofit and noncommercial broadcast service. Noncommercial educational stations
are precluded from broadcasting promotional announcements for consideration and are only
permitted to acknowledge contributions. The scheduling of any announcements and
acknowledgements may not interrupt regular programming. Daystar publishes a rate card for
spot announcement time. (Exhibit 9 hereto.) This rate card is for advertisements and such
pricing presumably includes the value of the audience obtained by broadcasting Network
advertising on the local noncommercial educational stations. Daystar’s sale of advertising time
on noncommercial educational stations, and the carriage of that commercial programming on
those stations, violates the Commission’s Rules.?

A review of Daystar broadcasts also shows that Daystar is promoting the sale of materials

by a for-profit entity, including advising the audience that even more items are availabie for

8 Daystar apparently operates similar to the major commercial television networks — CBS,
ABC, NBC, and FOX — which sell network program time that includes the value of the
audience reached by affiliates.
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purchase on that entity’s web page, n further violation of rules aganst promoting for profit

entities and products on educational stations and public interest channels. (Tape included as

Exhibit 17 hereto.) Because 1t engages 1n sigmficant on- and off-the-ar cémmermal activities,

Daystar is not an eligible public-interest programmer and should not be permitted to broadcast as

one on public-interest set-aside capacity

4. Daystar’s broadcast as a public-interest programmer violates Commission rules
because Daystar offered, and EchoStar accepted, excess compensation in exchange
for public-interest carriage.

Moreover, Daystar admits in its Request that it traded certain of its local-into-local
stations’ must-carry rights in exchange for public-interest carriage on the DISH Network.
(Request, p. 3) (“Daystar has entered into an agreement with EchoStar whereby EchoStar would
carry Daystar programming for good and valuable consideration, including the forbearance of
some of Daystar’s owned and operated broadcast stations from exercising their “must carry”
rights in areas where EchoStar is providing local-into-local service ....”). Dominion submits that
this exchange of bandwith for public-interest carriage violates Commission rules relating to the
exchange of excess compensation when choosing among public-interest programmers, and
discriminates against smaller public-interest programmers that cannot offer this excess
compensation.

Subsection 73.701(c)(5) of the Commussion's rules limits the amount that a DBS provider
can charge for capacity on a set-aside channel. In particular, the rules provide that a DBS
provider's charges shall not exceed 50% of the total direct costs for making the channel

available.” In applying the 50% to total direct costs, the FCC defines direct costs to include only

the cost of transmitting the signal to the uplink facility and uplinking the signal to the satellite.

® This provision is based on statutory direction. (Exhibit 5 hereto at§ 131.)
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The statute specifically excludes from direct costs marketing costs, general administrative costs
and similar overhead costs of the provider of direct broadcast satellite service. Thus, the rule is
designed to carefully limt the consideration a DBS provider can charge for a set aside channel.
According to 1ts public file, EchoStar charges its public interest programmers, including Daystar,
a $10,371.66/mo. rate.

In exchange for choosing Daystar over the other eligible programmers that applied for
public-interest carriage on DISH, Daystar offered, and EchoStar accepted, a waiver of all of
Daystar’s local-into-local stations’ must-carry rights. In particular, on August 20, 2002, Marcus
Lamb wrote to Charhe Ergen of EchoStar to request public-interest carriage on DISH. In
addition to promising political favors designed to assist EchoStar in its failed merger attempt
with Hughes Electromics, Lamb stated that, in exchange for public-interest carriage, “Daystar
would drop our rights to our current eight Must Carry Stations and our future Must Carry
Stations. This frees up your bandwith.” (Exhibit 10 hereto, p. 3.)

In October 2002, Lamb engaged 1n a series of e-mails with Eric Sahl of EchoStar in
which Daystar again noted that it will waive its must-carry rights for eight stations, “which takes
up a lot of spectrum {money) for EchoStar.” (Exhibit 11 hereto.) In response, Sahl stated on
behalf of EchoStar that “we would expect that national carriage [of Daystar] would include a
waiver of your stations entitled to [Must Carry], both today and in the future.” (Exhibit 12
hereto.) Lamb replied as follows: “You are exactly right. If we have national coverage on the
DISH Network, then I am offering a waiver of all of our current Must Carry Stations, and a

waiver of gll of our future Must Carry Stations.” (Exhibit 13 hereto.)
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Accordingly, as a “Side Letter Agreement” to 1ts public-interest contract, EchoStar and
Daystar agreed that Daystar waived 1ts must-carry nghts for its local-into-local stations n
exchange for public-interest carnage on the DISH Network. (See Exhibit 14 hereto.)

Then, in March 2003, EchoStar and Daystar agreed that EchoStar would mugrate
Daystar’s public-interest broadcast on DISH to the EchoStar full CONUS satellite located at the
110 degree orbital location. (Exhibit 15 hereto.) EchoStar conditioned this migration “upon
Daystar’s acknowledgment of the binding nature of the existing public-interest agreement and
side-letter agreement (in which Daystar waived carriage of all of its broadcast stations under
federal must-carry regulations).” (Id.) Addstionally, EchoStar informed Daystar that it must
“waive and release any [and] all claims to date with respect to Echostar’s carriage of Daystar —
whether as a public interest channel or with respect to any Daystar owned and operated or
affiliated broadcast station.” (Id.). Daystar obediently complied, dismissing two complaints of
its local-into-local stations against EchoStar. (Exhibit 16 hereto.)

As this correspondence makes clear, Daystar offered, and EchoStar accepted, a waiver of
must-carry nghts as the quid pro quo for choosing Daystar over the other qualified public-
interest programmers that applied for cammage on DISH. The surrender of Daystar’s must-carry
rights gives EchoStar transponder capacity that can then be used to provide additional
programming to subscribers. The additional programming provided on this transponder capacity
enhances the program packages that EchoStar offers, and enables EchoStar to increase its
subscribers to the DISH Network. The capacity can be used to increase EchoStar’s number of
pay-per-view channels with a more direct opportunity for EchoStar to increase its revenues. This
arrangement obviously discriminates between nonprofit entities that can provide a waiver of

must-carry rights as additional consideration and non-profit entities that cannot add this
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additional consideration to the payment of 50% of direct costs to EchoStar in exchange for
public-interest carnage. Moreover, Daystar's waiver of its must-carry rights 1n exchange for a
national set-aside channel is contrary to the public interest. The trade results m a station’s
community losing the programming directed to the local commumty’s needs and interests which
a local station is required to provide.'”

Accordingly, Daystar’'s exchange of its local stations’ must-carry rights for public-
mterest carmage on the DISH Network, in addition to the standard monthly fee charged to public
interest programmers, constitutes excessive compensation 1n violation of Commission rules.

Conclusion

For these reasons, Dominion respectfully requests that the Commussion deny Daystar’s
Request, and asks that the Commission issue a ruling finding that Daystar is not an eligible
noncommercial educational or public-interest programmer, and that the waiver of must-carry

rights constitutes excessive compensation under the DBS public-interest regulations.

Respectfully submitted,

Holland & Knight LLP

///M%

By arvin Rosenberg, Esq.
Mark D. Colley, Esq.
Thomas D. Leland, Esq.
2099 Pennsylvania Ave., N.-W., Suite 100
Washington, D.C. 20006
(202) 955-3000

19 Indeed, Commission Chairman Powell recently formed a “Localism Task Force” to promote
localism in television broadcasting. Daystar’s warver of its local-into-local stations’ must-carry
rights not only discriminates against smaller public-interest entities, but circumvents the task
force’s goal to promote local television broadcasting.
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Certificate of Service
I cerufy that on Sept. 2, 2003, I mailed a copy of the foregomng documents to the
following:

Robert L. Olender

James A. Koerner

Koerner & Olender, P.C.

5809 Nicholson Lane

Sutte 124

North Bethesda, MD 20852

Arntorneys for Word of God Fellowship, Inc d/b/a Daystar Television Network

Ross W. Wooten

Ricardo “Rick” Olsen

T. Wade Welch & Associates

2410 Fountainview, 7™ Floor
Houston, Texas 77057

Attorneys for EchoStar Satellite Corp.

David Solomon

Enforcement Bureau

Federal Communication Commission
445 12th Street, SW

Washington, DC 20554

g

Mark D. Colley, Esq.

WAS1 #1207863 v2
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In the Matter of - )

)
Pomiyiop Vides Jatellite, Inc. )

)
Application for Miner Modification of )} FileNo.: 12-SAT-ML-97
Auxthority 1 Construcy and Launch and to ) IBFS Pile No.: SAT-MOD-19961108-00132
Contiove Consaryction and Lavach of )
Planned Satellite m 613" W.L. g
Applicssion fer Additional Time } PilaNe.: 13-SAT-MP/ML-S7
Construct and Launch Direct Broadeast ) IBFS File No.: SAT-MOD-19961108-00133
Sateliites 3
Application for Launch Authority )} FileNo.: 108-SAT-LA-97

) IBFS File No.: SAT-L/A-19970814-00074

ORDER AND AUTHORIZATION
Adopwd: May 14, 1999 Relemsed: May 17, 1999

Dy the Asting Chief, Intamational Burvsu:

. INTRODUCTION

1. Ry this Order and Autharization, we grant Dominion Video Sawllive, Ine, ("DVSI™)
authorily 1o commanse operstion of a direct broadeast satellize ("DBS™) smvice og its assigned
channals (25 - 32) at the §1.5° W.L. orbital location, ueing the BchoStar Il sacsllits which is currcady

at that Joouzion. Grant of this authoriztisa will permit DVSL to commence DBS service
the public Immediately. We gmat DVSI, on our owp Eotion, & wWitiver of the axiellile constroction
and Jauneh requirement of the DBS dux diligesce miles.! We alse dismiss as moot DVST's
for (1) minor modification of its suthority to constuct and lstnch a satellite at 61.5° W.I..,
additions) time to construct and launch DBS sareilites, and (3) launch sutherily ai 61.5° W.L?

' 47 CF § 10019,

*  Applications of Dominion Vides Satcliiwz, Inc.. For Minor Modification Af Authority 1 Coastruct and
Lasnch, File Na: 12-5AT-ML-97, IBPS File No: SAT-MOD-1996)(08-00132 (Nov, 8, 1996)
("Apslication for Minor Médification"): For Adaitional Time to Construer and Laupch, File No.: 13-84T-
MP/ML-97, [BFS File Na.: SAT-MOD-19961108-00133 (Nov, 8, 1996) (“Applicariod for Additional
Time™: For Launch Autierity, File No.: 108-SAT-LA-97, IRFS File No.: SAT-L/A-19970814-00876 (Aug.

14, 1997) ("Application fo¢ Lauath Autherity™).

PRY=14~1999 17:5D 20241614814 Ly P.B2
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JI. BACKGROUND

2, In 1982, DVS! was grasted 2 DB system construction permit.’ DVS! was not.
bowrvor, assipned DBS chunlhorwthuriudhhnchuﬂWIDBSlymdthcﬁmitm
granted Il'i em_uwcrin pernls. In 1988, DVSI was granted u four-year «xiension o commencs
eparation.” Five years laler, in 1993, the Commission granted DVSI a second extension of time to
begin operation of its DBS system which expired on December 4, 1996, In 1995, the Intermasional
Burasu found DVSI had watisflad the first component of due diligeace and axsigned it eight DRS
chanaels w the 61.5° WL, orbital location.” Those cight channels are the subject of this Order.

3. Tn July 19596, according to DVSI's apglications, DVSI and EchaStar entered into a
"Direot Broadcust Service Transponder Lease, Channsl Use and Progremming Agrezment”
("Amw  Among other things, the Agreement gives DVSI the right to lease sight
on 11}, located af 61.5° W.I.., in order to commencs DRS servics on its authorized channels
that location.*

4, In jts pending applications, DVSI asks us to rule that its lease of transpondar capacity
on the EchoStar Ll satallite colocated at 61.5* W.L. satisfies its dus diligence nequireroemts for its
channals at that location.” Tewpo Satellite, Yoc. ("Tempo™) opposes all three of DVSI's relaied

! CAS, Inc., Memorandum Opiaion & Order,  FCC24 64 (1902). Dominion eriginally was suthoriged
uoder the name Video Satallite Systems, Ine.

*  Nominion Vigao Soveline, Inc., Mamorandums Opinion & Order, 3 FCC Red 6338 (1988).
' Deminion Video Sarellite, Inc., Memorsodum Opiniow & Opder, § £CC Rca 6680 (1993).

*  Applicarion af Dominton Yideo Sataltive, tnc. for Assigmeant of Divsct Brosdcost Saielliie Orbial
Pesitions snd Channals, Memapsadum Opinion & Cnder, 10 FCC Rod 10480 (1993).

?  DBS Transponder Lease, Channe] Lss and Progmmming Agreement of Dominion Video Samsllita tne.,
EchoSear Sam! e Corporation, Directsat Corporstion ("Directsar™), Diruct Broadcasting Satallits
Corparation ("DBSC*), Dirsct Broadeast Satellits Corporation (*DBSCD™). und Ech Carporation
{EchoSphire™) (fuly 18, 1998) ("Agreemant™). EchoStar, through (s nffiiiste Direct Broadesst Saeeliiee
Corporstion (DBSC), Inunched 3 samllite jnm 61.5° W.L. That saiellits, EchoStar Ifl, becamse
oparational in the Spring ¥998. Diract Brogdeast Sateliite Cospararion, Order & Authorizalion, 13 FEC
Rod 10080 (1997), Lamer o Dirccl Broadesst Smellite Corporation from Regina M. Keesey, Burvay
Chiaf, FCC, dasad Jusuary 28. 1958, 13 FCC Red 10395 ((1958) (license fo cover operation of satellita
spacs smrion on afgned DBS channels at 51.5*W.L.).

' Concurwotly, DVS! flied.its Application for Additiossl Timo requosdng #n extenslon of thne wndll
Decamber 4, 2000 to construct and launch is DBS sstellites. Tewpo filed 3 Pazitien w0 Deny both of
DVSL's applieations ("Petition w0 Deny*)

*  Dominion Vides Satxllite, Inc. Applicatian for Authority to Launch Avtharized Frequencies on Direct

Broadcan Sasllae Corpomtion Salcilite at 51.3° W.L., File No. 108-8AT-1LA-97,
Blad August 14, 1997.

MAY-14=-1999 17:50 ) 2024101434 % P.a3
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applications.’*
M. DISCUSSION

s. Under Section 309 of the Communications Act of 1934, a3 amended
("Communications Act™),'" the Commission shall determine whether the public interest. convenlence
and necessity will be served by granting of license applications.”* The Commission also muy, on its
own motion,” grant a waiver of its rules in o particular case when the relicl reyvested would not
undermine the palicy objsative of the mis in question and woulkl otherwise serve the public interest
The issue ralped in this case is whether waiving tha DBS due di) rule (Section 100.19), requiring
construcdon and launch of v sntellite, is in the puilic interest in this particuler sitvation.

A. The DBES Dae Diligencs Rules

6. ™he Commissicn’s DBS dus diligence rules are contamed in Section 100,19 of the
Rulas!’ and aemsin two prengs. The first prong requires ¢ DEE pannittes to complete contmsting for
Tt nalnllite(s) within a yesr of recsiving its construction permit. The second prong staluy, in pestinent
pary, “{t]he autailite stations shall also be required 1o be in cperation within six yeuars of the
omuclienpmk;w*."‘ The due diligence rules also that "DBS permicees and licensces
shall be roquired to prowesd voasistent with all spplicable due diligance ubllq:ﬁcnl. unless otherwise
dnormined by the Commission upon proper showing in any patusuler case.”’’ The purpose of the due
diligence rvles is to snywre that pammileey wre commined 10 implemanting servies w the public as

" Tempo Petition o Desy, Siled Deceinber 23, 1996 (opposing DVS1's Application for Mingr
Modification and Application for Addivianal Time), and Tompo Petitlon 10 Dismiss or Denry, filed
September 12, 1957 (opposing DVSI's Applization for Launch Autharity).

"N 47U.S.C. §309.

L |

¥ 47CER. §13.

W Wit Redio v. FCC, 418 F.28 1158, 1157 (D.C. Clr. 1969).

¥ 47CFAR §100.19

“ 4. In 1995, the Commissioa addod to the DBS Rules the requirement thas those sratited comiruciion
permits after Jaamary 19, 1956 comoplete construction of thair first satellite within fowr youss of recsiving
thelr construction permit becanss of its concern that the existing, dus diligence rulcs wene not suffieion
lo ensure "eansistent and purposefi) progress by DBS pormittess.” Kevision of the Rulas amd Pollcie
Jar the Direst Broadcart Satellite Sarvice, Notite of Proposed Rulemakisg, 11 FOC Red 1297 (1955) o
126, See also Advonced Cemmunicationn Corp,, Memoranden Opinion & Order, J1 FCC Red 3399,
3421 (199%).

W & CTY.R §100.1%0).

Mr=14-1998 (753 224181414 7+ r.04
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quickly as poasible and 1o prevent specylative warshousing of spectrum.'*

Sz tendine: VS o s sy £y bl widin o Commison's e

ine, A A ity to use wr 1 in lisw of and

lﬁmqhing it&.wcw-nm in ord‘:t; cOmMmanca nrm;hn it -mun:d dnn:-l- at §).8* W.L.
othing in mission’s rules, however, 39 ar leasi i another station

licansod to ancther DEE aperator sutisfies chis dmm%“ﬁnwmm we ﬂnwﬂnd thar

DVS! bas mot the DBS due diligonce construction and lsuach requirement.

B. Waiver of the Due Diligeucy Rulw

3 Ws believs a waiver of Seetioa 100 is wie here and waive the rule. As 1o the
publis intwess prong of Wair Radio, & wuiver will serve public intorest in several respecrs.  Pirse, §t
will ficilitte deplayment of service ro the publis. In 1991, the Commistion authoriand joint use of &
satellite by Unlunl Ststes Satsllitn Broadcsating (“USSB") and DirscTV, which was than tnder
coastruction by DirecTV, t implement their respective DRS gystems."” Under the USSB/DicecTV
arangemant, USSY was sinhoriced ™ provide DBS servics ammining on its fivo assignad chabnsls
=t J01° W.L. using a portion of 2 HRE satellie — five transpondan — purchased from DinecTV.Y 1n
the LSSA case, the Commission held thar becsuse of USSP's effons, the difficulties ovarcorme, the
righta nfallpaniu,Mhuiﬁmmpﬂefmiumhp»blie.mturﬁnUSSBnqmwm
serve the public Imtavest.”* “Ihe Commission rosently approved DineTV's acquitition of USSE's DBS
licensse. ™ 1y doing so, the Commission waived the DBS dua diigence rul2 requiring sawlite
construction for (13S8°x assigned thannels at the 110" W._L. osbital Jocstion.

9. DVSI states that it currcatly has 50,000 subscribers through its progeam wfTering on

¥ DBS (rdar 30 FCC2a 2t 719 4 114, Sox alra Revition 4f Rulns ond Policies for the Direot Brendsast
Satelitte Sevvice, Rapore & Order, 1] FCC Red 9712, 15 + 14 § 10 (1995) (adopden of additional dut
diliganes requiremems applicable to suctinn Jconsess is dealgnad 1o “ensure copaistent and
pragress 1gward coastruction wnd sparation of DBS symams by thoss recoiving pevmits” und to usther
ths "congressional goals of pruventing warchousing of spectrum and thcouraging invastmant ia and
rapid deployment of new sxrvicss.” Chiing 47 CEX § 3090X4XB)).

*  United Staten Somllite Zrondousring Co., Memorsndum Opinion & Order, 7 RCC Red 7247, 49 - 50 9§
11, 18 (1992) (LAXE) (suthorizatisn found ta be in the publia intasett becages USSH purehased five
transpander payload ou DiracTV satellite to be located ot sume orbieal (ocation as USSB*s channel
anignncal; sstallite components speeifically enumarated in contrace: USSB wil] have “fuli
cantral” gver five trampondors cnabling it 10 evese sperations; and USSE will vy sole discrerian over
santan? of pragrumming on itx fiva asdigmed channale).

®  I5YD, 7 FOC Red 7250 Y 18
u 1o

B United Sataz Sowallive Brooiicasiing and DirgcTV Entwrprises, Inc., Order & Autharizaton, DA $3-533 (Tut")
Burean, April 1, 1909) (USSA/DirecTy).

MAY-14-199% 7:51 2024101414 L] r.0S
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one 5f EshoStar's chaonels at €1,5° W12 DVSI is prepared 6 commences sxpanded DRS service on
mmmdm:nil.rwz...uhchhw:muh DVST stares that it would sell the
Echofiu recsiving equipment to its subscribers who would than be able & recsive DVSI’y sewvice.
EchoSar's subseribers siso would be shis to reesive DVSI's service, In addition, DVSY has been
anmnmhmhhﬂlpbgﬂoﬁhﬁﬂmwhmbknfmiﬁn;
programming dirsctly to trantponders DVSI would use on the EshoStar 11 satollile.® BehoStar's
mdllnhnnwuloﬂbny-lbwmmnm~mmmmmumspndmmym
provide sarvice on fts aleven asel od shannels — which permits EchoStar to effer its extre
mEaponder espacicy w DVSL, Tﬂmm‘smurmmmmmmmmuonmNmm
channels would net interfere with any ether licensee’s operativns.

10.  Second, suthoriziog DVSI 1o commenco service will expand programming choices for
DBS subscribers. Por instance, USSB's DUS corvica, untll the recent approval a!mmgsfuof
coatrol o DirscTV, was available to the public e a stand-sions DBS service, USSB's servics
pravides innovative altamative programming o subscribars as 4 compiiment w0 DirecTV's servies or
on Its own, Similardy, DVSI's pregramming will provide seother afternarive for EghoStar subscribers,
as the receiving aquipmant is the syme, sud & sepante stand-alons sarviee to DVSI's subscribers.
Thus, waiving the due diligense rule will serve the public interest by mcreasing the choices avallable
o consumers.

1. Third, the use of the EchoStar ITT satallite by DVS] ax 61.5°W.L. will also make
efficient wse of existing DBS infiastructure. By allowing DVSI to use wxtra transpondary an ZohaStar
ln.mb:rdunuqniriub#!nmndhmuhnuﬁwmsmllb.&umm
resouree will be pur o use morc quickly und cfficiestly than if we wers to revoke DVSI's
Mnmdmlmmahmnds,dﬁmbymcﬁnwmwmﬁmﬁmnmm. Taking
Mmdhmwummm&dmdyhuwwﬂavﬁdnmmw
delay involved in construeting and launching a separate satellite. For thase reasons, we bellove tha
Joint use of the ZebaStar I yaiclliis by EchoStar and DVST progotec the publio intureut,

12 Muﬂnmmdrwnﬂh,-uuuuﬁudmmmw&m
due diligence rules ars not undermined by grant of @ waiver in this case. The Commission has
previously suggesad thax parminses may yaek approval of cooperative venturss if exlsting assignments
prove insuflicient to commence an independent suviee.™ 1 light of the underiying purpose of the
Commision's dus diligence rules o facilitate service 10 tha publia, the experionce of permitting USSB
and DirecTV to combine facilities, and the Commission's encouragement of permitreas 1o sock

T Lenterio Thomas Raasberg, Intemaational Burpau, FCC, from Mayvia Resenberg, Holland £& Knigin LLP,
Connael fur Dominion Vidoo Satcilite, ioc., dated October 1, 1998 (Amachment: Leter to Thomas Boasharg,
from Rohert W, Johnseo, Chaimmaen, Daminion, dated October |, 1998)

*  Public Notice, Report No. DS-1363, Authority tv Construst and Operate Nyw Earth Strion, Qraat (rel,
luly 23, 1990),

¥ Contentel Satelle Corporation, Memoradum Opialas & Order, 4 FCC Red 6292, 99 { 53 (1989)
(becsuse mars squally qualified applisaats thag channels available aud dusire 1o bopin consauction as soon
a5 possivie, in the cvamt ul) papmiress rolein permits and sofme resulting systoma sre utenably smalier than
Fequested, perniniaes sre fes 1 scok Camminsion appiroval to combine asaignments and resources trovgh
morger of Miyout), Adwanced Communicarions Corporarion, Mataorandan Oplalon & Order, 1} FOC fed
3399, 3426-27 ¥ 73 (1995) (permitzees that have antered cooperative ventyres htve met with mECass).

5

MRY-14-199% 17:52 W036101414 b (1] P.2%
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wppeoval of seeperstive ventures, waiver of ths comstrustion requircment of the duc diligenee rules i
sppropriste in this perticular case, Waiving the sate]lite copstrustion requivament of the due diligence
nules will net undarmine, but rather, advance tis policy objective of getting sarvice to the publis
bacause it will permit DVSI to offer DBS scrviee immediately. As & rsult, it also wil) encourage
further compeizion in the multl-channel video programming disgibudon market,

13. The circumstances in this cage Justlly the grant of & walver of ous due dillgence rules.
The facts bafore us detnonstrate that, overull, PVS] bas developed an efficient method of commencing
sarvice from its assigned DBS ohanncts ot 61.5°W.L. DVSI] clearly bas demonstrared by it actions
that it is aftempling o develop a subsustial DBS service in the most cfficlent way possible.

C. DVSD's Applications

14, As s rasult of the ﬁmpi:imbaiuﬂun of DVSI to commence service at 61.5°W.L..
the outstanding Application for Minor Modification, Application for Additional Timae, and Applicstion
for Launch Authority ase moot. Ternpo bes reised other issues related 10 DVSI's appllcations,
howaver, wa do nol nasd to reach those issues given our decision here. Thersfore, DVSI's
Application for Miner Madification, Application for Addivional Time, and Application for Launch
Autharity are dismissed. Tempo Satellite, Ync.’s oppesition o DVSI’s applications is granted 1o the
axtant described above and denied in all other respects. .

IV. CONCLUSION

15.  We econcjude Lhay it would serve the public interest 1o waive the construction
component of the dus diligence Tequiteraents in this particulsr cese in ordar to facilitats quijek
deployment of DBS service 1o the public o increase choloas to ULS. consumers, sod © increase
competition ia the multi-channsl vidss progremming distritution market. For these reusons, we
sutharize DVSI 1o ute the EchuSrar satellite located at 61.5°W.L. to scammence DRS service on
DVSI's sanigned channals. Ag previously staged, DVIL has Rled throo soparate applications and
Tempo has filed apposition o thase applications. Thurefore, the Application for Miner Modification
of Authority to Construst and Launch and v Comtimue Construction and Launchk of’ Planncd Sacllite
(61.5* W.L.)™ the Application for Additiona] Time to Construst and Launch Direct Broadcast
Satellites raquesting an extension af time uatil Decomber 4, 2000 o eanstruct and Jaunch its DBS
satellitss,”” and the Application for Launch Authority™ are dismissed a5 moot.™

™ Fils No. 13-SAT-ML-97, fiked November 3, 1996,

7 PBile No. 13-SAT-MP/ML-87, Olcd Novernber 4, 1996

®  Deminien Video Satolliw. Inc. Application for Autherity m Lauach Authorizod Frequencies on Direer
Breadeasy Sateltite Corporation Satsllite at 61.5* W.L,, File No. JOR-SAT-LAYT,
filsd August 14, 1997,

3 Flled Deccmber 23, 1995 and filed September 12, 1997, rospectively,

FRY-14-1999 17! 28241891414 X P.27
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V. QRDERING CLAUSES

16. _Ascordingly, pursusntta suthority delegated by Section 0.261 of the Commission's ru
47 CFR § 0.26), IT 1S ORDERED that DVS! is AUTHORIZED &, provids DBY seeviee on eham:?'s

25-32, inchusive, i the 61.5°W.L. erhital Jocation using EchoSter NI

17.  TT 1S FURIHER ORDERED that DVSPs asuthorization is SUBIECT TO THE
CONDITION that DVSI comply with all applicabla conditions set forth in Direct Broadousi Scrallits
Corporation, Order & Authorization, 13 FCC Red )0080 (1997}, as applicablc 10 DVSI's channals.

18, IT 1S FURTHER ORDERED that DVS!{ is rexponsible for mainfaining control ovir use
of and programming oa ils sssignad channels.

19. [T 15 TURTHER ORDERED thet, subject 1o Uw foregeing conditions, DVSI §s licensad
to provide DBS service on it assigned channels (25-32) uatil midnight Mav 14. 2009,

20.  IT IS FURTHER ORDERED that this authorizazion does nat and shafl aot vest in DYS!
any fight o operate the facilities specified harein, or any right fo use the frequencing specifiod herefn,
bevand the werm of this licanse. Nuither this licanae nor the rights grantad hareunder shall be assigned
or stherwise ransferred in violation of the Communications Act or the Commission’s rules. The factility
spacified in this licanse is suhjeet 1o modiffcation of techaisal peramavers 10 the eXeat secassery to
scopmmaodate intarnations] acordination efferts invalving implementation of this system in sssordanse with
the approprista provisions of the International Tolocommunication Union Radio Regulavions, iociuding

' Appendix 330, 510A, and Resolurion 42,

2l. T IS FURTIIER ORDERED thar DVSU's Application for Minor Modificazion of
Autherity to Canstuct and Launch snd to Continue Consauction snd Laumch of Planned Satelie (51.9°
W.L), Appliemtion for Additional Tims to Constuct and Launch Dirsct Broadcast Satilites, und the
Application fur Launch Authority are dlsmissed a3 mooe, Tampo Sazilii, Inc.'s oppasition to DVSIs
spplicutions Is granted to the extent described above and denied in all other respec.

Z2. IT 1S FURTHER ORDERED thst this order is effective upen rslassa.
FEDERAL COMMUNICATIONS COMMISSION

Acting Chisf, Ioml Buresn

MAY-14-1999 17:5% ' 2024101414 @x ». a8
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ublic In 2002

A, Orbital location of satellltes operated by EchaStar Communications Corp.

119° W.L, Full-CONUS
i10° WL Full-CONUS
61.5° W.L. Nat Full-CONUS
1489 W.L. Net Full-CONUS

Calculated channa] capacity of EchoStar’s system as of 12/31/02

"~ Orbital Location—| 1190 - . b 1480

B 1.‘;.»

Quarterly: 168 channels | 232 channels 110 channels 139.5 channels
3/31/02
6/30/02 168 channels | 232 channels 110 channels 139.5 channels
9/30/02 168 t::hann'els 232 channels 110 channels 139.5 chanpels
12/31/02 168 channeis | 232 channels 110 channels 139.5 channels
Yearly 168 channels | 232 channels 110 channels 139,5 channels
Average :
Current 7 10 6 ]
Channels
Carried
Total Channels Carried: 23
PLAINTIFF'S
g EXHIBIT
40
* ndudes Simulcast channels

SKY-0201

EchoStar Public Interest File 12/31/02
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Capacit Condilions ! Rates
Day$tar. . ’1 video channe! | Ongoing $10,371.66/mo (

Contact: Marcus D, Lamb, President & CED

C.
Clara Vislon Not Accepted | Number of applicants exceedad
: avallable slots.
Daystar Accepted Successfully met the criteria of
the FCC, EchoStar
FamilyNet Not Accapted | Number of applicants excaeded
. gvailable siots,
Haélth TV Channel Not Accepted | Number of applicants excanded
i} avallable slots.
Inspjrational Netwarks Not Accepted | Number of applicants exceeded
' - : avallable siots.
Prophetic Word Ministries Not Accepted | Number of applicants exceeded
’ avallable slots.
Shaepherd’s Chapel Not Accepted | Number of applicants exceeded
, available siots.
TomorTow's Planet Not Acceptad | Number of applicants exceeded
avallable slots.
Unlversal Education Foundation Not Accepted | Number of applicants exceeded
avallable siots,
Word Netwoerk, The Not Accepted | Number of appilcants sxceeded
avaliable slots.

D, Currant Entitles with Capad

i Amount of | i

Current Entities viith capacit | Copoaty | Conditions { Rates

Brigham Young Unlversity 1 video channe! | 12-month contract | $10,371.66/mo

Contact: John Relm, Dlrector/CEO, KBYU TV

California Community Colleges Satellite | 1 video channel | 3-month contract | $10,371.66/mo
Network

Contact: Sherllyn Hargraves, Project Director

Colours TV Network 1 video channel | 12-month contract | $10,371.66/mo
Contact : Tracy Jenkins-Winchester
*CSPAN 1 video channel | ongoing 50.00

Contact: Peter Kiley, National Accounts

EchoStar Public Interest File SKY-0202 12/31/02
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A DBE opefstor rannot initatly seléct s qualified programme 1o )} more than one of
jts raserven chanazis paeep} that sfer all qualified emtitles thar have saughy azaess have Been offered
accrss On &t least o chof 1. » pravider may allosiie addirional shannels ta qualified programmsers
withaut faving 1© m:ih adl fiunel ¢ffores 1o sceurs niher guatificd pragzeremnizes, .

1) Rutes. TT‘mr g Condhrions.

(A} Wn meking the tequited (a3erveE sapagity svzlichls, DBS proviter aesant thage

rates that eatred costy that svd dirsctly mlated 0 making the c3pasity available 1o qualificd
pHgrAmMErs. Die :ani incinde anly the tast of iansmigting the signal > the wplink facility »ad

uplinking the signl pe ninellite, "

{B) !Rated for capasity reserved undes subpragraph {=){1) shail not excesd 5O percent
of the diree1 costs a$ defined i SUBpAISETAR (E)(I)A] abavE. .

() | Nothjng In this section <hall be construed 10 prohidit DBS praviders Trom
negorinhng rates with § nfled programmers shinl ;& Jess thent 50 parsent of direct eorts o from

peying qualifird prognmmers for the uys of their programming.
(D) DRS providen shall veserva discrate channels and offer thess 30 quatifying

programmens it coifsisten Times 10 futfill the raservation requirement deseribed in these roles.

()] ruhh‘cifﬂ«.
§ -
(A Ez+ DAaS pravider ahall keep 30 peemtic publia inspation of 8 esmplete and

arderly reeord of o .,
L quanerly measurements of channe! gﬁ'ﬁﬁy and yourly avense cafsulstions
an wihich it hasesiits tour pereemt resetvation, a5 well o8 its response 1o shy eApacity changest

: i1} » rzserd of witties 10 whom noncommereisl tapacity is being provided. the
amaunt af capachy bei provided 1o each entiy. Whe conghions under which it s being previded and
the rates. i anw ﬂﬂng 1€ by the eatiys> #¥

’ i1} s record af sntivies that have cequested 2apacity. dlspasiden of those
reguesia wad 1esadjuy fo} the dispoaition: ond

1 iv) 2 record ol al) requesis Y0r ponLIEs! sdvartising time sud e Jiapasition of
these requests, !

(8) A} records requinad by this paragraph shall be placed in 2 file available 10 the

public as san asjposs) 1e and shall be renained for s period of twa years.

v d
(M Effacyive ﬂe. .
BS ploviders are required o muke channel gapazity available pursusntio subsection
¢« af this rle updn iheleffactive daie. Pragramming provided pursuznt 12 this rule must ke ovallable 18
lln pudlid o miv thaa o1 menthy sher she pilrcrive date,
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