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" " IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Judge John L. Kane FILED
Civil Action No. 03-K-607 U'ﬂ'gam';‘mé:‘“
DOMINION VIDEO SATELLITE, INC., MEY 1872003
Plaintiff, _ JAMES « 2L 0ISPEAKER, CLERK
. By
Y Deptty Clerk
ECHOSTAR SATELLITE CORPORATION, and
ECHCSPHERE CORPORATION,
Defendants.
MINUTE ORDER

Judge John L. Kane ORDERS

(1) Defendants’ May 14, 2003 Motion to Amend Court Order Granting [Defendants’
Motion for] Expedited Discovery is DENIED and the concurrent Reguest for Expedited
Consideration is DENIED as moot. Plamtiffs’ Motion for Preliminary Injunction is set for an
expedited three-day hearing in June, the discovery Defendants have requested has been ordered,
and no meaningful basis is even offered in the Motion to Amend for the Rale 30(b)(6) deposition
requested.

(2) Daystar Television Network’s “Partially Unopposed” Motion to Intervene is also
DENIED. The Court agrees with Dominion’s legal argument and briefing that Daystar’s interest
in the Jitigation, and certainly in the proceedings leading up to the June 24-26, 2003 preliminary
injunction hearing, is inadequate in the sense intended by Fed. R. Civ. P. 24(a) to justify
intervention as a matter of right and Daystar has not established that its interests wil} not be
adequately represented by Echostar. Daystar has similarly failed to establish grounds for
permissive intervention under Rule 24(b), and intervention on that basis is denied as well.

(3) Daystar’s Motion for Limited and Expedited Discovery, to the extent is has been
deemed to be filed, is DENIED as moot.

Copies of this Minute Order were mailed to the following:

Allan L. Hale, Esq. Mark D. Colley, Esq.

Scott A. Hyman, Esq. Thomas D. Leland, Esq.

Hale Hackstaff Tymkovich, LLP Holland & Knight, LLP

1430 Wynkoop Street #300 2099 Penmsylvania Avenue N.W. #100

Denver, CO 80202 Washington, D.C. 20006
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Federal Communications Commuission (F.C.C.)

Report and Order

IN THE MATTER OF IMPLEMENTATION OF SECTION 25 OF THE CABLE TELEVISION CONSUMER
PROTECTION AND COMPETITION ACT OF 1992
MM Docket 93-25

Direct Broadcast Satellite Public Interest Obligations

FCC 98-307
Adopted: November 19, 1998
Released: November 25, 1998

*23254 By the Commission: Chairman Kennard isswing a satement, Commissioners Furchtgott-Roth; Powell and
Tristani dissenting in part and issuing separate statements,

*23255 {. INTRODUCTION

1. This Report and Order implements Section 25 of the Cable Television Consumer Protection and Competition
Act of 1992 (1992 Cable Act"} as codified at Section 335 of the Communications Act of 1934, as amended (the
*Act"). {FN1) Sectdon 335 directs the Conunission to impose cerain public interest obligatons on direct
broadecast satellite ("DBS™) providers. {FN2]

2. The public intzrest obligations we adopt today further a Congressional mandate and are designed to expand
programming choices for consumers in all areas of the United States. DBS has die potential to provide significant
competition in the market for multichanne! video programming *23256 distribution ("MVPD") services. Our
goal is to create flexible, practical rules that will achieve stattory objectives without stifling growth in the DBS
industry so that it can realize its competiuve potentiai.

3. The record in this proceeding reveals the wide variety of programming that could be available on DBS
systems s a result of our implementation of these provisions. Distance fearning programs on all grade levels
could greatly expand educational opportunities for many segments of society. (FN3] In addition, some
commenters have proposed offerings that would allow major universities 0 share research projects with
consumers across the country. [FN4] Rural libraries could benefit from expanded resources. Other possible
programming could inciude children's educational programming, as well as 2 wide array of medical, historical,
and scientific programming, We expect that the decisions we make here wili contribuce to enhanced viewing
opportunities for consumers throughout the United States.

[I. BACKGROUND

4. DBS and the direct-to-home fixed-satellute service ("DTH-FSS") are MVPD services, affering an alternative
to cable television service, which is the domnant MYPD provider ig the Unuted States, DBS and DTH-FSS both
provide video services directy to the home via satellue, together serving as of September 1958 approximately 7 8
nultion households not including C-band [FNS] DBS and DTH-FSS hicensees operate the space stauon and offer
programming provided by other enuties, such as CNN, Home Box Office and others  They serve more

dbnerthe s v an iy type 0of MVPD ather than cable Domestic and inernationat demand for DBS and DTH-FSS
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are predicted 10 grow, piving rise to mereased compeuton (o the cable mdustry and withn the MVYPD nurkel
generally. [FNG]

*23257 5. In 1982, the Commission established what 1t described as ™ mtenim™ DBS service rutes ha new Parg
100 of us rules and began accepting applications for service. {FN7] DBS service has expenenced stgmticant
growth since it was first introduced and now reaches nearly five nullion subscribers not wcluding DTH-FSS
[FNB] Currendy, DirectTV, USSB, and EchoStar have licenses for satellites that are bemyg used to provide DBS
service to the public. In 1997, Tempo Satellite, Inc. (an affiliate of TCI Satellite Entertainment, Inc ), launched 4
satellite but has not commenced service as of this dute. [FN9]

6. DTH-FSS service has its origins in die targe direct-to-home sateliite antennas which were titroduced in the
1970s for the recaption of video programming transmitted via satellice. {FN10] These first-generation direct-
to-home satellites operated in the C-band frequencies at low power. [EN11] Today there are approximately two
mitlion C-band subscribers. More recently, DTH-FSS licensees have been using the Ku-band to provide
direct-to-home services. [FN12] Specifically, in 1994, a group of several cable companies (including TCI
Satellite, Inc., Time Warner/Newhouse, Cox, MediaOne/US West, [FN13] Comcast, and GE American
Communications) formed Primestar Partners, L.P. ("Primestar”) to provide DTH-ESS in the Ku-band. Primestar
now provides DTH-FSS services to 2.2 million subscribers. [FN14]

*23258 7. The Commission traditionally treated DBS differently from other fixed-satellite services, reflecting
the Commission's original conception of DBS as a broadcast-type service. [FN15] When the Commission began
to regulate DBS in 1982, it envisioned that DBS would be a broadcast service but left open the possibility that
licensees could provide service on a non-broadcast, non- common carrier or a common carrier basis. [FN16}
Since the inception of DBS service, DBS providers have had the choice of being regulated as broadcast, common
carrier, or non-broadcast, non-common carrier. To date, all DBS and DTH-FSS licensees have chosen o be
regulated as non-broadcast, non-common carriers. The €ommission's regulatory treatment of DBS has been
affirmed by the courts. [FN17) -

8. In 1992, Congress passed legisiation establishing public interest obligations for DBS. Section 335 [FN18)
directs the Commission to adopt rules to impose public interest or other requircments on DBS providers. Ata
minimum, DBS providers must comply with the pofitical broadcast requirements of Sections 312(a)(7) and 315 of
the Act. The statute also directs the Commission to examine the oppartunities that DBS provides for the principle
of localism. In addition, DBS providers are required to set aside between four to seven percent of their chanael
capacity for "noncommercial programming of an educational or informational nature.” The statute provides that
DBS providers shall meet this requirement by msking capacity available to national educavonal programming
suppliers upon reasonable prices, terms, and conditions but shall not exercise editorial control over the
noncommercial programming provided pursuant to the rules adopted.

9. In response to Congress' directive, on March 2, 1993, the Commission released a Notice of Proposed Rule
Making ("NPRM") seeking comment on proposals to implement the provisions of Section 335, [FN19} After the
1993 NPRM wag released and comments were received, the United States District Court for the District of
Columbia held, inter alia, that Section 335 violated the First Amendment of the U.S. Coastitution. [FN20) This
ruling effectively stayed the proceeding pending the Commission's appeal of the decision. On August 30, 1996,
the United States Court of Appeals for the *23259 District of Columbia Circuit reversed the District Court and
held that Section 335 was consututional. (FN21) In light of the interval between release of the 1993 NPRM and
the Court's decision upholding this Section, the Commisston issued a Public Notice on January 31, 1997, ©o
update and refresh the record. The Public Notice requested additional comments on each of the issues raised in
the 1993 NPRM and on any other issues relevant to the implemenation of Secuon 335, [FN22}

I, SUMMARY

10. As required by the statute, the rules that we adopt here will apply to entities that are licensed to operate a
DBS service pursuant to Part 100 of the Commission's rules, as well as to edties operating satellites in the
Ku-band pursuant to a Part 25 license and selling or leasing transponder capacity to a video program distributor
offering service directly to consumers. In addinon, these obligations wilt apply to non-U.S licensed satellites
providing DBS or DTH-FSS services in the United States

11 As specifically required by statute, DBS licensees must comply with the political broadeasting rules of
Secuom 312¢4)¢7) (granung candidates tor federal office reasonable uccess o broadcast stauons) and 315 of the
Celfnannna g onpartimaes @ candehites 2t the Jowest umit charge).  This nteuns diat DBS licensees inust
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grant tegally qualified candidates for federal office reasonable access 1o therr tacthiies, und must grat cqual
apportututies to alf other legally quahified candidates. DBS heemees must, it they charge tor polincal adverusing
titne, sell tme to candidates at the lowest rate available.

12. Ax noted above, Section 335 requires the Commussion 0 require DBS licensees to set aside for
“noncommercial programming of an educational or informational nature” an amount of chaunel capacity not less
than four percent nor greater than seven percent. Pursuant to that authority, we will require DBS licensees to
reserve four percent of their channe! capacity exclusively for such programming. We will, however, limit the
number of set aside channels a single national educational and infornudonal progranuner can use to one channei
per programmer, until all qualified entities diat have sought access have been offered access on at least ong
channel. We atso limit access to the reserved capacity to noncomimercial national educatianal programmng
suppliers. Finally, we adopt a narrow definition of direct costs in order to ensure that noncenunercial
programming suppliers are able to access affordable DBS channel capacity.

*23260 [V. DISCUSSION
A. Definition of Provider of DBS Service

13. As 2 threshold matter, we must identify the entities that wiil be subject to the public service obligations
established by Section 335. Section 335(a) refers to "providers of DBS services” but does not define the term.
{FN23] Section 335(b)(5)(A) defines a "provider of DBS services” as follows:

(i) a licensee for a Ku-band satellite system under part 100 of title 47 of the Code of Federal Regulations; or
(i) any distributor who controls a minimura number of channels (as specified by Commission regulation)
using a Ku-band fixed service sateHite system for the provision of video programming directly o the home and

licensed under part 25 of tide 47 of the Code of Federal Regulations. [FN24] -

14. The 1993 NPRM noted that deciding which DBS entities should be covered by Sections 335(2) and (b} is
complicated by the Commission's DBS regulatory regime and the complexities of he satellite programming
distribution business. [FN25] The Commission has defined DBS service as a "radio communication service in
which signals from earth are retransmitted by high power peosuationary sateltites for direct reception by
inexpensive carth terminals” as regufated by Part 100 of the Commission's rules. {FN26] The Part 100 service
was established in 1982 to use specific frequencies in the Ku-band thut would provide service on a regional and/or
national basis. [FN27} Direct-to-home programuming is also provided by fixed satellite service ("FSS”) operators
using low-power and medium-power satellites in the C-band (4/6 GHz) and in portions of the Ku-band. FSS
satellites are licensed under Part 25 of the Comumission's rules and do not use the same {requencies as satellites
licensed under Part 100. [FN28) The 1993 NPRM solicited comment on the meaning of the definition of *23261
"DBS providers” under both Parts 100 and 25 of the Commission's ruies and on whether the same definition
should apply to both Sections 335(2) and 335(b). Finally, we note that the Commission has proposed to
streamline and consolidate its sarvice rules governing DBS services and DTH-FSS. Specifically, the Commission
has proposed to consolidate the DBS service rules, currently located in Part 100, with the rules for DTH-FSS in
Part 25. [FN29]

1. Part 100 Licensees

15. With respect to Part 100 licensees, the 1993 NPRM specifically proposed that, in view of the explicit
language of the statute, entities licensed under Part 100 should be held responsible for easuning that the
obligations adopted pursuant to the statute are met. (FN30} The Commission, however, also recognized that a
Part 100 licensee might delegate the day-to- day functions of implementing these requirements to an entity that is
actually controlling the distribution of programming by satellite to home viewers. Accordingly, the 1993 NPRM
requested information on how these delegations of authority will occur and, on how this should affect our
treatment of the responsibilities imposed by the statute.

16 Many commenters addressing this issue express the view that Part 100 DBS licensees are bound by the
requirements set forth in the statute because of its explict wording. [FN31] For example, APTS/PBS asserts that
Deensees under Part 100 should be ulumately responsible for assuring that DBS capacity is made available to
noucatmnercad! programming suppliers [FN32] SBCA argues that, whether or not a Part 100 DBS licensee
delzsites 1s prosrommuty obligations under Secuon 335 w another entity, $he Part 100 heensee should be



wltimately responsibie for meeony diese stawacy obligations [FN33) CFA comends that mabang the fare (00
Licensee ultumately respoasible will facilitae cwloreement ot these obligations and resolunon of hisputes between
Part 100 licensees and their defegates regarding responsibilicy tor vieleuons of Secuon 335 requircments. [FN34)

*23262 17. In bight of the fact that the explicit language of Section 335(MGHAND of e At references “a
ficensee for 2 Ku-band satelhue system under Purt 100 ot Tule 47 of the Code of Federal Regulatons” within the
definiton of “provider of DBS service,” we conclude Part 100 licensees are required (o comply with the
obligations of Sections 335(a) and (b). |FN35) DBS licensees nuy delepate responsibulity to prograntuters to
coamply with the licensees' obligations under Secton 335, but we will consider the licensees ulunately respansible
for complying with the rules we adopt today

2 Entities Under Part 25 of the Commission's Rules

18. Section 335(b)(5){A)i1) of the Act is less clear about what entity bears the public interest responsibilities.
This section defines a "provider of direct broadcast satellite service” as “any diswributor who controls 2 minimum
number of channels (25 specified by Commission regulation) using a Ku- band fixed service satellite system for
the provision of video programming directly to the home and licensed under Part 25 of Title 47 of the Code of
Federal Regulations.” {FN36] As the Commission observed in the 1993 NPRM, this definition could apply to a
number of different entities, including the satellite licensee, the video programmer, other program supplicrs and
distributors, or other third parties, such as entities that lease capacity on a whoiesale basis and resell it to
individual programmers. [FN37] In the 1993 NPRM, the Commission tentatively concluded that the most natural
reading of the statutory language is that the phrase “licensed under Part 25" refers to the satellite used to distribute
programming, not to the "distributor” of the programming. The Commission sought comment on this conclusion,
as well as dn whether it conld impose carniage obligations on entities other than the sateliite licensees.

19. Commenters split between those placing ultimate responsibility for complying with the statutory public
service obligations of Section 335 on the satellite licensee and those arguing that responsibility should fall on the
entity responsible for selecting, packaging, and marketing multiple channels of video service over satellite
facilities. APTS/PBS, for example, argues that the licensee of the Part 25 satellite should bear ultimate
responsibility, even though that licensee is likeiy to lease channel capacity to & direci-to- home distributor.

[FN38] APTS/PBS and Primestar argue that the statutory language requires this conclusion. [FN39)

20. Other commenters contend that the starute only requures that the satellite system used by a direct-to-home
distributor be licensed under Part 25 and that the ultimate responsibility for complying with the ebligations of
Section 335 should rest with the DBS distributor, not with the *23263 satellite licensee. [FN40] In support of
this position, they interpret the phrase "and licensed under Part 25 of Title 47 of the Code of Federal Regulations™
as modifying a "Ku-band fixed service satellite system* and not as applying to “any distributor who controls a
minimum number of channels.” [FN41] SBCA argues that “[t)here can be no other interpretation because the lone
DBS service failing under this definition conducts business as a program distributor and is not itself a licensee.”
[FN42) DirecTV also notes that Congress expressly used the term "licensee” as the operative mechanism for
identifying Part 100 DBS providers but did not use this approach for addressing Part 25 providers. [FN43]}
Instead, DirecTV asserts that Congress referred to “distributars” who control a threshold number of channels on a
Parc 25 satellite. As a result, DirecTV argues, Congress is conferring jurisdiction on the Commission to impose
public service obligations on direct- to-home distributors, not the satellite licensees.

21. We affirm our tentative conclusion that the statuts should be interpreted as imposing on the satellite licensee
the ultimate responsibility for complying with the statutosy public service obligations of Section 335. We reach
this conclusion for a number of reasons, First, the better interpretation of the statatory language supports this
conclusion. In the statute, Congress used the conjunction "and”, implying that distributor means an catity that
controls channels and 15 licensed by the Commission. If Coagress had meant o focus on the programmer, it
could have said a "Ku-band sateilite ... that is licensed ...." Thus, we do not agree with SBCA that "licensed
under Part 25" modifies the satellite system, but rather modifies the word "discributor.” (FN44]

22 Second, we find that the Commission is required to impose the public interest obligations “as a condition of
any provision, initial authorization, or authorization renewal.” [FN45] This shows Congress’ intent to have the
Comnumission regulate enticies 1t cain conwol tirough the hicensing process. The Commission only authorizes
licensees, not lessors of satellie capacity or programuming distributors. To read Secuon 335(b) as applying to
program distnbuiors would mean that die Comaussion vould not effecovely carry out e low, since under Parnt
25 the Commsaion heermaes, i s o mpose condeoas on, the satelie sssem, not o parutudar




programmer  Although the statutory language is ambguous, we concude that read as 4 whale, Scuuon 335(b)
tmposes obligations on the satellie hrensee

*23264 23. Third, as noted by APTS/PBS and CME, unposing the obligations o the Par( 25 heensee
tacilitates enforcement [FN4G] 1t is unlikely that Canpress would have wended that the stwte be uiterpreted
4 way that compromises enforcement. That would be the resule, however, tf we aceepted GE Amencom's
argument that the reference to “provision" refers only to those providing programming, which Part 23 satellite
{icensees do not do at present. [FN47] The Commssion has greater enforcement powers under the Act over
licensees than non-licensees and it also has greater ownerslup tnformauon about satellite licensees thau it has over
unlicensed direct-to-home distributors. (FN48] The Commission's enforcement powers with respece to non-
licensees are hmited to forfeitures and cease and desist orders, which require court acdon. Neither of these
remedies is as effective as the Commission’s direct powers over licensees, which includes license revocation.
Indeed, efforts to assert jurisdiction over programmming suppliers and other non- licensees could involve the
Commission in litigation over its regulatory authority. The better interpretation of an ambisuous statute is one
-that facilities enfurcement, rather than one that makes enforcement difficult.

24. Finally, we agree with APTS/PBS that by holding the sateltite ficensee responsible, the Commission would
be in a position to apply the same regulatory regime to both Part 100 and Part 25 DBS sawellites. [FN49] Equat
treatment is particularly important in light of the Commission's proposal to consolidate the Part 100 rules with
those in Part 25. Should this occur, all DBS services will be licensed under Part 25. Licensees operating in C-
band will not be subject to the rules we adopt today because the statute specifically apphes only to satellites
operating in the "Ku-band.”

25. We acknowledge that Part 25 satellite licensees do not themselves provide programming, but simply lease
butk satellite transponder capacity. (FN50] We do nat agree with commenters who contend that Part 25 licensees
should be treated differently than Part 100 licensees because Part 25 licensees have less control over
programming. [FN51] As we noted with respect to Part 100 licensees, the Part 25 licensee can delegate
responsibility for Section 335 requirements, but we will hold the Part 25 licensee ultimately responsible for
compliance.

26. We will allow satelfite licensees to demonstrate compliance with these public service obligations by relying
on certifications from distributors that expressly state that they have complied with the obligations of Section 335.
Of course, such reliance must be reasonable and cannot be an absolute shield against liability for violations of
these rules. The Commission took a similar approach *23265 in its review of closed capuomng requirements for
" providers and owners of video programming.” [FN52] In that proceeding, the Comnussion defined the erm
provider, as we use it here, to include the specific television station, cable operator, cable network or other
service that provides programming to the public. [FN53] Although the Conunission held video programming
distributors ultimately responsible for compliance with the closed captioning rules, it allowed distributors to
demonstrate compliance by relying on certifications from producers, networks or syndicators, that expressty state
that the programming is either captioned or exempt from the closed captioning rules. We conclude that a similar
approach is appropriate here.

27. We received no comments on whether, for the purposes of applying Section 335(a). "DBS providers”
should be defined the same as they are in Section 335(b). In the absence of any statutory source for a different
definition, we determine that the same definition should be applied to both sections of the statute.

28. Section 335(b) provides that the Commission shall detzrmine the minimum number of Ku-band FSS
channels that must be controlfed 1n order for the public tnterest obligations to be applied. [FN54] HBO suggested
that the Commission exclude entities controlling six or fewer wansponders; DirecTV stated that an entity with a
minimum of 11 channels should be subject to the statutory obligations. {FN53] SBCA noted that the Commission
should make its determination based on its assessment of an equitable working of the DBS marketplace. [FN56]
We conclude that the most squitable approach is to impose the public interest obligations on all DBS licensees,
with the following exception. On balance, it would not serve the public interest to impose the obligation on an
entity that controls so few channels of programmiag that application of the four percent rule would not yield even
one set-aside channel of programming, and, we therefore adopt a de minimis standard to avoid *23266 the
umntended result of subjecting very small and specialized services to public interest obligations. (FN57]
Accordingly. any DBS licensee controfling sufficient channels of programming to require set aside of at least one

channel of video programming undsr our four percent reservauon witt be subject 1o the rules we adopt today.
| FM38|

-



S

3 Apphicability To Non-U.S Licensed Sateilies

29. Changes i the nature of the sacettite industy have made the provision of DB8S-type servive inore plobal
Last year, the Commission adopted a Report and Order gt established a framework under which foregn
satelfites could serve the U.S. market. [FN59) This framework icluded all types of direci-to- home video
services. Indeed, we have begun to recerve requests volving foreign-licensed DBS-type systetis that seek 0
provide service in the United States. [FNGO] Consequendy, we must consider whether the rules we adopt wday
should apply to satetlites licensed by adiministrations other than the United States that provide DBS-type service in
this country. ASkyB asserts that exempting operatars using non-U.S. licensed sateflites from the public service
requirements applicable to U.S. licensed systems wouid have the perverse effect of giving a cotupetitive advaniage
to those who are doing the least to serve the American public. [FN6i]

30. We cnclude that we should impose the same public service obligations we impose on U.S. licensed
operators on operators of non-U.S. licensed satellites that provide DBS service to customers in the United States.
This conclusion follows the policy applied in ow recently adopted Disco If Order where we stated:

We will require non-U.S. satelfite operators o comply with all Commission rules applicable o U.S. satellite
operators. To do otherwise would place U.S. and foreign operators on an uneven competitive footing when
providing identical satellite services *23267 in the United States and would defeat our public policy objectives in
adopting these service rules in the first place. [FN62]

For example, in Disco II we stated that we would require foreign-ficensed "Big Leo™ satellites to comply with the
Commission's rules regarding coverage requirements if they wished to provide service in the United States.
[FN63] In addition, foreign-licensed satellites serving the United States must comply with the prohibition on
1.8, licensees entering into an exclusive service agreement with other countries. {FIN64}

31. Although Congress did not address the issue of Secdon 335's applicability to non-U.S. licensed satellites,
we note that there were no non- U.S. licensed sateifues proposing o provide DBS service m the United States at
the time the statute was enacted. Today, the DBS market 1s much more global in scope and i is possible that a
number of non-U.S. licensed satellites will provide service in the United States. Indeed, in negotiating
international agreements allowing for the provision of DBS service into the Umited States by non-U.S. licensed
satellites, we have explicitly provided that the DBS providers may be subject to public interest programming
requirements. [FN65]

32. Anargument could be made that Section 335(b) may ot on is face apply to non-U.S. licensed sateifites,
since such sateliites are not ficensed under Part 100 or Part 25 of the Conunission's rules. Alhough we are not
licensing the satellite under Part 25, the earth stations necessary (0 receive service from a non-U.S. licensed
satellite require Commission authorization under Part 25 and we will hold the earth station licensee responsibie
for compliance with the rules we adopt oday. [FN66) The receiving antennas are an integral part of any satellite
systern providing video programming directly to the home Specifically, Section 25.137 of the Commission's
rules requires that earth stations operaung with a non-U.S. licensed satellite be Jicensed by the Commission. This
provides a vehicle by which the Commission can examine non-U.S. licensed satellites’ compliance with our rules
and provides a *23268 regulatory control point to ensure continued compliance. [FN67] Therefore, as a
condition of its license, we will require the earth stauon licensee communicating with a non-U.S, licensed satelfite
that is providing the minimum nuraber of video charnels as defined in these rules (FNG8] to comply with these
public interest obligations.

B. Public interest Requirements

33. As added by the 1992 Cable Act, section 335(a) of the Act states:

The Commission shall, within 180 days after the date of enactment of this section, irutiate 2 rulemaking
proceeding to impose, on providers of direct broadcast satellite service, public interest or other requirements for
providing video programming. Any regulations prescribed pursuant to such rulemaking shall, at 3 minimum,
apply the access to broadeast time requirement of section 312(2)(7) and the use of facilities requirements of section
115 to providers of direct broadeast satellite service providing video programming. Such proceeding also shali
examine (he opportunities that the establishment of direct broadcast satellite service provides for the principle of
tocalism vnder this Act, and the medhods by which such principie may be served through wehnologial and other
developments in, ar regulaton of. such service [FNGS]



1 Palincal Broadeasung Requiiements

34. The 1993 NPRM proposed applying existing rules unplemenutg the aceess w broadeast Dme requirements
of Section 312¢a}(7) 4ud the use of facilities requirements ot Secuon 315 ot the Act o DBS praviders and to wlor
these rules to account for differences between muluchannel DBS systems and wradivonal broadeast statons.
[FN70] While we impose the existing political broadeastng rules, as discussed below, we recogmze that applying
these rules to the DBS service may present difficulues not encountered i the broadeast environunent.  Unlike
network broadeasters, DBS licensees currently do not onginate programining, sell adverusing tine or provide
tocal network signals diroughout the country {FNT7I1])

*23269 4. Reasonable Access

35. Section 312(a)(7) of the Act requires broadcasters 1o allow legally qualified candidates for federal office
reasonable access to their facilities. {FN72] Access can be provided on a free or paid basis. Since the passage of
Section 312(a)(7), the Commission's policy has generally bccn to defer 10 the reasonable, good faith judgment of
licensees as to what constitutes "reasonable access" under all the circumstances present in a particular case.
{FN73] The Commission tentatively conciuded in the 1993 NPRM that DBS providers should, like broadcasters,
have discretion to determine what is reasonable and may wke into account a variety of factors in acting upon
requests by federal candidates for access. {[FN74] It requested comments on whether any modifications to the
political programraing rules would be necessary because DBS is a2 multichanne! service, unlike traditional
broadcasting. Specifically, the Commission asked whether 2 DBS provider that controls multiple channels should
be required to make all videa channels available to federal candidates, including advertisement-free channels, or
only certain channels. {FN75] Finally, the Commission requested comment on whether ali federal candidates
would be eligible to utilize DBS political advertising. If so, the Commission tentatively concluded that, in
determining reasonable access, DBS providers could take into account the burdens of providing access w all
federal candidates.

36. We affirm our tentative conclusion that the access to broadcast time requirement of Section 312(a)(7)
applies to DBS providers. The statute could not be more eplicit. Congress, however, did not indicate how the
statutory requirements, which were designed for the traditional Jocal broadcast medium, should be applied to a
national, multichannel medium supplied by licensees wio contract with third party programmers to provide
programming directly to DBS subscribers.

37. Access for Federal Candidates We first address the question of which candidates are entitled to take
advantage of the political broadcasting rules. DAETC argues that Section 312(a)(7), by referring to “federal”
candidates, does not permit DBS providers to restrict availabibity to only *23270 candidates for President and
Vice President. [FN76) In contrast, DBS providers argue that they should not be required to provide access o
House and Senate candidates, but only to candidates for President and Vice President because DBS is not suited to
localized or regionalized programming. [FN77) DirecTV contends that House and Senate candidates may not
benefit from DBS, since DBS targets the nation as a whole, and not an individual candidate's district. SBCA is
concerned that providing such access would be an inefficient use of limited spectrum. [FN78] Primestar argues
that ta require a DBS provider to grant access to every federal candidate could potentially overburdena DBS
provider's capacity. It also states that it 15 highly unlikely that federal candidates other than Presidential and Vice
Presidential would have a serious interest in obtaining nanonwide access to voters on such a dispersed basis.
[ENTS) EchoStar calculates that providing access for al! Congressional candidates would require 2500 minutes of
advertsing. [FN8Q]

38. We recognize that DBS is a national service and that Presidential and Vice Presidential candidates are the
candidates who are most likely to want to exploit its national coverage. Conversely, it seems highly unlikely that
federal candidates running in state or local campaigns would seek a national advertising outlet. We also recognize
the technical and financial burdens that providing localized programming to cover other than national races would
place on DBS providers, and that it may be 1mposs:b!c or impractical for those existing DBS providers to alter
their service to allow for localized programming 1n all jurisdictions, at Jeast tn the near future. The Comumission
has never addressed the tssus of whether and under what circumstances a candidace for the U.S. House of
Representatives of Senate 1s entitled to access to a nationally distributed service under Secuon 3i2()(7). If this
$aue 15 brought (o our attenuon in the context of 4 specific case, we will address 1t at that tune Factors we
< arld comvder ny such a case include the number of candidates requesting ume, uie techmeal difficulues in



sausfying the request, and the avalability ot reasonable alternadives.

39. Access to Channels. Next we address the wssue of whiat consttes reasonable dctess e Lonteat of g
varied multi-cliannel euvironment. SBCA argues that the Comumission shoutd take mto stcount the detferences
between terrestrial broadcasters licensed o serve particular commuuties and natonal, wultchaunet subscription
services, as well as the fact that DBS licensees ofter channel space to durd party programmers and cxercise no
control over programming on these channels. Thus, SBCA and ASKyB urge the Commussion to give DBS
providers discretion to designate a discrete number of the channels over which they retain control tor political
broadcasting purposes, such as channels on whuch the DBS provider seffs advertising tine, controls a block of
programming time, or *23271 reserves for public access. [FN81] Similarly, DirecTV argues that given die
general inability of DBS providers to alter darly programming schedules to accommodate poliucal broadcasting
ume. DBS providers should be given the flexibility to place all political advertissments on a single channel or on
4 limited number of specific channels if the provider determines that such is an optimal strategy o meet s public
service obligations. [FNE2]

40. DAETC argues that DBS providers cannot adopt a rigid policy relegating candidates to a separate chaunel
or channels for candidate speech. DAETC also suggests that if contractual agreements prevent a DBS provider
from giving a candidate reasonable access, the Commission should presmpt a contract to permit access. It states
that any future contracts with programmers shouid permit DBS providers to insert candidate advertisements into
programming. [FN83)

41. While we agres with DAETC that placing political advertisements on channels separate from other
programming may be problematic, we also acknowledge the difficulties presented by a requirement that DBS
providers alter program feeds supplied by independent programmers. DBS providers will be atlowed to make
reasonable, good faith determinations in providing access 0 federal candidates, The determination of whether
access is reasonable under Section 312(a)(7) is a highly fact-specific determination that must take into account a
number of factors. Relevant factors we would consider inciude the amount of time requested, the number of
candidates in the race, possible program disruption, technical difficulties of providing the access requesied, and
the availability of reasonable alternatives. {[FN84] Whether the access provided by 2 DBS provider in a particular
case is reasonable will be decided on a case-by-case basis. We will monitor DBS providers’ performance in this
area so that we can modify our rules if necessary and as experience dictates. We will, of course, evajuate any
complaints filed apainst DBS providers with respect to their obligations under Section 312(a)(7), to determine
whether they are acting within the spint of the statute and Commission rules and policies. We will require DBS
providers to maintain a file available to the public at the providers' headquarters contining requests for political
adverasing time and disposition of those requests.

42. We confirm our tentatve conclusion that where DBS providers carry the programuming of a terrestrial
broadcast television station, it is the responsibility of the terrestrial broadcaster and not the DBS provider to
satisfy the political broadcasting requirements of Sections 312(2)(7). We reach this conclusion because terrestrial
broadcast teievision stations are already under an obligation to abide by Sections 312(a)(7). This is consistent
with our policy of requiring terrestrial broadcasiers to comply with these statutory obligations when their signal is
carried by cable television systems. [FN85}

*23272 b. Equal Opportunities

43. Section 315(a) of the Act provides that "if any licenses shall permit any person who is a legally qualified
candidate for any public office to use a broadcasting station, he shall afford equal opporwunities to all other such
candidates for that office in the use of such broadcasting station.” [FINBG] Section 315(a) also provides that "such
licensee shall have no power of censorship over the material broadeast under the provisioa of this section.” Both
the statute and the rules narrowly define the term "use," and exclude from the definition candidates' appearances
in bona fide newscasts, interviews, documentaries and the on-the-spot coverage of news cvents. [n addition,
Secton 73.1940 of the Commission's rules defines "legally qualified candidatz™ as any person who has publicly
announced his or her intention to run for nomination or office, is qualified under the applicable local, state or
federal law o hold the office for which he or she 15 a candidate, and has qualified for ballot placement or has
otherwise met 4lt the qualifications set forth 1n the Commussion’s rules. [ENBT} In the 1993 NPRM, the
Commission proposed applyig these rules, as well as policies set forth in prior Comumussion orders o DBS
providers, and mvited comments 48 (o flow to adjust the existing rules to better suit DBS technology. (FN8B] The
Conmmission avited comment on whether to apply to DBS providers the comparable audicnce size guidelines



dpplied to cable TV, whether other fuctors should be considered, or wiether 1o migke deternimattons on 4
Lase-by-case bisis

44. Commenters generally supported the Comnussion's decision to apply exisung cable rules to DBS services
[ENB9] Tempo and SBCA point out that the Comutission has never required cable sysiems o ait opposiug
candidates’ advertisemients on the same channels or to take into consideration e demographics of channels,
[FN90] They argue that there is no reason to impose a different or more burdensowme pohcy on DBS services.
Pritmestar urges the Comumission to leave the precise channel selecuon to the discreuon of tie DBS provider,
provided that audience size and day-part can reasonably be maintained among opposing candidates. (FN21} In
contrast, DAETC argues that the DBS provider must make its best effort to ensure access to the channel die
candidate requested at the time that would garner an audience of the same approximate size the candidate would
have received by his or her request. It further argues that Congress' primary purpose in enacting Section 315 is to
ensure candidates’ access to the time periods with the greatest audience potential. [FN92] Some commenters
express *23273 their concemn for advertisement-free chaunels, urging that these channels be exempt from equal
opportunities provisions. {FN93}

45. Inconformance with the statutory mandate, we apply the equal opportunities provisions of the statute and
the Commission's rules, as well as the policies delincated in prior Commission orders, to DBS providers. DBS
providers will be required to ensure, by contractual means or otherwise, that these rules are followed. if one
legally qualified candidate is afforded access to a DBS system, all other candidates for the same office who make
timely requests must be afforded that same opportunity. (FN94] To ensure that competing candidates will be able
1o ascertain what equal opportunities they are entitled to, we will require the DBS provider (o maintain a political
file simifar to the one maintained by broadcasters. [FN95] We will retain the definitions of "use™ and "{egally
qualified candidate” in current rules and policies. As in the case of Section 312(a)(7), we intend to resolve any
issues involving DBS providers' equal opportunities obligations in the context of particular cases.

¢. Lowest Unit Charge

46. Section 315(b) of the Act and Section 73.1942 of the Commission's Rules provide that broadeasters thay not
charge any legally qualified candidate more than the lower unit charge ("LUC") for advertising on the station
during certain periods preceding the election. Under the LUC rules, a candidate may not be charged more than
the station's most favored commercial advertisers wouid be charged for comparable time. [FN96} The LUC
provisions apply throughout the 45-day period prior to a primary or runoff election and the 60- day period prior
to a general or special election. The 1993 NPRM sought comment on our proposal to apply these rules and the
corresponding policies set forth in prior Commission orders to DBS providers. (FN97]

47. We recopnize the difficuities enumerated by commenters in applying the LUC requirements 0 DBS
providers. ASkyB asserts that the programmer, rather than the DBS provider, sells commercial time on ali DBS
channels that inciude advertising. [FN98] SBCA argues that DBS providers cannot determine an appropriate LUC
in the absence of a meaningful advertising base and *23274 the LUC rule should not apply until DBS providers
develop meaningful and consistent advertising sales. {FIN99)

48. Section 335 requires that the Commission apply Section 315 of the Act 10 DBS service providers. The LUC
provisions are an integral part of Section 315. If advertising is sold on DBS systems, legally qualified candidates
must be afforded the benefit of the LUC during the pre-election periods prescribed by Section 315. Although we
recognize that DBS providers do not currently have commercial rates on which 10 base a LUC determination, they
can set a reasonable rate, based on consideration of marketplace factors such as what other media charge to reach a
similar audience if they sell time to candidates pursuant to Sections 312 or 315 or otherwise choose 10 do so.
(FN100] DBS providers, like broadcasters and cable operators, must disclose to candidates information about
rates and discount privileges and give any discount privileges to candidates. {FN101] Nothing in our rules would
prevent a DBS provider from making time available without charge on a nondiscriminatory basis, if it wished ¢o
do so

2 Opporeuniues for Localism
49 Secuon 335¢a) requires the Commission "to sxanuns the opportuuues that die esablishient of direct

broadusst saisllie service provides for tie pruiciple of locahsm under [the) Act, and the methods by wiuch such
proiste e be served through wehnological and otier developments ia, or regulation of, such service.” I the



1993 NPRM, the Conunission asked whether technologica) advances have made 1t possible to accomumodate local
programming, (FN102J The Commission stated that any regulauons regarding DBS and localism would
necessarily depend on whether it is techmcally possible and econonucally feasible. [FNI03]

50. Commenters were divided on whether the technology exists to jusuty imposing 2 localisn requirement on
DBS providers, and if so, whether it would be economucally feasible. For itstatice, comumenters such as NCTA,
the Smalt Cable Business Association, and Time Warner, representing the cable industry, argue that DBS
providers can and should comply with 2 localism *23275 requirement [FN104] NCTA states that 1f 1 DBS
provider is the functional equivalent of 2 cable operator, then equal regutatory measures shouid be applied.
[FN105]

51. The Small Cable Business Association and NATOA encourage the Commission to impose a variety of loca!
programming obligations, including "public, educanonal, government” use chanaels (FN106] and local
advertising insertions. [FN107)] Time Warner argues that regulatory responsibilities of DBS providers should be
equivalent to those imposed on cabie operators to ensure parity and {airness between competing multichannel
video programming distributors. {fFN108} The Alliance supports the use of spot beam technology to deliver local
and regional noncommerciat programming. It states that scarcity of spectrum in the DBS industry demands
government regulation to protect noncommercial programming, pationally and locally. (FN109]

52. DBS providers argue against imposing any localism requirement on the grounds that satisfying such
requirements would not be technically or economically feasible. {FN110] SBCA notes that the national scope of
satellite technology makes anything but national broadcasting an inefficient use of very valuable spectrum.
[EN111] Tempo contends that DBS providers' limuted channel capacity and national service technology prevent
delivery of service to local markets throughout the country. [FN112] Local - DBS says, in contrast, that the
technical and financial feasibility of localism in DBS does exist. [FN113]

53. The legislation provides no guidance on how to define "localism” in the context of DBS services. If
localism means special programming for individual localiues, we note that, althouglr spot beam technology ‘is
available and could be used to regionalize programming, DBS providers may *23276 lack the channel capacity
needed to serve all localities across the country. 1§ Jocalism refers to carrying local broadcast channels, then there
are legal barriers to the Commission's ability to imp>ose such a localism requirement. The Satellite Home Viewer
Act of 1988, as amended, [FN114] prohibits a sateilite carrier, including a DBS operator, from offering television
network stations, pursuant to the compulsory copyrinht license, to subscribers who can receive a local affiliate of
that network using a conventional over-the-afr antenna or to those subscribers who have subscribed to a cable
system in the past 90 days that carries the local aftiliate. [FN115] No commenter has argued that the 1992 Cable
Act should be interpreted as amending the Saiellite Home Viewer Act.

54. To the extent that DBS providers, by law, cannot offer local signal reransmission, the Commission could
not require DBS providers to offer local signal rewrznsmission. Moreover, aithough there have been significant
technological developments in the DBS industry since the Commission first developed rules for DBS and some
DBS providers are providing limited local service. no DBS provider hias the technical capability to provide local
service to all markets in the country. (FN116] We agree with APTS/CPB, [FN117] however, that if the legal and
technical issues regarding localized programming zre resolved, we may consider requiring DBS providets to offer
some amaunt of locally-oriented programming. We also support legislative changes to the Sateilite Home Viewer
Act that would remove any legal impediments to local signal retransmission by DBS licensees. Allowing DBS to
provide local programming would expand the scope of the services DBS providers could offer and could enhance
significanty DBS providers' ability to compete widh cabie.

3. Public interest or Odher Obligadons

55. The Conunission noted in the 1993 NPRM that Section 335(2) provides a basis upon which to impose
public interest obligations in addition to the polideal broadcasting requirement of Section 335(a) and the
educational and informational programming requirement of Secuon 335(b}. {FN118} The Commission tentatively
conciuded that additional obhgations were not compadble with the flexible regulatory approach we have
traditionzlly applied to DBS. Nevertheless, the Commission sought comment on whether it should itnpose
additional obligations on DBS providers apart from those already mandated by Section 335,

56 Cable-Related Obhigations The Comaussion received diametrically opposing comments on whedier ceramn
pbligations apphicable to cable providers <hould alzo apply to DBS *23277 providers  The cable midustry argues
et the Canumisann should «pply v DBS providz=s most, 11 not alf, of the publc interest abhgauons imposed on



the cable industry in order to achieve regulatory parity  NCTA asserts that the phrase “other requireiens”
Section 335(a) of the Act should be interpreted to include those obligauons nposed on the cable industry,
including must-carry obligations, program access rules, channel oceupancy limus, syndicared exclusivity, network
non- duplication and sporis blackout requiremens, leased and PEG channe! sccesy requirgments, cross-owsiership
prohibitions, and local taxes and other fees. (FNT19] Similarly, the Small Cable Business Association asserts that
equivalent rules are necessary to provide a level, compeuuve playing field widun die moluchannei video
programming distribution market and that without these requirements, there will be 4 luck of parity among DBS,
cable and Open Video Systems ("OVS"™) [FN120] It encourages the Commission to adopt regulatory
requirements for DBS similar to those for OVS because OVS provides similar competivon to cable. {FN121]

57. Time Warner states that there is no indication that DBS providers could not compete with cable under
analogous regulation, arguing that the DBS industry is no longer at a competitive disadvanuage because it has
more than doubled its subscribership between 1995 and 1996 and has made significant advances w1 compression
technology over the past few years. [FIN122] Time Warner concludes that the Commission should review the
existing cable regulations and, if they are still found to be essential to the public interest, these regulations should
be imposed equally on DBS providers. If, however, the Commission find that these obligations are no longer
necessary, then such obligations should no longer be imposed on the cable industey. [FN123]

58. DirecTV strongly oppases the cable industry's attempt to establish regulatory parity between DBS and
cable. To do so, it asserts, would ignore the differences between the two services and would undermine the
Congressiona! goal of reducing barriers o entry to the MVPD market. [FN124] SBCA emphasizes that since
cable is a regional and local wircline distributor of television programming, it is subject 10 regulation by both the
FCC and local franchising authorities. {FN125] USSB caudons the Commission to analyze the motivation for the
comments of the cable industry and asserts they are an attempt to stifle a potentially significant competitor. USSB
suggests that the demand of *23278 the cable industry to have franchise fees and Iocal property taxes imposed on
DBS providers is an ateempt to lirut competution between DBS and cable.

59. We decline to impose upen the DBS industry now e type of additional programming requirements
advocated by the cable industry for a number of reasons. First, DBS and cable are separate and distinct services,
warranting separate and distinct obligadons. [n es@blishing DBS in 1982, the Comunission made clear that the
service offers unique public benefits on a national scope. {FN126] While some DBS providers have sought
authority to offer limited local signals, the primary coverage arca for DBS is national. Cable, on the other hand,
is primarily a regional or local service that does not possess any of the national auributes associated with the DBS
service.

60. In addition, we find that DBS is a relauvely new entrant atempung to compete with an establishied,
financially stable cable industry. DBS providers currendy have far less market power than cable operators. One
indicator of market power is market share. We note that, although the DBS industry has grown significantly since
1992, it still claims just under eight million subscribers in contrast o cable's 64 milion customers. [FN127]
Moreover, cable can provide local service, while DBS can only do 50 on a Iimnited scale. Because of the disparity
in market power between DBS providers and cable operators, we find unpersuasive the cable industry's call for
"regulatory parity” for entities that are not similarly suuated. Additonal obligations on DBS providers might
hinder the development of DBS as a viable competitor to cable.

61. The 1992 Cable Act and its legislative history reflect Congressional concern that horizontal concentration in
the cable television industry, combined with extensive vertical integration (i.¢., combined ownership of cable
systems and suppliers of cable programming), created an imbalance of market power, both between cable
operators and program vendors and between incumbent cable operators and their multichannel competitors (e.g.,
satellite providers). We have found that concentration in the cable industry has limited competition and consumer
choice in the MVPD market. [EN128] As a result of market concentration, Congress and the Commission have
imposed on cable providers must-carry obligations, program access rules, channel occupancy limits, syndicated
exclusivity, network non-duplication and sports blackout requirements, and ieased channel access requirements.
Competitive concerns raised by the concentration of cable providers are not present with DBS services and
therefore similar rules are not necessary. We have asked for comment on the 1ssue of cross-ownership rules for
DBS providers and the effectiveness of such rules 1n addressing the $23279 potenual for anucompetitive behavior
1n a separate procesding [FN129] With respect to local wxes, we note that Congress preempted the ability of
local jurisdictions o unpose tixes on direct-to-home sacetlice services [FN130]

62 Other Public Tngerest Programmmg  CTW and CME suggest diat Secuen 3353(4) provides e Conurnussion
wtlh die descreetinn 1o mzlude cildren's programminy as a component af the pubhe seni: obhgayons required of



DBS providers. [FN131] In addition, CME sugpests that the Conmussion unpase guidehnes o prevent
aver-connmercializanon of children's DBS programnung. (FN132] CTW also encourages the Commussion 10 enact
gwidelines tar DBS providers similar o the 1996 chuildren's programnung rules adopted by the Cotturtission wluch
govern conventomal broadcasters. {FN133] In additon, Encore and DAETC support using a set-aside for
children's programming. {FN134] DAETC would like the Comuussion to require DBS providers to reserve 3%
of their available capacity for public iterest programming, under Section 335¢a), with 1% of that set-aside (0 be
devotzd to children's programming. {FN135]

63. In addinon to children's programming, commenters have suggested that other types of special interest
programming be included. For example, DAETC states that Section 335(a) public interest programnung could
include local programming of interest to minority and underserved communities, and national and regional civic
propramming. {FN136) Alliance also asserts that in enacuug the 1992 Cable Act, Congress intended that DBS
services carry 2 diversity of programming and information which would serve the public interest. {FN137) BET
and HITN urge the Commission to adopt a requirement for programming geared toward diverse minority and
ethnic groups. {FN138)

64. We conclude that, although Section 335(a) provides ample authority for us to impose other public interest
programming requirements upon DBS providers, we will not exercise our *23280 authority at this tme. DBS is
still a relatively young industry and we decline to impose any additional obligations on the DBS industry before
we sec how DBS serves the public. As the DBS industry matures, it may develop a variety of ways to address the
needs of its subscribers. Any further obligations imposed on it would be burdensome at this time and could
prevent it from realizing its potential as a robust multichannel competitor to cable. {FN139] If it becomes evident

that there is a need for regulatory intervention to assure carriage of this type of public interest programming, we
will reconsider this conclusion.

C. Carriage Obligations for Educational and Informational Progra‘nuning

65. The 1992 Cable Act requires the Commission to adopt rules requiring DBS providers 1o make available

channel capacity for programming of an educational or informational nature. Specificzlly. Section 335(b) of the
Act states:

(1) CHANNEL CAPACITY REQUIRED.--The Comunission shall require, as a condution of any provision,
initial authorization, or authorization renewal for a provider of direct broadcast satellite service providing videa
programuning, that the provider of such service reserve a porton of its channel capacity, equal to not less than 4
percent nor more than 7 percent, exclusively for noncommercial programming of an educational or informational
nature.

(2) USE OF UNUSED CHANNEL CAPACITY .--A provider of such service may utilize for any purpose aty
unused channel capacity required to be reserved under this subsection pending the actual use of such channel
capacity for noncommercial programming of an educational or informational nature.

(3) PRICES, TERMS, AND CONDITIONS; EDITORIAL CONTROL.--A provider of direct broadcast
satellite service shall meet the requirements of this subsection by making channel capacity available to national
educational programming suppliers, upon reasonable prices, terms and conditions, as determined by the
Commission under pacagraph (4). The provider of direct broadeast satellite service shall not exercise any editorial
control over any video programming provided pursuant o the subsection.

(4) LIMITATIONS.—In determining reasonable prices under paragraph (3)--

(A) the Commission shall take into account the nonprofit character of the programming provider and any
Federal funds used to support such programmung,

(B) the Commission shall not permit such prices to exceed, for any channe!l made available under this
subsection, 50 percent of the total direct costs of making such channei available; and

(C) in the calculation of total direct costs, the Commission shall exclude—-

#23281 (i) marketing costs, general administrative costs, and similar overhead costs of the provider of
direct broadcast sateflite service; and

(i) the revenue that such provider might have obuined by making such channel available to a commercial
provider of video programming,

{5) DEFINITIONS --For purposes of dus subsectuor-

(A)

(5 The term “mnonal educationad procraniming suppher” metudes any quahiico noncommeraal educatonil




television staton, other public elecommurucations entires, and public ar privae cduatiotl msuuions.
IFN140)

66. The 1993 NPRM solicited comment on issues related o channel capacity, responsibility tore programiming,
the definition of national educatonal programming suppliers, the definiuon ol noncomercral programnung of an
educational or informational nature, the use of unused channel capacity and the detersunation of rates. The
Commission noted in the 1993 NPRM that the legistative history indicates that the purpose of Section 335(b) "is
to define the obligation of direct broadcast satellite service providers o provide a minnum level of educational
programming.” {[FN141] It also states that the reservation requirement was cast e terms ot a four (© seven

percent range to give "the Commission the flexibility to deternune the amount of capacity to be allotted.™
[FN142]

1 Channel Capacity

67. The legislative history sates that the Commission should consider the total channel capacity of a DBS
system in establishing set-aside requirements. [FN143] The first question in calculating total channel capaeity is
whether Section 335(b) requires that discrete channels or a percentage of cumulative time be reserved. The
Alliance, DAETC and Encore suggest that educational and informational programming be supplied on discrete
channels. [FN144] Other commenters advocate a flexible approach in order to accommodate a variety of
programmers with varying audiences. [FN145] They suggest *23282 that the set-aside requirement should be
measured in terms of hours, so that such programming will air over a variety of channels at certain times of the
day. [FN146]

68.- We conclude that discrete channels should be reserved to fulfill the noncomunercial reservation requirements
of Section 335(b). We agree with Encore, DAETC and Alliance that using specific channels, rather than
randomly placing educational and informational programming, will assure continuity, predictability and casier
monitoring and enforcement. Requiring the set aside of discrete channels will make it easier for consumers to
locate such progranuning on one or more particular channels. [FN147) We find support for this conclusion in the
express fanguage of Section 335(b)(1), which refers to the set-aside requirement a5 a percentage of channel
capacity and not in terms of kours. It may be true, as SBCA argues, that providing channel capacity on an
hour-equivalency basis will permit programmers 1o target specific audiences and facilitate distance learning.
{FN148] We conclude, however, that to address the reservauon requirements on a cumulative time basis would
mvolve overwhelming computadon, monitoring, and enforcement problems. We will require DBS providers to
ensure that programming is offered on consistent channels at consistent times in order to provide continuity and
predictability for viewers.

a. Determination of Total Channel Capacity

69. Having conciuded that Section 335(b) requires the reservation of discrete channels, we must deterining how
to calculate total channel capacity of 2 DBS system and whether we should count the number of channels licensed
or allotted to a DBS distributor or whether we should count the number of channels supplied to customers. The
1993 NPRM noted that the laner approach would take into account the expansion of the number of channels by
compression techniques as suggested by the legislative history. [FN149] Section 335(b) merely refers to “channel
capacity.” US West urges that in calculating total channet capacity, we should count the number of channels
supplied to customers. [FN150} Some commenters suppon the use of total transponder bandwidth in determining
the statutory set *23283 aside. [FN151] This would include all video, audio and instructional capacity, as weil as
channels that are not being used for DBS service. [FN152] Other commenters support only the inclusion of
channels devoted 1o unduplicated full motion video programming. [FN153] Additionally, a few commeaters who
support a video-only interpretation suggest that information-only, or “barker” channels used for on-screen
programming and instructions, should be excluded from the definition of available channels. [FN154]

70. The legislative history refers to “total channel capacity” but is silent as to whether that capacity means the
capacity for all types of wansmissions or the capacity used for video programming. [FN155] We conclude that
channel capacity, for the purpose of applying Section 335(0), shiould be based on the 1otal channel capacity that is
peing, or could be, used to provide video progranumng  Barker and other informationa! guide channels will be
mgluded as avaitable channels for determening die required set aside, as Uiy are video channels supplied to the
castomers inaddinon, unused channels thae could be used w provide DBS service will be included 1n dhe set



aside caleutaton. We conclude that becuuse Scction 335(h) reters ta services providing video programanag,
channels used for audio or other non-video services will not be included {FN156] ln addson, & DBS heemee s
nut required to provide any video programming tor the fiest five years of the hicense terin sud 15 only required to
use half of its total capacity for video programuming therealter [EN157] Thus, using adl channels, both video and
non-video, licensed or allotted t0 a DBS licensee as the baseline measurement for applying Secuon 335 (b) is not
appropriate. Further, DBS providers using their capacity for data or audio transmission caunot mser
nonconunercial video programming on those channels at ail.

*23284 71. We recognize that advances in digial compression technology will continue to expand the number
of programming channels that can be offered to customers in a given amouat of spectrum  [n addiuon, the
number of available channels will change depending on the complexity of the type of programming transmitted.
For example, full motion sports programs require more spectrum than news programs featuring talking reporters.
Thus, the total number of programming channels offered by a DBS licensee on all its satellites can vacy ona
weekly or even a daily basis. To address these fluctuations, we will require each DBS licensee to calculate on a
quarterly basis the number of channels available for video programming on ail its satellites. Each DBS licensee
then will use the average of these quarterly measurements during the year to ascertain the total number of channels
for purposes of determining the number of reserved channels. DBS providers will be required to record these
quarterly channel measurements and average calculations as well as their response to any capacity changes in logs
kept at their main offices and available to the Commission and to the public.

b. Reservation Percentage

72 The 1993 NPRM sought comment on the percentage of channel capacity to reserve for progranuning of an
educational and informational nature. In addition, the Commission sought comment on whether DBS systems
with relatively large total channe! capacity should be subjected to 2 greater reservation requirement than systems
with relatively less total capacity. [FNISB] The Conunission proposed using a sliding scale so that systems with a
certain number of channels would be required to reserve a specific number of whole channels for the
noncommercial set aside. [FN159)

73. Conunenters are divided on the appropriate percentage of channel capacity that should be set aside for
educationu! and informational purposes. Some advocate that we should adopt a full seven percent reservation
requirement now, arguing that the DBS industry has grown since the statute's enactment and that chere has been
an increase in the number of channels available on DBS systems, as well as in the number of DBS subscribers.
(FN160] APTS/PBS argues that there is ample programnung available to justify a set-aside of seven percent and
that this higher percentage could also stimulate *23285 production of more non-commercial programming,
|FN161) DBS providers, however, urge the Commission to apply the statutory minimum of four percent arguing
that the industry 1s still in the carly stages of deveioping and there is a limited amount of programming available
to atzract a nagonal viewing audience. [FN162]

74. After considering the arguments of the commenters, we conclude that we should require DBS providers to
reserve four percent of their channel capacity exclusively for noncommerciai educational and infermational
programming. [n the event that the four percent calculation creates any fraction of a channel, we will tequire the
DBS provider to round the calculaton upward. [FN163] We choose four percent instead of a higher number,
because we find it in the public interest to put the minimum burden on this industry that currently has reladvely
litrle market power. We find that imposing the maximum ser-aside percentage now might hinder DBS in
developing as a viable competitor in the MVPD market and that this factor outweighs possibie benefits in
establishing 2 higher percentage. Since we adopt the minimum reservation percentage, we need not adopt a
sliding scale. We expect that DBS providers will begin carrying educational and informational programming as
expeditiously as possible after the effective date of the rules. [FN164] DBS providers have been aware of these
programming obligations for 2 significant time. As a result, it is reasonable to expect that they will be able to
begin airing educational and informational programming shordy after the effective date of the rules. We will
monitor their compliance. Additionally, the public interest programming provided for in this order must be made
available 1o all of 2 DBS provider's subscribers without zddivonal charge

o Impact on Existing Progranumning Contracts

73 The 1993 NPRM sought comment on whether DBS providers who are offertig seryive pursuaat 6 exisung



cantracts with progranminyg suppliers should have all exisung services grandlatiered and be subject w reservauon
1equiremients only tf they add new progranmmmg 0 their service otfenings [FN165] We conclude that the
reservation requirement applies notwithsanding exisung progranuning contracts  DBS providers will have to
make avalable sufficient channel capacity to *23286 fulfill die reservation requirement, regardiess of existing
programmg contracts. Allowmg DBS providers to apply the reservauon percentage only 0 tew contracts would
further delay giving effect 10 the Congressional podl of providing noncomnercial educatiotal and informational
programnung through DBS and would put a disproportionate burden on new enuants that may fiot have existing
programming contracts. We agree with ASkyB and PBS that the industry has had sufficient notice -~ the relevant
provisions were found constitutional two years ago -- that public muerest obligations would be applied so that
grandfathering is not necessacy. [FN166] These rules will not become effective for at least 60 days after
publication in the Federal Register [FN167]

2. National Educational Progranyning Suppher
a. Scope of Term

76. Pursuant to Section 335(b)(3), DBS providers must make the reserved channels available to "national
educational programming suppliers” upon cenain terms. Section 335(b)(5)(B) provides that the term national
educational programming supplier "includes any qualified noncommercial educational television station, other
public teleccommunications entities, and public or private educational instirutions.” The 1993 NPRM sought
comument as to the scope of the term “nationat educational programming supplier” {FN168] and whether the
Commission should adopt the definivons of "noncommercial educationat broadcast station,” "public broadcasting
entity” and "public telecommunications entity" containied in Section 397 of the Act. The Commission also asked
commenters to consider whether the eligibility criteria for the Instructional Television Fixed Service (ITFS) are
relevane here. [FN169]

77. Neither this section of the stamte nor the legislative history define "noncommercial educational broadcast
station,” “public broadcasting entity” or "public telecommunications entity.” In the absence of any other
Congressional guidance we conclude it is reasonable to look o other *23287 provisions of the Act in which those
terms are defined. Our analysis of the comments refers us to Section 397 of the Act. [FN170)

78. Noncommercial Educational Television Station Secuon 397(6) of the Act defines a "noncomunercial
educational broadcast station” as 4 television or radio broadeast station that (i) "is eligible to be licensed by the
Commussion as a noncommercial educationa! radio or television broadcast swton and which is owned and
operated by a public agency or nonprofit private foundation, corporation, or association, " or (ii) "is owned and
operated by a municipality and which transmits only noncommercial programs for educational purposes.”
[FN171] We agree with ASkyB and DAETC that we should adopt the definition of "noncommercial educational
broadcast station” in Section 397(6) for the purpose of defining “noncommerciy! educational television station" in
Section 335(b)(5). As the D.C. Circuit stated in Time Warner, the DBS set-aside represents a new application of
the well-settied government policy long followed in the broadcast service of ensuring public access to
noncommercial programming. [EN172] Therefore, we believe it is appropriate to use the definitions of
noncommercial educational television station and public telecommunication entity used in the noncommercial
broadcast context. We also note that Sectuon 615(1) of the Act further defines such a swtion to include any
television broadcast station that has as its licensee an entity eligible (o receive a community service grant from the
Corporation for Public Broadcasting.

79. Public Telecommunications Entity Section 397(12) defines "public telecommunications entity” as any
enterprise which (i) "is a public broadcast station or a noncomunercial telecommunications entity” and {ii)
"disseminates public telecommunications services to the public.” A "noncommercial lelecommunications entity"
is defined as "any enterprise which is owned and operated by a State, a political or special purpose subdivision of
2 state, 2 public agency, or a nonprofit private foundation, corporation or association, and has been organized
primarily for the purpose of dissemunating audio or video noncommercial educational and cultural programs to the
public by means other than a primary television or radio broadcast station.” [FN173) These entities are required
to dissemuinate “public telecommumnications services,” which are defined a5 noncommercial educauonal and
culwral radio and television programs, and related noncommercial instrucuonal or informauonal material
|FN174)

20 Pubiie and Private Gducationn! Jusututons Secuon 397 ot the Act does not define the wem “public or




private cducauomal nstitutions " We must look elsewhere tor pidance ut deflimug drat erm - APTS CPB and
HITN suggest mcorporating the chgibility cngeri established by the rules *23288 for mstrucuonal television
fiaed stadons ("ITES™) contained n Sectsan 74 932 of the Commusson's rules [FN1T5] because the types of
services provided by educational institutions and [TES are analogous, [FN176] Section 74 932(a) provides that 4
ticense For an ITFS will be 1ssued ouly to an accredited msuuuon o 0 @ governmental orgainzauon engaged in
the formal education of enrolled students or 1o a nonprotit orgamzation whose purposes dre educabonal and
tnclude providing educationat and mstrucuona! elevision nuterial o such accredited insutuuons dnd
governmental orgamzations. [FNI177]

81. Research TV advocates limiting access to reserved channel capacity 10 accredited insttutions so that those
institutions would get a larger share of channel capacuy [FNI78] We see nothing in the language or apparent
purpose of Section 335(b) that suggests the category should be so limited, however. ludeed, 0 limit the definition
of public or private educational institutions 1o accredited msutuuons could stifie a variety of sources of
educational and informational programmiing. Because we are aware of no evidence that Congress, in adopting
Section 335(b) intended a different criteria, we adopt the {TFS criteria in interpreting "public and private
educational institations. "

82. Additional Entities We next address whether the term "national educational programuung supplier” is
limited to noncommercial educational television stations, public relecommunications entities and public and
private educational institations. APTS/PBS contends ¢hac only those entities - the ones expressly identified in
section 335()(5)(B) - are eligible to use the reserved channels. Ic argues that use of the word "includes” prior to
the list of entities "signifies ap ntent to confine the term to the categories named in the definion.™ [FN179]
Other commenters argue that che list of eligible entities was not intended to be exclusive. For example, Encore
urges the Commission to broadly interpret Section 335(b}(1) to permit for-profit as well as nonprofit program
suppliers to provide "noncommercial programming of an educationat or informational nature” for the reserved
channels, arguing that more inclusive eligibifity will result i bewter progratn service. [FN180}

83. We do not believe that the list of entities in Section 335(b)(5)(B) was intended to be an exclusive list of
entities that can qualify as national educational programming suppliers. We conclude that use of e terim
"includes” in that section indicates that what follows i a nonexclusive *23289 fist that may be enlargad upon.
[FN181} Neither case cited by APTS/PBS refutes the great weight of precedent supporting the view that use of
the term "includes” in a statute is intended to be nonexclusive. McQuilken rejected an argument that convictions
under 18 U.S.C. s 860, which prohibits the sale ot drugs on school property, were governed by the sentencing
relief provisions of 18 U.S.C. 5 3553(). Section 3553(f), however, expressly listed five sectons of the federal
criminal code falling within 1ts ambit and did not use the word "includes.” [FN182] Similarly, Lopez is
inapposite because it did not address the interpretation of the word "including.” [FN183j

84. Morcover, the use of the term “includes” mn Section 335(b)(5)(B) contrasts with the use of the 2rm "means”
in the definition of “direct broadcast satellite service” in Section 335(b)}(5)(A). Congress may be prasumed 10
mean different things when it uses different words in the same section. [FN184] Thus, we believe hat Section
335(b)(5)(A) defines the term “provider of direct broadcast satellite service,” while Section 335(b)(51(B) gives
illustrative examples of “national educational programmung suppliers.” Furthermore, nothing in the lzpisiative
history suggests that the list of entities in Section 335(b)(5)(B) was intended ta be an exclusive list of "national
educational programming suppliers.”

85. While we do not interpret Section 335(b)(S)(B) as an exclusive list of eligible program suppliers, we do
believe that Conpress intended to limit efigibility to entities that share the same essential characteristcs as those
listed. As 2 matter of statutory construction, it is reasonable to construe the Iist as providing general guidelines as
to the types of programming suppliers for which Congress intended the chaanels would be set aside. [FN185] If
the term "nationa! educational programming suppliers” were not construed as limiting eligibility 1o some class of
suppliers, then both the provision in Section 335(b)(3) stating that DBS providers must fulfill the requirements of
Section 335(b) by making channel capacity available to "national educational programming suppliers” and the
guidance provided in Section 335(b)(5)(B) concerning the eligible entities would be superfluous. In construing
23290 statutes, the courts strongly prefer an interpretation that gives meaning to all provisions of de statute to
one that renders some provisions superfluous. [FN186] Therefore, we eschew an interpreaton that would make
any programmer eligible to use the reserved channels, without regard to its noncommercial character or goals.

86 We conclude that the tsrm "rational educations! progeammiug supplier” 1n Section 335(b}(51 B} includes
only noncommiercial entiues with ai educatonad nission The term should not be interpreted as including
vammerenl” entties argdamzed bor protitnubing purposes We believe diat Congress titended w reserse



channels tor nonconunercial propranmers to ensure dint DBS vapacity would be availabie @ progranunens duat are
not driven by commercial wmeentives We note that tus 15 how the D C Circutt bas interpreted the stacute.
[EN187} Indeed, all of the entities hsted 1 Secton 335(0)S5HB) have an educational nussion and, with one
exception, all are exclusively nonprofit entities. tn additon, the only category histed that nciudes enudes that can
ever be organized as for-profit entities ~ private educational msucutons -- are usually orgamzed as vonprofit
entities. Moreover, we beheve that the eligibily of a programmng suppher under the statute should depend on
its noncomumercial character, not merely whether its programnung contans cotamercials. [FN188] We also note
that Congress has defined providers of "noncommercial” service as nonprofit entities in other provisions of the
Act. [FN189] In addition, it seems reasonable to assume that the provisions in Secton 335(b)(4)(B) which
specifically limit the charges for set-aside capacity were designed 1o benefit nonconunercial entities rather than
profit-making enterprises. [FN190]

87. Therefore, only noncommercial entities with an educauonal mission will qualify (o use the reserved
channels, We believe that the tax code definition of non-profit will apply to qualify an *23291 entity as an
cligible national &ducational programming supplier. (FN191] Thus, an entity with an educational mission that is
orpanized under the tax code as 2 nonprofit corporation will be eligible as a national educational programming
supplier. We recognize, however, that some would-be suppliers may not be susceptible to classification under the
tax code but may be potentially sligible for the set-aside as a nationa) educational programming supplier within
the meaning of the statute. An entity that is not organized as a nonprofit corporation ay also qualify if it shows
to the Commission's satisfaction that it is orgamuzed for a noncommercial purpose and has an educational mission.
Furthermore, we do not intend to prevent participation by programming packagers of consolidators acting as
agents on behalf of national educational programming suppliers as long as ail eatities contributing programming
qualify as eligible entities under the statute. We will deal with such situations on a case-by-case basis.

88. We sought comment on whether noncommercial educational programming suppliers can enter into joint
ventures with commercial entities, including DBS providers, and stll qualify for access to the set-aside channaels.
[EN192] Several of the commenters favor allowing joint ventures between public and private entities. (FN193]
According to ASkyB, Primestar, SBCA and Tempo, aliowing DBS providers to enter into joint ventures with
noncommercial programmers will encourage the development and funding of quality programming which not only
meets the standards of Section 335(b), but also serves the needs of DBS providers and their customers. [FN194]
Other cammenters believe that joint ventures will lead DBS providers to control the programming provided oun the
reserved channels and therefore urge us to prohibit such joint venwres, [FN195) For example, APTS/PBS and the
CTW {FN196] urge the Commission to deny eligibility for reserved cupacity when the DBS provider has an
ownership or similar reladonship with the noncommercial program supplier that would give the DBS provider
control over the programming. They also argue, however, that the Comumission should not prohibit legitimate
arrangements under which DBS providers, or any other for-profit entifies, enter into joint ventures with a
qualified national educational programming supplier but do not control programming decisions. [FN197}

89. We will permit joint ventures as long as participants demonstrate that the joint venture is noncommercial
within the meaning of Section 335 and that the venture's nussion 15 educational, as *23292 discussed above. We
believe that this approach will facilitate the development of quality educational and informational programming in
furtherance of the objectives of Section 335 by providing additional sources of fundiny for noncommiercial
programmers without altering the noncommercial nature of the programming.

90. Finally, Research TV urges the Commission to allocais squal set-aside capatity to each of the three
categories of entities listed in the statule so that noncommercial educational television licensees, public
telecommunications entities, and accredited public or pnvate educational institutions are each entitded o use a
specific poruon of the set-aside capacity. {FN198] There is nothing in the stawte or 1ts legislative history that
suggests such a rigid approach to channel allocation based on programmer category, snd we do not believe that
such an approach would serve the public interest. Moreover, we have decided that the listing of eligible entities
in Section 335(b)(5)(B) was intended to be illustrative rather than exclusive, so other cligible entities would be
unfairly excluded by Research TV'’s suggested approach. Therefore, we will not require that portions of the
sat-aside capacity be dedicated exclusively to ceruin cypes of qualified programmers. Research TV's suggestion
differs from our rule sstung a timit on the number of channeis controlled by a single national educational
programming suppher The channel himitation is designed o prevent the reserved capacity from being dominated
by one ar 4 few progrummers but 15 not bused on programmer categories

no Dedmiume of the Term "MNattoaf”




91. ln the 1993 NPRM, the Comunussion sought connnent on whether the term "uatonal™ w dwe definiton ot
"national educatonal programming supplier” has any significance, noung diat most of die enuues included 1 the
definition were perceived 10 be local i nawre, HITN subnuits that o quahity as o “natonad™ programming
supplier, an entity would hiave to demonstrate that 1t 1s authorized, either by the Contussion or through some
other contractual obligation, to provide programaung to viewers w different areas of the counuy. {FN199}
Deutsche Welle Teievision urges the Comimission (0 view e erm “national educational programming supplier”
broadly to intlude international noncommercial public broadcasters such as Deutschie Welle [FN200]

92. There is no guidance in the statte or the legislative history with respact to the term “nauonal * [FN201)
Defining the term narrowly to mean entitics perceived to be national in nature could effectvely preclude carriage
of many educational programming suppliets that are included in the *23293 statutory list of qualifying
programmers and might severely limit the amount of noncommercial educational and information programming
available on DBS. Upon review of the comnments, we conclude that we should interpret the term “national”
broadiy so a5 to include local, regional, or national domestic nonprofit entities that qualify under the definitions
listed above and produce noncommercial programmung designed for a national audience. We aiso find that the
definition should include international nonprofit programmers that satisfy the terms of the definitions in Section
397 of the Act and the Commission's ITFS rules. This approach wilt further Congress' underlying objective of
enriching the public with a diverse core of educational and informational programming from noaprofit sources.

3. Noncommercial Programming of an Educadonal or informational Nature

93. Section 335(b)(1) requires that the reserved channels be used “exclusively for noncommercial programming
of an educational or informations! nature.” The 1993 NPRM noted that the term “noncommercial programming
of an educationa or informational nature” is not defined in the statute. The 1993 NPRM sought comment on
- whether the Commission should define this term or simply identify categories of nadonal educational
programming suppliers. [FN202}

94. We conclude that our rules need not elaborate on the term "educational and informational” programuning
and that a DBS provider can comply with the reservation requirement by affording access to programming
supplied by specific categories of noncommercial entities. [FN203] We will reconsider this conclusion, however,
if it appears that more specific guidance on the definition of this term is necessary. In other words, although
parties must comply with the statutory requirement that the reserved channels be used "exclusively for
nonconunercial programming of an educational or informationai nature,” we will not define this phrase more
specifically at this time. Entities meeting this definition will be bona fide nonprofit progranuners and educational
institutions, and DBS licensees will be prohibited from exercising any editorial control over programming carried
on the reserved channels. Given this and their nonprofit, educational mission, we find that the eligibie
programmers will have every incentive to provide educational and informational programnung on their reserved
chanpels.

95. Since we do not specifically define eligibie educational and informational programs, we cannot accept
CTW's suggestion to set aside capacity for children's TV, or USCC and Domunion’s request to include religious
programming. [FN204] The definition of "nattonal educational programming supplier” is designed to ensure that
only qualified noncommercial entities are inciuded. Our *23294 conclusion will provide access for a wide array

of programs. [FN205] We note that, in order to qualify as noncommercial progranuning, the programmer cannot
include advertisements. [FN206)

4. Implementation of Section 335(b)(3)

96. The 1993 NPRM's focus with regard to the portion of Section 335(b) specifying that DBS providers "shall
not exercise any editorial control over any video programming provided [on the reserved educational channels)”
was on responsibility for the programuming in the event that Commission rules or federal statutes such as those
prohibiung obsceruty or defamaton are violated. [FN207] The Commission tentatively concluded that it would
follow the approach it takes 1n enforcing Secuon 315(a) of the Act, under which a licensee may not censor
material broadease by or on behalf of a candidate, and, thus, the responsibility for the programming and any harm
1 may cause, such as defamation, remains with the candidate {FN208) It also sought comment on whether 4
norommezrendl program provider using reserved channel capacity must comply with the poliucal broadesstng



S

requiretients imposed by Secuon 335, and if so, how those obhigatoens should be enforeed  Fuually, teterring 1o .
then- pending rulemaking on indecency on cable leased access chatnels, the 1993 NPRM alvo sougli comment on

whether there were limited circumstances ist which 4 DBS provider could refuse carriage of programutng or
restrict its dissemination. [FN209]

a Editorial Conuol

97. The commenters in this proceeding raised a separate 1ssu¢ about the pracucal applicauon of e "editorial
control” language in Section 335(b)(3). While all concede that the statutory language apparendy prohibits DBS
providers from editing or otherwise requiring changes in the content of programming provided by national
educational programming suppliers for the reserved channels, some commenters have argued that Congress may
have also intended to prohibit DBS providers from selecting among qualified programimers or determining
placement of programs on DBS *23295 systems. [FN210] Others argue dhat the provision allows providers to
choose among qualified programmers but not to select individual programs. [FN2I1] Still others urge a narrow
reading of the prohibition arguing that it does not limit either the choice of programming or programmers, but
only prevents a provider from altering the content of programs. [FN212]

98. DAETC, for example, argues that Section 335 employs the same language as Section 612 of the Act, which
requires cable systems to make "leased access” channels available for commercial use by unaffiliated persons.
[FN213) DAETC quotes language from relevant legislative history of Section 612 asserting that it indicates that
the leased access prohibition was intended to restrict the cable operator’s ability to exercise control over the
selection of programming, and argues that the same restriction should apply to DBS providers. [FN214] The
Alliance and Primestar, however, disagree that cable leased access should be the model for DBS. [FN215)
Primestar states that the purpose of Section 335(b) is not 10 assure source diversity, which was the objective in
Section 612, but is instead to establish an obligation to provide 2 minimum level of educational and informational
programming. [FN216} In addition, because Secuon 3335 directs DBS providers to reserve capacity for
noncommercial programming of an educational or informational nature supplied by specified types of
programmners, Primestar argues that it requires those providers to make certain decisions about content and source.
Therefore, Primestar argues that a DBS provider must have the ability to choose among qualified programumers.
APTS/PBS agrees that the best approach would be to allow DBS providers to select from among the qualified
noncommercial entities but argues that the prohibiton on eduorial control would prohibit them from choosing the
specific programs for their systems. [FN217]

*23296 99. To resolve this controversy, we turn ficst to the language of the starte. On its face, Secdon
335(b)(3) requires DBS providers to make “channel capacity available to national educational programuning
suppliers” but prohibits the DBS provider from exercising “any ediorial control over any video programming
provided [on the reserved channels}” (emphasis added). The statute does not, on its fuce, ban selection of
programuers. For the reasons discussed below, we disagree with those parties who would have us read such a
ban into the statute nonetheless. We conclude that the best reading of the editorial control language is that it
prohibits DBS providers from controlling the selection of, or in any way editing or censoring, individual
programs that will be carried on the reserved channels. It does not, however, prohibit DBS eperators from
selecting from among national educational programming suppliers so long as the DBS provider does not refuse to
make unused reserved capacity available to qualified suppliers. Nor does it prohibit DBS providers from refusing
to carry non-qualifying programming or ineligible programmiers.

100. We specifically disagree with those commenters contending that the term “editorial control” necessarily
bans selection among qualified national cducational programming suppliers. It is important to cousider this term
in the context of this statute. Here, Congress established certain eligibility requirements for programmers who are
enttled to use the reserved channels. [FN218) It also required that the reserved channels be used “exclusively for
noncommercial programming of an educational or informational nature.” (FN219] Thus, the statute itself lmits
the group of eligible programmers. If the DBS provider selects from among these eligibles, we see no reason to
conclude that allowing the DBS provider to select the programmer would contravens the fundamental
Congressiona} purposs of making noncommercial educanonal or taformational programming available. Further,
1n our view, the statutory language indicates that Congress did not intend the ban on editarial contro} 1o bar
selechon of programmers; the ban comes tnto play only after the programmer is selected. {FN220]

101 The cases cited by DAETC do not persuade us etherwise  For the most part, those cases deal with cable
foveud e cess provisions, wineh, as we explan below, are not contealling with regacd w imerpretanon of Secuon




335. Moreover, while we recogmize that it can be argued that the power o select o progranmer could be
characterized as "editorial” i natere, that fact does not end the debate liere T Uns Lunleat, 0RC BIUSL RO on Lo
ask whether that editorial function is one that Congress intended 10 ban throught ts use ol tie phrase "any editorial
control over any video programming.” We conclude it 1s not  As an imual matter, e ext af die edutorial
control ban does not by its express terms, as explained above, extend to the selecton of programmers. Tn
addition, as discussed in paragraphs 105-110 below, where, as here, Congress specifically designated the type of
programming to be provided on these channels, it would be illogical to simultaneously ban the DBS provider from
selecting programmers. Such a conclusion would make it much more difficult to *23297 enforce the
congressional purpose of making noncommercial, educational programmung avartable on the DBS satellites.
Indeed, this situation could be deemed analogous to the broadeasting context where licensess are held responsible
for implementing statutory mandates. [FN221] And, as discussed above at paragraph 23, the better interpretation
of an arguably ambiguous statute is one that facilitates enforcement, rather than one that makes enforcement
difficult.

102. We also reject arguments that our interpretation of Section 335 is constrained by our reading of similar
language in the cable leased access provision. Section 335 only prohibits DBS providers from exercising
"editorial control over programming,” while the cable leased access provision, Section 612, atso prohibits cable
operators from "in any other way considerfing] the content of such progranuning.” The omission of this last
clause from the DBS provision suggests that DBS providers are not necessarily barred from considering certain
factors relating to programming in selecting programmers, but are prohibited from exercising control over such
programming. Thus, we believe DBS providers might permissibly consider a variety of factors in deciding which
programmers to select, including the broad genres of programming they plan to provide {(e.g., cultural,
documentary, children's educational), the programmers' experience, reliability, and reputation for quality
programming, and the quality of programming they may have produced in the past. They may not, however,
require the programmers they select to include particular series or programs on their channels as a condition of
carriage. In this regard, we specifically differ with our dissenting colleague. We are unwilling to assume that
DBS operators will improperly attempt to influence programming cantent through their selection process. Thus,
we conclude at this time that the power to select among qualified programimers does niot amount to "editorial
control” that Congress sought to prohibit in Section 335(b)(3). !f in the future, it appears that DBS operators seek
to use the selection process as a means of improperly influencing programuming provided on the reserved channels,
we will take appropriate action. We decline to eswablish at the present time a complicated regulatory structure that
sets out specific and detailed rules addressing the particular conduct DBS providers can or caunot engage in while
selecting programmers. We conclude that such detailed rules are unnecessary where only four entties are actually
providing DBS service, at this time, and where we have no reason o believe that these entidies will not fulfill
their obligations under the rules.

103. We recognize that this approach is different from the one we have taken with respect to cable leased access
channels, but we believe that this difference is justified not only by differences in the language of the two editorial
control prohibitions, as discussed above, but also by differences in the distinet statutory schemes of which they
are a part.

104. The "leased access” provisions of the Cablie Act (FN222] were designed to open up 2 portion of capacity
on monopoly cable systems to diverse sources of programmung. As the District of Columbia Circuit explained in
Time Warner:

*23298 Leased access was originally aimed at bringing about "the widest possibie diversity of information
sources” for cable subscribers. Congress thought cable operators might deny access to programmers if operators
disapproved of the programmer's social or politicat viewporat, or if the programmers’ offerings competed with
those the pperators were providing. [FN223]

When Congress amended the Cable Act in 1992, it added a second rationale for the leased access requirement:
"to promote competition in the delivery of diverse sources of video programuming.” (FN224] Thus, the leased
access provision was designed to carve out a space on cable systems specifically for the purpose of creating a
“soap box” of sorts, where different community viewpoints could be aired without the threat of censorship by the
cable operator based on the "programmer’s sociai or poliucal viewpornt, or if the programmers’ offerings
competed with those the operators were providing.” {FN225] Given diat purpose, it made perfect sense to impose
a first-conte, first-served system for aliocatng the set-aside capacity, and (o deny the table operator any authority
to sereen out or selece cectain speakers or cerim content [FN226] To do otherwise would have given the
wonopoly wable operanr the power o choose 13 "Lompeniors,” thereby largely deleaung tie purpose of the



set-aside

105. Secuon 335 has a decidedly difterent purpose it furthers the lustoric Cougressional and Comuussion
palicy of carving out 2 haven for educational and informuuonal programming that aced not compete with
commercial offerings and that can operate free of commercial imperauves o maxunize audience size. (EN227] In
the Time Warner decision, the D.C. Circuit viewed e DBS set-aside as "nothing more thdn 4 new application of
a well-settled povernment policy of ensuring public access 10 noncommercial programming.” [FN228] The court
reviewed the history of Congressional witiauves to reserve spectrum for educauonal program services and protect
those services from "commercial pressures.” [FN229]

106. Because the language and legisiative purposes of the two starsory schemes are different, we conclude that
we are not compelled to implement the DBS and leased access prohibitions *23299 in exactly the same way. Tlus
is particularly the case in light of the fact that the provisions governing cable leased access had not been
interpreted by the Commission prior to passage of the 1992 Cable Act. When Congress adapted the DBS
set-aside and its editorial control prohibition .n 1992, the leased access prohibition did not have the settled
meaning now ascribed to it. It was only in 1997 that the Commission interpreted the leased access provision as
banning selection of programmers. [FN230} Thus, in adopting the editorial control language applicable to DBS
licensees, Congress did not do so with the expectation that it would be interpreted as broadly as we have
interpreted the cable leased access provisions.

107. Moreover, as a policy matter, we do not think it wise to interpret the editorial control prohibition more
broadly than the statutory langnage requires. While the DBS set-aside has been upheld in the face of a facial First
Amendment challenge, [FN231] we must nevertheless be sensitive in implementing the statute to the First
Amendment rights of DBS providers to create a high-quality program service as well as the First Amendment
rights of noncommercial programmers to exercise editorial control over their programming. If we were to deny
DBS providers the power to select the national educational pragramming suppliers who will be able to utilize the
reserved channels, then when demand for the channeis exceeds capacity, such suppliers would éither have to be
selected without regard to the content of their programming -- i.e., on a first-come, first-served basis or by
random selection — or through some other mechanism such as the third party approach advocated by some of the
commenters. We do not believe that the former method is likely to result in the best possible service to the
public. And, we see little advantage in simply transferring to a third party the power to select programmers -
even if we could determine who that third party should be.

108. Most importantly, we do not believe that the purpose of the DBS channel reservation would be frustrated
by permitting DBS providers to select among qualified programmers when the reserved channels cannot
accommodate all eligible programmers who wish 1o use the channels. To the contrary, the Cangressional purpose
will be furthered by alfowing DBS providers to ensure thai their subscribers receive educational and informational
pragramming that will serve their needs and interests. The wierpretation we adopt today will allow them to do
so. At the same fime, our interpretation wift further the purpose of the statue 1o shield noncommercial
programmers who utilize the reserved channels from commercial pressures that might be brought to bear on them
if the DBS provider could require them to provide specific programs or interfere with their editerial discretion
aver programming. A few commenters suggest that 1f DBS providers are allowed to sciect programmers, they
will favor widely-distributed programming services that are aiready carried on DBS systems or that otherwise
have wide audience appeal, and that programmers whase services are designed for smaller or “niche” audicnces
will be disfavored. [FN232) We ate not willing to assume that DBS operators acting to serve the needs of their
subscribers will choose programmers that only appeal *23300 (o mass audiences. Moreover, we find nothing in
the statute or its legisladve history, indicating any concern by Congress that one class of cligible programmers
might be favored over any other.

109. We emphasize that in recognizing that DBS operators have the power to select among qualified program
suppliers, we do not intend to prevent the operators from electing to use a consortium or clearinghouse of
educators and public interest specialists to choose among qualifying programs that would be aired on the set-aside
capacity. {FN233] We believe that, if feasible, the creauon of such a clearinghouse could benefit the industry and
the public A clearinghouse would have the greatest benefit to the public if it is composed of diverse members,
inctuding educators, community leaders, nonprofit programmers, ciuldren's advocates and public broadeasters.
Such membership should ensure access o the reserved capacity by « broad and diverse group of qualifying
progranuners

110 Widh regard to quahficatons, we recogmze that someone must make the determnauon thal progranuners

el w1 use the reserved clntnnels are ehmble under te suate 10 do so and that G progranidung carned on
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the reserved channels qualifies under the statute as noncommercial programming of an educadonal or
mtormational nawre. We tuak that Congress intended that DBS providers muke these determinations
Accordrugly, we find that DBS providers should be responsible for ensuning that the obligations aposed by the
statute are fulfilled. {FN234] {n order to avoid undue intrusion wio the programming decisions ot qualitied
programmers, however, we do not believe that it would be apprapriate for DBS providers o pre-screen all
progranunmg carried on the reserved channels. Rather, if an abuse of the reserved chaatiels by 4 particular
programumer cones o the DBS provider's auention, it can then take action t0 ensure that only qualified programs
are carried on the reserved channels by that programmer in the future.

111. This approach is consistent with the Second Circuit's recent wmterpretation of Section 611 of the
Communications Act, which allows franchising authorities to require that cable channels be reserved for "public,
educational, or governmental use," and prohibits cable operators from exercising editorial control gver zny
channeis so provided. [EN235] In construing that provision, the Second Circuit reasoned:

Congress could not have authorized cities to require cable system operators to allot PEG channels to them and
at the same time have left cities free to use these ailotted channels for purposes beyond the scope of PEG
purposes.... Having established the required category, Congress must have expected that the contracting party
would be able to make sure that z ¢ity was not exceeding the scope of what Congress permitted a city ¢
require.... {Clable *23301 operators may enforce the boundaries of the categories they are obliged to offer
municipalities at no charge without violating [the editorial controf prohibition]. [FN236)

The same reasoning applics to the DBS provision. Thus, DBS providers may reject programmers or programming
that they believe in good faith are ineligible under the starute to use the reserved channels. Of course, if a
noncommercial programmer believes that a DBS provider has misinterpreted the eligibility requirements or abused
its discrenon, it can always file a complaint with the Commission.

112. In addition, we believe that a DBS provider can set technical quality standards for programming carried on
its satellite system that can be applied to all programming, including that carried on the set-aside chaanels. We do
not believe that even-handed application of technical quality standards amounts to "editorial control” of
programming content.

113. [n the 1993 NPRM, the Comumission also asked whether 2 DBS provider can refuse carriage or restrict
dissemination of programs on the reserved channels as cable providers can under Section 532 of the Act. {FN237]
We agree with DAETC that there is no basis in the law for the Commission to carve out a similar exception for
DBS providers for programuning carried on the reserved channels that is “indecent” or otherwise illegal. [FN238]
The cable statute expressly authonizes cable operators o refuse to carry “"indecent programmung.” {FN239] The
DBS provision contains no such allowance. In {ight of the statutory prohibition on exercising editorial control,
Section 335 does not appear to allow DBS operators to refuse to carry any particular program unless it does not
qualify for carriage under Section 335.

114. In surn, consistent with our interpretation of Section 335, DBS providers will be required to make capacity
available only to qualified programmers and they may select among such programmers when demand exceeds the
capacity of their reserved channels. They may not, however, require the programmers they select o include
particular series or programs on their channels. Nor may they alter or censor the content of the programming or
atherwise exercise any control over die programming. As we note above, we expect that DBS providers will
begin expeditiously to air educational and informationat programming. [FN240] To ad in monitoring and
enforcing the obligations of DBS providers, we will require them to maintain files available for public inspection
concerning use of the reserved capacity. These files should identfy the entities that request access, the entities to
whom noncommercial capacity is being provided, the amount of capacity being provided to each entity, the
#23302 conditions under which il is being provided and the rates, if any, being paid by the entity, and, when
access is denied, a brief description of the reason or reasons wly access was denied. This will permit the
Commission and the public to monitor compliance with the requirements of Section 335(b). It will also provide
the entities eligible for Section 335(b) canacity with a central source of informacion regarding what capacity is
available

o Noun-commercial channef luntaction
115 Severs! coimmanters suppest that the Comemussion lmut the amount of set aside capactly allocated by DBS

providers o imdividual national educational programuung suppliers. (EN241} Fur eaample, ASkyB argues that in
redor to promote production of addinonal progranuming, providers should be allowed w devote no more than haff




ot deir set-aside capacity 10 exisuug services such as PBS, C-Span, and the Learung Channel. [FN242] DAETC
suntlarly argues that the Comnussion should iinut programmer access to one channel per DBS system. [FN243)
PBS, however, opposes limiting the reserved channels concrolled by any one progranmer. |[FN244|

116. In order w0 ensure that access 10 non-commercial channels is not donunated by a lew nauonal educatong
program suppliers, we lunit to one the number of channels that can be initially 2llocated w a single qualified
program provider an each DBS system. We find that linuting the amount of set- aside capacity a DBS provider
can allocate to a single qualified noncommercial programmer wifl promote increased development of quality
educational and inforsnational programming for carriage on the set-aside channels. Prohibiting 2 DBS provider
from initially allocating more than one set-aside channel to a single programmer will increase die opportunuty for
other qualifying, non- affiliated national educational programming suppliers to gain access. This will make
available to che U.S. viewing public a greater variety of educational and informationa! programs and wiil provide
an opportunity for carriage of programming that might not otherwise be shown such as programnung directed at
traditionally underserved audiences.

117. Imposition of this limitation, we believe, is amply justfied by Congress's intention to foster through
Section 335(b) a robust and editorially diverse noncommercial educational programming service. Section 335(a)
requires the Commission to "impose ... public interest or other requirements for providing video programming.”
As traditionally interpreted in the broadcast and cable context, the *23303 public interest is served by affording
the public diverse programming. {FN245] In addition, as discussed in detail above, paras. 108-113, we have not
construed Section 335(b)'s prohibition on licensee editorial control over the reserved channel programming to be
as expansive a prohibition on licensee discretion as the similar statutory ban on cable operators' control over cable
jeased access channels. Nevertheless. we believe that it is reasonable to infer that Section 335(b) refiects
Congress' desire that this set-aside capacity be a forum for a range of noncommercial voices that otherwise might
not be heard. We believe it would frustrate Congress' goal to permit the set-aside capacity to be dominated by a
single programming voice where there are other noncommercial voices seeking to be heard. The modest channel
limitation that we adopt today will further that congressional objective. As noted above, the channel limitation
may fostar program services serving a variety of educational needs by ensuring access to more national
educational programming suppliers. Each of those supphiers will bring unique resources, editorial perspectives,
and expertise (o their programming services. Accordingly, we believe that this reasonabie limitation will
complement and enhance the statutory scheme envisioned in Section 335(b), as well as serve die overall public
interest abjectives in Section 335(a).

118. Inorder to ensure that a particular programmer will be allowed access to only one channel, we will require
that individuat programmers, in fact, be separate entities. If two national educational programming suppliers are
directly or indirectly under comunon control or ownership, we will treat them as one entity for purposes of
obtaimng access to the reserved channels. In applying this provision, we will define cognizable ownership and
other interests according to our Commission's broadcast atribution rules. [FN246) These rules seek o identify
those interests in, or relationships widh, an entity that confer on their holders a degree of influence or control such
that the holders have a realistic potendal (o affect the programming decisions of the entity or other core operating
functions. As such, we believe they can appropriately be applied in the context of determining whether two
national educational programming suppliers are separate entities.

119. To meet its obligations under the channel cap we adopt here, a DBS operator cannot iniually select a
qualified programmer to fill more than one of its reserved channels, If, afier all qualified entities that have sought
access have been offered access on at least one channel, a provider may allocate an additional channel to a
qualified programmer without having to make additionat efforts to secure other qualified programmers. We
believe this approach will assure that a vanety of *23304 noncommercial programmers have an opportunity 10
obtain access while ensuring (hat these channels are used as intended.

¢ Liability for Violatons

120 Commenters have raised the issue of whether DBS providers can be held liable for the content of the
programming aired on the set-aside channels  For example, Primestar argues that the absence of an explicit
immunity provision in Secuon 335 renders them vulnerable 1o civil and criminal liability as a result of the
programming, and thus requires that DBS providers be able (0 choose among qualified programmers. [FN247]
MAP. on the other hand, argues thae, under applicable precedent, the Comnussion cau find that Secuon 335
mphetty grane DBS providers mmnniy fromt lubdaty for programming over which they have no conuol




[FN248) Because Section 335 prolubits DBS providers from exercising any ednorial contol over programaung
utilizing the reserved chaniels, we nterpret the statute 1n decardance with the Supreme Cowts holdmg m
Farmers Educational and Cooperative Union of Amenca v. WDAY, {FN249] as unmumzmg the DBS providers
from liability under state and local laws as a result of the contern ot the progranumding.

121. In Farmers Union, the Supreme Court held that Section 315 ot the Act bars broaduasters trom censoring
defamatory statements made dunng political broadcasts tiat they are required by the sutute to carry, and therefore
implicitly grants dem federal immumity from tiability for such statements. The fact that Congress did not
explicitly grant such immunity by statute was not dispostive  The Court found that the gram of inimunity was
implicit in the statute because imposing liability for progranunmg braadcasters could nut censor "would sanction
the unconscionable result of permitting civil and perhaps crimnal liability to be imposed for the very conduct the
statute demands of the licensee." [FN250] The same principle applies here. Section 335(b) prohibits DBS
providers from exercising "any editorial control” over noncommercial programming using the set-aside capacity,
and thus implicitly grants them immunity from liability under state and local law for distributing such
programming. By the same token, we will enforce any requirements imposed by the Act or our rules, other than
these public interest obligations, against the programmers who supply such programming, rather than the DBS
providers who carry it under Section 335.

d. Applicability of Political Broadcasting Rules to the Noncommercial Set Aside Capacity

122. We agree with APTS/CPB that the channel capacity set-aside under 335(b) is not subject to the public
interest obligations referred to in Section 335(a), including the political *23305 broadcasting requirements.
[FN251] The statutory language makes clear that noncommercial programuning suppliers are not considered DBS
providers for purpese of either Section 335(a) or Section 335(b). Rather, as noted above, DBS providers are
licensees under Part 25 or Part 100 of the Commission’s rules. [FN252] Since Section 335(a) imposes the
political broadcasting requirement only on "providers of DBS service" the noncommercial program suppliers are
not subject to those requirements. n addition, as APTS/CPB notes, given dhe limited amount of capacity required
to be reserved for noncommercial use and the large number of candidates who could potentially request time
under Section 312(2)(7) of the Communications Act, requiring noncommercial programming suppliers to give
federal candidates reasonable access to their DBS capacity could interfere with the intended use of that capacity
for educational purposes. [FN253]

e. Refusal to Carry Programming Suppher

123. In the 1993 NPRM, the Commission asked whether s DBS provider can refuse carriape of programming
on the educational and informational set-aside or can restrice 1(s dissemination as cable providers can pursvant to
Section 532 of the Act. We agree with DAETC that there 15 no basis in the faw for the Conunission to carve out a
similar exception for DBS providers for programming that 15 “indecent” or otherwise illegal on the educationa!
and informational set-aside. ([FN254] The cable statute expressly authorizes cable operators to refuse (0 carry
“indecent propramming.” {FN255] The DBS statute contins no such prpvision. In light of the statutory
prohibition on exercising editorial controf, Section 335 does riot appear to allow DBS operators to refuse to carry
any particular program. This does not, however, mean that a DBS provider is prevented from making an initial
threshold determinacion as to whether a programmer is qualified for carriage or whether the programming
proposed is noncommercial, educational, or informational. DBS providers need this initial threshold disctetion in
order to provide them with some ability to screen programming which they provide to viewers but which they
have no editorial control over. Moreover, this approach is consistent with judicial interpretation of the editorial
contro! prohibition for public, educational, and governmenal set-aside channels provided by cable operators.
{FN256)} In addition, a DBS provider can set technical quality standards for programmung carried on its satellite
system and these standards can be applied to programming on the set-aside channels.

*23306 5 Unused Channel Capacity

124  Secuon 335(b)(2) of the Communicauons Act pernuts a DBS provider © utihze tor uny purpose any
unused channet capacity required to be reserved under diis subsection pendung the actuzl use of such channel
Lapasity far nopcommerct s programming of an educagomsd or informational mwre {FN257] The Commission



noted n the 1993 NPRM dhat nerdier the statute am Ui fegislaove sty defines what constites "use™ of a
channel The Commission further noted, however, that the legislative Instory appears w indicate that the DBS
provider may use these reserved channels until the use of such chantel 18 obtuned pursusnt o @ written agreement
with a qualified programmer. Accordingly, the Comuussion sought comment on wiki constitutes "use” of 3
reserved channel by a noncommercial progranuner tat would twigger au end o the DBS provider’s abilty 0 use
channels for any other purposes. We received no comments on this issue, however

125. At the time that the statute was etacted, only hned DBS service was avanlable. (FN258] Today, DBS
operators are providing service to customers. To the extent that Channels reserved lor noncommercial
programming are not used, we conclude that DBS providers may ke advantage of the unused capacity provision
of the statute by placing commercial programming on those reserved channels  The statutory language is quite
clear and anticipates that DBS providers can use all capacity untl noncommercial programming is available. A
DBS provider will however, be required to vacate reserved capacity, regardless of contractual obligations, within
4 reasonable time after a qualified programmer's request for access has been received. Further, each DBS
provider must make reasonable, good faith efforts to identify quatified national educationai programming
suppliers to satisfy its obligations under our rules and begin carrying educational and informational programming
according ta the time periods established in Section D of his order.

6. Reasonable Prices, Terms, and Conditions

126. Section 335(b)(4) states that, in determimng reasonabie prices, the Conmission shall ke into account the
nonprofit character of the programmer to whom the capacity is provided and any federal funds used to support the
programming. The statute also provides that the Commission shall not allow prices to exceed 50 percent of the

~direct costs of making the channel available. Further, in calculating direct costs, the statute states that the
Commission shall exclude marketing costs, generai adunusurative costs, and sinular overhead costs of the DBS
provider as well as the revenue that such DBS provider might have obtained by making such capacity available to
a comumercial provider of video programming.

127. The Comnussion sought comments on: 1) what costs should be included 1 the determination of
appropriate rates, and 2) what rates are reasonable. [u addidon, the Comnussion spught comment on whether
some individual programmers should be entitled to a rate even lower than *23307 50% of the direct costs, what
the appropriate percentage would be and what would be the financial tmpact on DBS providers.

128. DBS providers generally urge the Conunission to adopt an expansive definition of "direct costs” so as to
include such items as construction and launch of the satelhte, and a share of the telemetry, wacking and control
costs. [FN259) For example, DirecTV urges the Comnussion to consider a full range of costs, including
receiving and uplink costs, additional personne! necessary 1o implement public service programming, the costs of
construction, launch and operation of satellites, as weli as various costs related to the distribution of
non-commercial services. [FN260] Similarly, EchoStar urges the Commission to consider the large upfront costs
of entry into the DBS market in determining rates for public service programmers. Echostar believes that auction
payments, acquisition of permits and licenses, construction, launch, insurance, uplink, tracking and control
functions should all be considered. (FN261]

129. The Alliance argues that, if any faes are charged, direct costs should be limited 10 marginal costs, that is,
only the additional costs of making transponder capacity available for nonconumercial programming. [FN262)
APTS/PBS asserts that the Commission should define direct costs narrowly to facilitate the use of reserved
channel capacity. {FN263) APTS/PBS states that “direct costs” do not include fixed costs that would be incurred
regardless of mandatory access for noncommercial programming, such as construction and launch of the satellite.
[FN264] DAETC urges the Commission to exclude common and joint costs from the direct cost calculation.
DAETC recommends that the Commission bar as direct costs research and development, construction, {aunch and
operation of the sawllite, insurance, and the proportionate share of auction payment, arguing that DBS providers
will incur these costs regardiess of Section 335

130 We adopt 2 narrow definition of direct cosws because we find that such a definition 1s tnore consistent with
Congressional intent. The legislative history of the House bul states that direct costs should include ondy the costs
of transmutting the signal to the uphnk facility and the direct costs of uplinkiug the signal 1o the satellie. FEN265)
Although the House janguage was mod:fied, tiere 15 nothing *23308 in the legislative tustory to indicate that
Cangress untended noncommercials programmers (0 share die cost ot construcuon and launch and other costs of
aperauny e <utellite generally 1 noncommerctat educauonal o nformational programmers are forced shure




those expenses, the costs of leasing chanueis Could Reep iy programnees out ol the matket, s deteating
Congress' desire to make noncommercal programining readily avanlable We conclude dut costs that can be
specifically allocated to noncommercia programmery are those that are directly related to making the capacuy
avaufable to noncommercial programmers  These mclude, as APTS/PBS notes, incremental libor required for
traffic management at the uphaok faciliy, icremental compression equpment, meretnental labor required o
authorize viewers to recetve parucular programming and any backhaul costs actually meuried by the DBS
provider in order to transmit the noncommercial educatonal or mformavonal pragramnnng {FN266{ {t a4 DBS
provider has an authorization cemter ar procedure used soiely for the provision ot noncommeraial channels, such
costs may be allocable to noncommercial programmers as well. .

131. Next we address the ssue of what rates are approprniate for the channeis o be yer aside under Section
335(b). The statute gives certain gudelines for the Comunssion w0 apply. First, Secdon 335(b)(4) says the
Commission should take into account the nonprofit character of the programmer and gny federal funds used to
support programming. Second, the statute provides that the Comnusston shall not allgw rates to exceed 50
percent of the direct costs, which we have defined above.

132. Some commenters contend that DBS providers should set aside capacity for nancommercial programmers
free of charge or that the Commission should develop a sliding scale for fees chargedito progranuners, based on
their ability to pay. [FN267] DirecTV urges us to adopt a narrow interpretation of prpgramumers ¢ligible for the
50 percent reduced rate provision of Section 335(b)(4). It argues that the 50 percent feducuon should not apply to
other educational or informational programs that may satisfy the Section 335(b)(1) obfligation. DirecTV also
believes that a distinction should be made between “for-profit” and "not-for-profit” njtional educational program
suppliers. It argues that programmers should be free to negodate with DBS suppliers directly o determine
appropriate rates and consideration. [FN268] APTS/PBS asserts that where a noncomercial entity cannot sécure
payment or funding for its programming, the 50 percent cut-rate should apply. (FN2¢9] EchoStar suggests that
the Commission allow DBS providers 1o set rates. [FN270]

133. We agree with EchoStar that we should not be involved in setting rates for ngncommercial programumers
because we do not set rates for satellite capactty 1n any other context. *23309 We therefore adopt our rentative
conclusion in the 1993 NPRM that we will let DBS providers and noncommercial programmers negotiate rates.
We wifl address any disputes widh respect to rates 1 the context of a complaint procgeding. We conclude dat the
50 percent cap applies to sl qualified programmers and not just those who receive np outside tunding for their
programs. The statute does not give us any basis upon which (o differendate among; nonconunercial educational
and informational programming based on the availability ot owtside financing. i

134. We decline 10 adopt the terms and condiuons suggested by APTS/PBS such Js requiring
consistently-available biocks of ume, consistent dentificacton, and including offerings in the lowest priced
program package. (FN271) While we believe that DBS providers should consider spich erms and conditions us
they comply with the statutory requirements, we will follow a mare flexible approagh and not mandate such terms
and conditions in our rules because tus 15 conststent with our policy to avoid cxccs.‘ivc regulatory involvement in

programming arrangements. ‘
|

D. Effective Date j

135. Several commenters addressed the issue of aliowing a phase-in period for comphance with these statutory
public interest requirements. DBS providers recommend a phase-in period of six months to two years to
tmplement the requirements and to allow restructuring of exisung contracts. [FN272] Other commenters suggest
that the rules should take effect immediately DAETC urges the Commission to erjforce capacity availability
within 45 days from the release of the impiementation order, stressing that the indystry has been on notice for five
years, since the 1993 NPRM, that these obligauons would be imposed. [FN273)

136. After weighing the comments regarding the effective date of our rules, we ponciude that a Jong phase-in
period is unnecessary. We recognize, however, that DBS providers and programmers need some amount of time
in which to solidify plans and execute contracts We are requiring each DBS provider make available the channel
capacity for educauonal and informauonal programmung of & noncommercial natuye as soon s our rules become
effective. [FN274] This means DBS providars must open 2 window at that ume t@ allow inieresied progranuming
suppliers to enter 1o discusstons with the DBS providers regarding program carrfage  We are also requiring that
programmung meended to utill the prosisons of tns secoon wust be nade avalaple o the public no later than
s mondis after thove rules are etfectve bl e tour pereent of capscity 13 fillgd o it gudhficg programmng,




DBS providers mauy not assert that capacity & unavatlable if here tie qualitied *23310 enunes seehing cirrage
wha are ready to meet the prices, terms and conditions establistied by the DBS provider I setuny these tine
periods, we believe that we will assure prompt compliance while aliowing sutficient dme tor developing and
producing guality noncommercial educational and informatonsl progianmmny

E Administriative Procedural Matters

137. lnigal Paperwork Reduction Act of 1995 Analysis This NPRM conwing either a proposed or moditied
information collection. As part of its continuing effort to reduce paperwark burdens, we mvite the general public
and the Office of Management and Budget ("OMB") to take this oppormamty to comment an the informauon
collections containzd in this NPRM, as required by the Paperwork Reducuon Act of 1995, Pub. L. No. 104-13.
Public and agency comments are due at the same time as other comments o this NPRM, OMB coments are due
60 days from date of publication of this NPRM in the Federal Register. Comments should address: (2) whether
the proposed collection of information is necessary for the proper performance of the functions of the
Commission, including whether the information shall have practical utdity; (b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance the quality, utitity, and clarity of the informadon collected; and (d) ways to
minimize the burden of the coliection of information on the respondents, including the use of automated coliection
techniques or other forms of information technology.

Written comments by the public on the proposed and/or modified informuation collections are due 60 days from
publication in the Federal Register. Written comments must be submitted by the Office of Management and
Budget {OMB) on the proposed and/or modified information collections on or before 60 days after date of
publication in the Federal Register. In addition to filing comments with the Secretary, a copy of any comments
on the information collections cuntained herein should be submitted to Judy Boley, Federal Communications
Commission, Room C1804, 445 12th Street, S.W., Washington, DC 20554, or via the lnternet to jholey@fee.gov
and to Timothy Fain, OMB Desk Officer, 10236 NEORB, 725 17th Street, N.W._, Washington, DC 20503 or via
the Inernet to fain_t @at.eop.gov.

V. CONCLUSION

138. For the reasons discussed above, we adopt this Report and Order to implement the nndate of the Cable
Television Consumer Protection and Compeution Act of 1992,

VI. ORDERING CLAUSES

139, Accordingly, IT 1S ORDERED that Part 100 of the Comnussion's rules 15 hereby amended as set out in
Appendix B.

140. 1T IS FURTHER ORDERED that the Comnussion's Office of Managing Director SHALL SEND a copy
of this Report and Order, including the Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy
of the Small Business Administration.

141, IT IS FURTHER ORDERED that the amendments o Part 100 of the Comumission's rules, 47 CFR Part
100, and the Commission's policies, rules and requiremeats established in this #2331 Report and Order shall
take effect 60 days after publication of the amendments in the Federal Register, or in accordance with the
requirements of 5 U.S.C s 801(a)(3} and 44 U.S.C. 5 3507, whichever occurs later. The Commission will
publish a notice announcing the effective date of this Order.

142. IT IS FURTHER ORDERED that the Commission SHALL SEND a copy of this Report and Order,
including the Final Regulatory Flexibility Analysis, o the Chief Counsel for Advacacy of the Small Business
Administration.

143. This Report 2nd Order is issued under Section 0.261 of the Commission's rules, 47 C.F.R. 5 0.261
(1996) Petitions for reconsideragon under Section 1.106 of the Comunission's ruies, 47 C.F.R. 5 1.106 (1996),
or applicauons for review under Section 1.115 of the Comnussion's rules, 47 C.E.R s 1.1 15 (1996), may bz
filed within 30 days of the date of public notice of this Report and Order (See 47 C.F R 5 1.4(b)(2))
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