
M.igalie Roiliail Sitlas 
Secretary 

FNI. 41 U.S.C. s 335. 

FN2. As discussed more fully below. for purposes of Uiis Rcporr aiid Order. "DBS Iicrii\r.c i i r  providcr" I I i w L Y  
entities dlat: 1) are licensed lo operate a DBS service pursudiit to Pdrt 100 of die C~iiiii~iis.wii'~ NICS.  2 )  operate 
satellites in the Ku-band Fixed Satellite Service (12114.6 Mhz) pursuant 10 a Part 25 l i c e u s  aiid sell or l e i l ~ ~  
transponder capacity to a video program distributor offeriiig service directly to coiuuiiiers (DTI-I-FSS); or 3) arc 
non- U.S. licensed satellites providing DES or DTH-FSS services in the U.S pursuant to d Pdrt 25 carUi statioii 
liceme. This definition docs not include C- band (416 GHz) disvibutors. 

FN3. See, e.&. Knowlcdpe TV Comments at 2-6 

FN4. See. e.&. Research TV Comments at 4-6. 

FN5. Sky Report, May 1998 at  http:l/www.dbsdisll.conl/dbsdara.hul~l (Sky Report). For cOinpar~soi~ according 
to the Commission's 1997 Cable Competition Report, in June 1997, there WCR a toul of 73.6 million MVPD 
households of which there were 64.2 million basic cable subscribers; 7.2 million DES. DTH-FSS, and C- band 
subscribers; 1.1 million MMDS subscribers; 1.2 nullion SMATV subscribers; and 3,000 OVS subscribers. 
Annual Assessment of $IC Status of Competition in Markets for the Delivery of Video Proprdininirig. 13 FCC Rcd 
1034 (1998) (1997 Cable Competition Report) at Appendix E, Table E-I. 

FN6. See, e.€., Satellite News, February 2, 1998 at 6. citing Report by die Conruiner Electronics Manufacturing 
Association. 

FN7. See Itlquiry inta Che Developinenr of Regulatory Policy i n  Regard IO Direct Broddcdst Satrllitcs for IIlt 
Period Following h e  1983 Regional Adiniiiistrauve Radio Conterence, Report atid Order. 90 FCC 2d G7G 
(1982), recon. denied, 53 RR2d 1637 (1983) (DBSOrdrr). 

F N 8 .  Sky Report (May 1998). 

FN9. See Tempo Satellite, Inc., 13 FCC Rcd. 11068 (1998) (grililliilg exunsioi~ of' due dil igriu deadliiie for 
commencing service). 

FNIO. see Implementation of Section 19 of die 1992 Cable Act (Annual Assessment of the SUNS of CoinpCtitiOll 
in the Markct for the Delivery of Video Progrdmimng) (First Report). CS Dkt. No. 94-18. 9 FCC Rcd 7442 
(1994) at p 71. 

FNII .  C-band refers to frequencies in the 3700-4200 MHz and 5425-6426 MHr rrcquency bands. The 
Commission did not require FSS liccrsees 10 obtain special licc~ses 10 provide video service Listcad, ItCCnsCeS 

were and continue to be subject to the existing FSS rules contained in Pan 25, which apply whether the satellice is 
providing video, voice or data services DTH- FSS Iicensezs providing service in die C-band are not subject tO 
the rules we adopt today. Set Section IV A.2 

FN12. The Ku-band frequencies are 11.7 GHz - 12.2 GHz and 14.0 GHz - 14.5 GHz. 

FN13. On June 12, 1996. Media One and US West split into two cornpanics, with Mcdla One retailling al l  cable 
and video services and US West retaitung dle ielecommuiucduoiu services. 

F N l l  Sky Report (May i998). To provide :ts DTH-FSS ~crvice, Prllllzslar leascs traibpuiidcr c:!p~crty 011 all 
FSS satcllitc licrtired io GE Airiericoilt 
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Telccoiiliiluriic;iUoi~ Ua inn  (ITU). Under tllc ITU's nilc.;. .ptiiruiii .iid iirbii.il Ioc;itioiL< lor llx DUS S a  VICC 

(kiiowii iiiccriwtiorially as Uie Broadcast Satellite Scrviu iii OSS) ,irc .ipporuiiiicJ ,111 .I g1iib.d b h i s  .IIIIOIIC .ill 
ii:iuniiS dirough ITU agreements rrdclied at ITU World k idni  Coiittreiiccs. By coiiuas~. orbktal IuC:ILI(IIIS 111 dlc 
tixed-s;itellim service are gcrienlly SelKClrd and iioulied by ii.wiii:il .idiiliiiisuatloils. ;tiid iiiicrlcreiice iSSuc.q arc 
resolvrd tltrougll satcllite coordinations 

FNIG. DES Order at p 84. 

FN17. Subscription Video Services, Report and Order. 1 FCC 2d 1001 (1967). a f fd ,  sub iioi11.. National ASuc 
for Better Broadcasting v. FCC, 849 F.2d 665 (D.C. Cir. 1988). 

FN18.47 U.S.C. s 335. 

FN19. Implementation of Section 25 of the Cable Telcvisioil Consumer Protecuon and Compc(iU0n Act of 1992. 
Notice of Proposed Rulemaking, 8 FCC Rcd 1589 (1993) (1993 NPRM). 

FN20. Daniels Cablevision, Inc. v. U S . ,  835 F. Supp. 1 (D D.C 1993). 

FN2l. Time Warner Entertainment Co., L.P. v. FCC, 93 F.3d 957 (D.C. Cir. 1996) (Time Warner). 

FN22. We received 25 comments and 20 replies in respotrcc IO the 1993 NPRM and 43 coninlents and 28 replies 
to the Public Norice. In addition, we have received a number of ex parte filings addressing various specific 
issues. A list of commenters, as well as a description of the abbreviations uscd in this Report and Order, is 
attached as Appendix A. References in this Repon and Order'to coninwits filed i n  responce to che 1993 "Uv4 
are referred to as "1993 Comments" or "1993 Reply Coiiiniriis." I f  i i o  desigiuuon is made. die COIIIIIUIIL( were 
filed in responw to rbe Public Notice issued in 1997. 

FN23 See 47 U.S.C. S335(d). 

FN24. 47 U.S.C. ss 335(b)(S)(A)(i) and (ii) 

FN25. 1993 NPRM, 8 FCC Rcd at 1589. 

FN26. Inquiry into die Development of Regulatory Polie) in Rcrdrd LO Direct Broadcast satellites for the Period 
Following he 1983 Regional Administrative Ridin Coiifertnce. 90 FCC 2d 676, 677, n.1 (1982). 

FN27. The Ku-band generally refers to a band of fttquencies at approxinutely 12 GHz. DES 11ccn~eeS under Par1 
100 of the Commission's Rules operate in the frequency band 12.1-12.7 GHz for the distribution ofprogrdiilnlin~ 
from satellites to subscribers' homes. See 47 C.F.R. s 100.l(b). 

FN28. DTH-FSS satellitcs are generally spaced two degrees apart while DES satellites are typically spaced lune 
degrees from each other. The smaller spacing between satellites for DTH-FSS service typically results in larger 
receive dishes than chose used for DBS service. 

FN29. Policies and Rules for Direct Broadcast Sdtellitc Service, Notice of Proposed Rulemaking. FCC 98-26, 16 
Docket 98-21, 13 FCC Rcd. 6907, 6910 (rel. Feb. 26, 1998) (DES Consolidation NPRM). COnSOfidaUng he 
regulatlon of all satellite services is intended to eliminate inconsistencies in the rules, reduce confusion and 
uncertainty for users, lessen regulamry burdens for licensees. and simplify the development of advanced services. 
DBS Consolidation NPRM a t  p 13 

FN30 1993 NPRhi.  8 FCC Rcd a t  1590 

TX31 . '  See SBCA 1993 Coiiinicnrs at 5, DireiTV 1993 Catiiiiirncs ;I( 7; APTSlCPB 1993 CwllticilLs a[  6 ,  CFA 
I b n '  ('0111111?1Il\ .!L :: 
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FN32. SIX APTS/P BS C~lllllllKllL~ <it 30-3 I ,  

FN33 See SBCA 1993 Conuncnu a( 5-6. 

FN34 Scc CFA 1993 Cotniiiriu at 2-3 

FN35. Current licensees are’ DirecTV. USSB, EchoStar, MCI. WL DES. TEMPO di i  

FN3G. 47 U.S.C. s 335(b)(5)(A)(ii). 

FN37. 1993 NPRM. 8 FCC Rcd at 1591. 

FN38. See APTSlPBS Comments at 30-34; see also CME comments at 16-17. 

FN39. See APTS/PBS Coinmcns at  31-34; Priiilestar 1993 Comments at 6-7. 

‘ideo 

FN40. See SBCA 1993 Comments at 9-10 GTE Spacenet 1993 Comments at 5 ;  DirccTV 1993 Comments at 11. 

FN41. SBCA 1993 Coniiiienu at IO. 

FN42. Id. at 10. - 
FN43. See DirccTV 1993 Conmlcns at 11-12. 

FN44 CME ConullellS at 16-17 

FNJS. Section 335 (b)(l). 

FN4G. See CME Coi1Inleilts at 16-17; APT/PBS ColtUitCtltS at 32-33. 

FN47 GE Anmicorn Further Reply Coininenrs at 4-5. 

FN48. See APTSlPBS Coiiunents at 33; CME Comments at 16-17. 

FN49 See APTS/PBS Comnientc at 33. 

FNSO. See GE Americom Further Reply Comiiientc at 6, 11. 6; see also Time Warner Commeils at 45-48. 

FNS1. See. e.&. DirecTV 1993 C o m e n u  at 11-12; USSB 1993 Comments at 2-3; GTE SpdCCllCt 1993 
Comments at 34 ;  GTE Spacenet 1993 Comments at6-7. 

FN52. See Closed Captioning and Video Description of Video PrograiluninE, Report arid Order, 13 FCC Rcd 
3272 (1997) (Closed Captiorung Proceeding) (~mplcmcnong Section 305 of the Telecominumcduafs Act of 1996): 
41 U.S.C s713. 

FN53. Video progranlming distributors are defined as all entitics who provide video programmiiig directly to 
cusforners‘ homes. regardless of the distribution technologies employed by such entities. See Closed Captioilkg 
Proceeding. 13 FCC Rcd at 37-76 

FXS1 For DES. (Iic Uruccd Statcs i s  b.isigt1td 32 clianncls at eight orbital locauoiu. kith Of c]lesr 32 cllaNlKlS 
ii;i< a ccruin ccnitr frcquciic;. nrid a bandwiddl of 24 MHz Generally. a DBS satellite has Ollc traiuponder for 
C. IL~I  ” IrcqiieIiLy LII.III~V:I” s i i i d .  i ~ i i g  curreut conlpressloll technology. each frcqucisy L i l a l l l l d  has aufficiciit 
!> ! i . , r k  ,tl:ii 1 0  I L L  , m i i v i  1:: 6-fi d i . ~ i i ~ i d s  of video prograirititiilp This ic similar h r  D I  I-I-FSS liowcvcr. ds w t c d  

-_  



.11111vc. DTH-FSS opcritcs 011 different trequcIiL1Ch 

FNSS SIX I-loiric BOX Office CoI1il~lenL~ ;it 3. DirccTV C ~ ~ I I I ~ I I ~ I I I S  x i  9. Sce also CFA Cjmllients .I( 6 (12 CII:IIIIICI 
111111111111111): CoIlUnCllUl Satrll~te (do iliit dppl), obligiltiiill\ .it .ill ( O r  SCVCli years). 

FN56 SBCA Coniinms at 6. 

FN57. see August 18, 1998 Ex Parte Later of Phlladc!phrd Park, iiidicdlilig plais to offer c~glit end-user 
cliaiiilcls of horse acing news, features and evens. Plliladclphla Park urges dle Conunissioll 10 adopt a cliaiiriel 
minimum that would exempt such small programmers in order to avoid die inequities of requiring iliem to hire 
staff just for die purpose of overseeing I I O I ~ C O I I I I ~ C ~ C I ~ I  programnung and to avoid h e  consquent subsrantial 
impact on dir viability of its business plan. 

FN58. For example. a DBS provider must offer at least 25 channels of video progranming to be Subject Lo these 
rules (4% of 25 prograniming channels equals one set-aside chani~cl); sce IV(Q(1) below for discussion regarding 
channel capacity. 

FN59. Amendment of the Commission's Regulatory Polic~cs to Allow Non-US. Licensed Space Sfauo~U to 
Provide Dornesric and International Satellite Service in cl~c United States. Report and Order, 12 FCC Rcd 24094 
(1997) (Disco I1 Order). 

FN60. See. e.g.. Telcvisa 13 FCC Rcd 10074 (1997) 

FN61. See ASkyB Conlinens at 24; see also Morality in Media Coinnienrs ill 4-5. 

FN61. Disco 11 Order at p 173. 

FNG3. Id. 

FN64 Disco I1 Order at p 166. 

FNG5. Scr Protocol Concerning the Trdns~uSSioil arid kcepuon of Sigiuls troiii Satellites for die Provision of 
Direct-to-Home Satellite Services in the United Sraus of AIIlCriCd and tlie Ullitcd Mexican States. (November 8, 
1996). Article VI: Agreement Between the Govcriuiicnt of LIIC United States of America and h e  Government of 
the Argentine Republic Concerning the Provision of Saullitc Facilities and the Traismission and Reception of 
Signals to and from Satellius for the Provision of Satclhtc Services to Users in chc United Srates of AInCIiCd and 
the Republic of Argentina (June 5 .  1998). Arucle VI. 

FN66. 47 C.F.R. ~25 .1316)  (receive-only earlh S ~ ~ P O L L S  operaung wiUi non- U.S. licensed space staUOns 111ust 
request a license to operate such e n d  stations). See also sccuoiu IV(a)(2) of Uiis Report and Order (holding 
cntiucs licciiscd under pan  25 of the Commissio~l rule but Icasing satellite capacity to video programning 
resellers rcsponrible for complylng with the public interest rules). 

FNG7. Disco I1 Order at pp 166, 201. 

FNG8 See para 28 supra. 

FNG9 47 U S C s 335(a) 

FN70 19% NPRM, 6 FCC Rcd di 155: 



Lre:itc .I "DRS lecd" X ~ U A ~ C  l io i i i  dldt provided to cable, to iliscri &lvrrtiselnciU DIILXTV June '-9 Letter d l  4 
hli~lSl.ir st:~lcs thdt 11 wriuld liiive III  dbropatc its existi~ig coritrdcs rvidi cable progi.iinincrs .ind rcquirr: thcsc 
progriiiliiiiers 111 iiisert addiuoiial iiiaterial iii order to cornply wid] LIIC broadcasong requircilieil~. EcliclStar luiie 
30 Icier ; ~ t  1-2 

FN72. Specifically, Section 312(a)(7) provides Oiat die Coiiunission may rcvoke aiiy S U ~ O I I  I I C C I L ~ C  01 
coisuuction permit for willful or repeated failure lo  allow reasonable access to or perriut purcliasc of rrdSOllable 
nrriouiitc of unic for die use of a broadcasting sriltion by a legally qualified candidate for Fedrral elcctive office on 
bellalf of his candidacy. See 47 U.S.C. s312(a)(7); 47 C.F.R. ~73.1944. Coiscqucndy, as fiotcd below. this 
right of access does not apply to caildidates for non-federal sute or local offices. 

FN73. See. ~ g . ,  Codification of the Comnussion's Political Programming Policies. Memorandum Report and 
Order, 7 FCC Rcd 678, 680-83 (1991). on mon., Memorandum Opinior andorder. 7 FCC Rcd 4611 (1992) 
(Codification of the Conunission's Political Programming Policies). 

FN74. See id. at 4612. 

FN75. 1993 NPRM. 8 FCC Rcd at 1594. 

FN76. See DAETC Conmiens at 8-9. 

FN77. See Primcslar Furdier Colllmenrr at 8; Tempo ConInlcnrs at 17; ASkyB Conln~c~ls at 6; DirecTV 
Conirncnts at 13-14; Continental Satrllitc 1993 Cnmrnenrs at 27. 

FN78. See SBCA Comments at 12-15; SBCA June 30, 1996 leticr at 1. 

FN79. See Primeswr Coniiiieiits at 8. 

FN80 EclioStar Julie 30 letter at 1. 

FNBl See SBCA Coniineitts at 17-18; ASkyB Conunenr% at 5 

FN82. See DirecTV Corunicntt at 14. 

FN83. See DAETC Conunents at 8-9. 

FN84. See GdtficdtiOn of die Coiiinussioit's Political Progrdina~hg Policies, 7 FCC Rcd. 678, 681 (1991) 
(providing general guidelines for redSOMbk access). 

FN85. Wc note drat Sccuon 315, but not Section 312(a)(7). applies to cable operators. 

FN86. 47 U.S.C. s315(a); 47 C.F.R. s73.1941 

FN87 41 C.F.R. s 73.1940, 

FN8B 1993 NPRM, 8 FCC Rcd 1589, 1594 

FNE9 See Tempo Conintcnls a t  18-19; Primestar Conmxns at 10; but cf H o w  BOX Office 1993 Coinntentt st 
G-7 

FN9G Tcinpo Cowiients a t  15-19, Priiiiesr;>r Cuiiiiiierirc ,I[ 11-12 
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PN9? See DAETC Coiiin~e~its at 9. citing Beckcr v FCC. 95 F 3d 75. SO (D C. Cir. 199G) 

FN93. See DirccTV Giiiiiieiits at 14-15; USSB Comiiieii~\ dt 3 .tiid 1993 COIIUIICIIU ac 6; SCC also Priiiieslar 
cllllllllellts at 10-1 I .  

FN94. See 47 C.F.R. 73.1941(c) (a request must be made within oiic week of  die day on whicl~ tlir first prior use 
giving rise to dle right of equal opportunities occurred). 

FN95. See 47 C.F.R. 73.1943 (requiring the liceiscc 10 keep and permit public inspection of a corirplete record 
of all requests for broadcast time made and an notation showing the disposition. charges, tic.). 

FN96. See Codification of the Commission's Political Programming Policies. 7 FCC Rcd at 689-90, 

FN97. 1993 NPRM, 8 FCC Rcd ai 1592. 

FN98. See ASkyB Commnts at 5-8. 

FN99. SBCA June 30 letter at 2. 

FN100. We do not agree with ASkyB Comments at 8 that we should use the 50% direct cos1 formula of Section 
335@) as a benchmark for calculating UIC lowest unit charge for political sales because we find no justification for 
so constraining DBS operators in the sale of political advertising time. 

FNIOI. See Codification of Commission's Political Programniing Policies. 7 FCC Rcd ai 683-687. 

FNIOZ. 1993 NPRM. 8 FCC Rcd at 1595. 

FN103. Id. at  1596. 

FN104. Set NCTA Reply Comniciits at 14-16; Small C d b k  Business Ass'n Comments at 9-1 1: T i m  Warner 
Comments at 39-40. 

FN105. NCTA Conunenrs ac 9-12. 

FN106. Public. educational and government use channels ("PEG) arc defined in Section 61 I of rhe Act. 47 
U S C  s611. 

FN107. Small Cable Business Ass'n Comments at 9-16; NATOA 1993 Comments at 3-9. 

FN108. See Time Warner Comments at 6. 

FN109. See AllkdnCe Comments at 5. 

FNIIO. See, e.&. USSB Comments at 8-9, SBCA Reply Coitunents at 3-4; Tempo Comments at 20-21. 

FNl I I .  See SBCA Reply Coniments at 4-5 

FN112. See Tempo CoinmentF at 20-21 

FNI 13 Local - DES 1993 Conunerits at 4 
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Viewer Act. (rcl. Noveiiiber 17, 199s. FCC98- 302) 

FNI 16. We note h a t  EchoStar provides local signals to soiiie ot  i ts  subxribsrs diid I.\ . i(lvcri~~%! c\p.~lISic~~l ( 1 1  t l ~ e  
iiuiitbcr o f  nlarkeu disc will nceivc local signals. EclioSiar Coiriiiieiirs ,I[ S-6 

FN117. APTSlCPB Comineiit< at 35-36 

FN118. 1993 NPRM. 8 FCC Rcd at 1595-1596 

FN119. See NCTA Comments at 9-20; scc also Snull Cable BUSIIICSS AS'II C~I~UI~CIILS at 16-1s. US West 
Comments at 5. 

FN120. See Small Cable Business Ass'n Coinnicnts at 16; NhTOA 1993 Conimeiw ar 4- 5 .  For a definition of 
OVS. see 47 C.F.R. s 76.1500. 

FN121. Id. 

FNI22. See Time Warner Comments at 20. 

FN123. Id. at 6. 

FN124. See DirccTV Reply Cornnitnu at 11-12. 

FN125. See SBCA Reply Comments a t  14. 

FN126. See Inquiry into the Developiiient of Rtgulatory Policy i n  Regard to Direct Broadcast Satellites for die 
period following the 1983 Regional Adininisuative Radio Conference. Report and Order. 90 FCC 2d 676. 
685-686 (1982); National Association of Broadcasters v.  FCC. 740 F 2d 1190. 1197-99 (D.C. Cir. 1984). 

FN127. There are currenrly 7.3 million DES and DTH-FSS subscribers aird over 64 ni111lon cable subscribers. 
See supra p 4. 

FN128. See Implcmentarioil o f  Secuom 12 m d  19 of tJ1c Cablr Tclrvisioii Consunier Prorection and ColilpctitiOil 
Act of 1992. Development of Competition and Diversity i n  Video Progranuning Distribution and Carriage, 
Report and Order. 8 FCC Rcd 3359 (1993). 

FN129. See DBS Consolidation NPRM. 13 FCC Rcd PL 6910 

FN130. Sees 602 of the Telecomu~ucationr Act of 1996 

FN131. See CTW Comments at 7, CME Cortunwts at 4. 

FN132. CME Coiments at 10-12, 

FN133. See CTW Comments at 4 

PN134. Encore Comments at 12-13; DRETC Comments a[ 7 

FN135. See DAETC Comments at 7 

FN13G See id 

FWl37  , \ l l l . t l i?~ COII~II~:I:~< I: 1>-7 
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FN13S BET Reply Colliliitlit< at 4; HlTN Couiiiietit\ .I[ j.1 

FN139 See Priiiitsur Coriinirnts at 7-6; Teliiptr COII I I I I~I I I ,  . I (  3.4 

FN140. 47 U.S.C. s 335(b). 

FN141. House Committee on Energy and Comtiirrcr, H.R Cont Rep No.  IO?-SGZ, J( 27-2 (1992) (Corit'creiioe 
Report); see also 1993 NPRM. 8 FCC Rcd a t  1596. 

FN142. Conference Report at  222, see also 1993 NPRM. 6 FCC Rcd d t  1S9G. 

FN143. See Conference Report at 222. 

FN144. See Alliance Reply Comments at 4-5; Encore Coiiiiiients at  16; DAETC Reply Coinmen& at 22-23; see 
also &search TV Comments at 12-13; US West Cuiiinicns at 8. 

FN145. See APTSlPBS Comments at 39; DirecTV Comerits a t  6-8; America's Health Network Comnicnts at 
3-4; Primcstar canmcnts at 17; SBCA Comments a t  14; USSB Comnienu at 5 ;  Tempo Comnleiits at 13; 
EchoStar Reply Comments at  3; NRTC Reply Conuncnts at I .  

FN146. Id. 

FN147. See Encore Comnicnts a[ 16; DAETC Reply Cormiicnrspt 23 

FN148. SBCA Further Comments at 11-12. 

FN149. 1993 NPRM. 8 FCC Rcd at  1596. The legislative history states chat d1e Coiiuuission nlay consider chC 
availability of or use by DBS operators of compression teclinolopies. Seiute Report at 911. Coinpressinn 
technologies refers to h e  ability to compress sufficient inforinatio~i to dkplry niultiple video prograins into the 
spectrum currently allotted for one channel As a result. II is peiierdlly acknowledged tlmt by using COIiiprtSSiOn 
technology today. one trdllsponder can acCOniI7lOddte riglit 111 ten cllsnnels of progr;tiiiimng 

FNISO. See. e.&. US West Comments at 8. 

FN15I. See Alliance Comments at 8-9; APTS/PBS Cornmen& at 39, Research TV Comnlenu at 12; Universiiy of 
TexasXJniversity of Virginia Comments at I; HlTN Coininens at 12; NCTA Reply ConunellLF at 6. 

FN152. See Research TV Commens at 12; PBS Conmiens at 40, NCTA Reply Commr~~ts at 6. 

FN153. See Tempo Comments at 7; NRTC Reply Coinnlcnts at 5 .  

FN154. See DirccTV Comments at 6; Primestar Further CQJ~II~IKI~S at 14-15 

FN155. Conference Report at 222 (Comrmssion sliould cake into account tout channel cdpdcity in establishing 
reservation requirement). See infra 1V(A)(2). 

FNl56. We note that we have asked for comments about channel capacily in another Context. In OrrkIJc O f  rb: 
Transmissions of Digital Television Broadcast Stations, Amendnicnrr to Pan 7G of tlie Commission's R u k  
Notice of Proposed Rulemaking. CS Docket No. 98-120. FCC 98-153 (A. July 10. 1998). Fed. Reg. 63 FR 
42330 (rel. Aug 7, 1996); we sollcit comments on tlic defiJliLion of "usable acuvated channels" i n  the context Of 
digital broadcast television carriage. Our conclusro!i about channel capacity i n  the context of DBS Serviccs iS rut 
d~sposirlvc i i i  the :.IS: of  must m r y  far digital te lcvi~ion by C d b k  sysrcm 
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12-17 (1995). Poteiitial Uses of Ccrtaii Orbii,ll Aj]~cAtloll!. tq Optr.itor:. III the [ ) I I ~ L ~  O~I.K!C.N S d I w  S c ~ i x c .  
6 FCC Rcd. 2581 , 2502 (1991) ( s t a t i q  dia l  ~l[ ,y l ia t lVe  

FN15S. 1993 NPRM. E FCC Rcd ;it 1596 

FNI59. The Icgislatrve htstory of lliis provisioii st;itcs. ' T i c  Coiiiinittee intends lhit d i t  CLtIiiIiiIStot! ciiiisidtr tllc 
total ChaMCl capacity of a DBS system in cstabltshiiig reserv,iuoti requircmerils. Accordlltgly. tlic C r t r r ~ ~ ~ ~ i S S t o t l  

may determine to subject DBS system with relatively large totdl chaiuicl capacity to a grcarcr I C S X ~ . I O M  
requirement than systems with relatively less total cdpdcity I n  dcternuiiing a DBS systeiil's CII.LIII!L.I cal~aclt)'. t ] ~  

Commission may consider the availability of or the use by a DBS operator of conipressioii teclilrolugies. This 
subsection permits a provider of such service to use any unused channel capacity desiglwtcd punudllt 10 duS 
subsection until tlie use of channel capdcity IS obtained, pursuant IO written agrcrmeot. tor public use " House 
Report at 293-294. 

FN160. See US West Conimcnts at 6; Research TV Conintens a t  8-11; APTS/PBS Co;ii~irelltS a t  37-39 

FN161. Letter to Rosalee Chiara, I i i t e ~ ~ t i 0 ~ 1  Bureau, Federal Communicatiorls Conunisstorl. from Marilyii 
Morhman-Gillis, Lonna M. Thompson, Association of America's Public Television Statiotu. alld Gregory 
Ferenbach. Public Broadcasting Service (Scpt. 22, 1997) (APTSIPBS Ex Pam Lcuer) at 5 ,  7. 

FN162. See e.&, ASkyB Comments at 13; DirecTV Commcnu at 5 ;  Primestar &nwien& at 13-14; SBCA 
Commcnts at 10; USSB Comments at 1 I; Tempo Comments at 5: EclloSar Reply Comtaents a[ 3; NRTC Reply 
Commtnu at 3-4. - - 

FN163. For example. if a DES provider supplies 120 video ChaMek to custoniers. we will require 2 DBS 
provider to reserve initially five chdiuiels for iioiicoinincrcial pmgramnung of an educatiolwl ur inturllutiolu~ 
nature. Four percent of 120 channels arnountF to 4 8 channels. Under the rules adopted liere, this figUrC wiluld 
be rounded up IO 5 channels. See 1993 NPRM, 8 FCC Rcd a t  1596-1597. 

FN164. Seep p 130 & 139. 

FN165 1993 NPRM, 8 FCC Rcd at  1597 

FN16G. See ASkyB Comments at 23-24, APTS/CPB Conmenu ai 19. We note also that die Comiliissioii decided 
not to grandfather propramiring contTacL( for cable clunnels designed for leared access. See Ir1ipleillclltatioti of 
Sections of tlie Cable Television Consumer Protection and Conipetition Act of 1992: Leased CollllllrrCidi ACWSS.  

Report and Order. 12 FCC Rcd 5276 (rcl. Feb. 4, 1997) 

FN167 See p 134, infra; see also 5 CFR 1320 (Implementation of Paperwork Reduction Act). DBS providers 
inust be offering this educational and informatlomi programnhg to tllc pubiic no latter ha11 six lilOnfllS after tllC 
effective date of the N ~ S .  

FN168. 1993 NPRM. 8 FCC Rcd at 1597. 

FN169. lTFS licensees may be accredited educational institubom, govemnlenral orgaiurauolls elifaged i n  dle 
formal education of enrolled students, or nonprofit organizations whose purposes are educational and irlcludc 
providing educatioitai and insuuciioml telcvjsioa material ro such accredited iilsututions and govcrmcncal 
organmuons 47 CFR s 74 932(a) 

FN170 See DAETC Cornrneiits ar 12 

FS I 7  I Si.= ,:7 i: S C s397(6) 

i:::17? Szc 'Ytjitc \'J.irtxr, 93 !. ?(! .:I $76 
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FN173 47 u s c 
fiber. bro:idc.lst tranClatOrS. casscttrs. discs, ii~~crowave, or  laser 11 ,usI1IIsw,i dinitigli ilic lllilliJSpllCIL! 

FN174. See 47 U.S C 5 397(14) 

FN175. See 47 C.F.R. S 74.932(s). ITFS arc intended prlrridrily to priividc luri11:11 cduc.huoll:!l o i  cultui,il 
dcve~Opili~l1t 10 SrudeiiU eiirolled i n  accredited public or privact IiImtutiviis or collcpcb o r  u i i i w s i t i e ~  

FN176 APTSKPB Comnants at 23; HITN Comments ar 1 .  

FN177. See 47 C.F.R. 74.932(a) 

FN176. Research T\' Reply Comiiients at 14-15. 

FN179. APTS/PBS Comiiicnts at 14 

FN180. Encore Comments at 11-12. See also DirecTV Commenrs at 5 ;  USSB Comrimrr at IO. 

FN161. See, e.€., Federal Land Bank v. Bismarck Lumber Co., 314 US. 95, 99- 100 (1941) ('including' is not 
one of all-enibracing definition but connotes simply an illustrative application of die general principle); PuerIo 
Rico Maritime Shipping Authority v. ICC. 645 F.2d 1102, I I I2 n.26 (D.C. Cir. 1981) (it is hornbook law du t  
the use of Che Word 'including' is  illustrative. not exclusive): Exxoli Corporation v. Lujdn, 730 F. SUpp. 1535. 
1545 (D. Wyonung 1990), afPd 05 other grounds, 970 F.2d 757 (IOU1 Cir. 1992) (use of d ~ r  word 'includes' 
radlcr dYdn dle word 'means' i n  a regulatory definition indicates rhdI w h l  follows is il rlorlexclusive list ~ h i C l 1  
llldy be elildrged U p O i l ) .  

FN182. United Swres v. McQuilken, 73 F.3rd 105. 107 (3d Cir.), cut .  denied. 117 S. Ct. 89 (1996). 

FN163 United Sldrrs v Lopez. 936 F.2d 1293. 1295 (D.C Cir 1991). 

FNI64. Sce. c.g ~ Russcllo v. Urutrd Sates, 464 U.S. 16. 23 (1963) 

FNlS5. See Gusnimn ct el. v. Alloyd Co., 513 U.S. 561. 575 (1995) (suting h a t  '[ai word is knowrt by die 
company it keeps tthe doctrine of noscitur a sociis)."); see also Mwin W. Parrerson. The 1 1 1 t c r p r c ~ ~ o ~ i  and 
Construcrion of Conuacrc, 64 Columbia Law Review 633,652 (1964) (discussing die medlung of words in series). 

FN186. See, C.C.. Holin v. United States, 524 U.S. 236. 116 s. ct. 1969, 1976 (1996); KdWXdUhaU V. &i!Sr, 

397(7) The illrails of dissctiiinaucili iiidude, bui .iic i iot l i i i l i icd t i l .  LII.IXI.II c.iblc. optIc.il 

523 U.S. 57. 118 S. Cr. 974. 975. 977 (1998); Arcadla v. 01110 Power Co., 498 U.S. 73.18-79 (1990). In 
Arcadia v. Ohio Power Co., supra, the Supreme Court rejected an interpretation of the Federal Power Act dYdl 
rendered "the prtccdmng enumeration of specific subjeccs entirely superfluous -- in effect adding to lhdl detailed 
list 'or anything elie."' 498 U.S. at78. Such an Interprelauon, the Court cdutioned. "should not be adopted 
unless h e  language renders i t  unavoidable." Id 

FN167. See Time Warner v. FCC, 93 F.3d 957, 976 (1995) (slating that Congress noted chat econormc realities 
of commercial broadcasting do not foster widespread commercial dlstribution of educational and cultural prograllls 
and that the government has reC0gNzd the potential effect of coinnicrcial pressures 011 educational StaliOnS). 

FN188 See SBCA Reply Comments at 7; USSB Comments at 10-11. Cf. Encore Reply Conimcnu at 10 

FNIS9 See 4 7  U 5 C s 397(7) (for purposes ofP3ri I V  o:T~rlt Ill), 47 IJ S C s615(1)(1) (inusc-carry f O i  
~ i !~i icoi i~~~icrc~al  prograiiuniiigJ 

I 'i 190 \Vc i i i i tc  !n:it Colllcr-llic Repar[ \I.I(C~ ( h i  "dit pricing SIniLltirc -.%I\ dcvlscd Iu eiublc 1~1UolI61 



cducatiniul prngraiiinnng suppliers to L I ~ I I I L C  1111s rescrved L . I P J C I ~ ~  " Curi~crcrl~c llcptirl '11 100 

FNI91 26 U.S.C.A. s5Ol(r)(3). 

FN192. 1993 NPRM at 1598. 

FN193. Scc Kiinwlcdgc TV Coiiiiiicnts dc 9. Eicore R ~ p l y  Couiriierits at 14 

FN194. See Primescar Further Coiiuncnts at 20, ASkyB Coinriienw at 21; Ex Parte Letter ot Noggiii, CTW. and 
Viacom dated August 19, 1998 (arguing that a joint venture between a non-profit and a for-profit corporation 
providing comnercial- free prograiiliiiing should qualify for die set-aside). 

FN195. See. e.g., Green Sphere 1993 Comments at 1. 

FN196. APTSlPBS Comments at 17-18. See also CTW Conments at 8-10. 

FN197. Id. See also Knowledge TV ComnienG at 9. 

FN198. Research TV Comments at 18. 21. See also Universiry of Texas Commeiits at 1; Uiiivrrsity of Virginia 
Comments at 1-2. 

FN199. See HITN Conmenu at 9. - 
FN200. Deutsche Wellc Televisioii Comments at 2-3 

FN201. The definition of "national" was only tangentially referenced in the Irgislauve history dociiinenu. die 
closest reference being. "The term 'mtioml education prograninting supplier' includes any qudiified 
noncommercial educational television stations, odier public releconuiiunicatiolu entities or public or private 
institutiois." House Conference Report at 101. 

FNZ02. 1993 NPRM, 8 FCC Rcd at 1596 

FN203. See APTSlPBS Comments at 10. 

FN204. CTW Comments at 4; USCC Comments at 2-3: Donunion Comnicnls at 2-3. W e  have alrcddy discussrd 
and declined to adopt additional public interest obligiltiom under Section 335(a). including setting aside cdpdcity 
for children's programming. See Sectioii IV.B.3. 

FN205, See NRTC Comments at 6-7 (urging Cotiunission to define qualifying prograinnung braddly). 

FN206. Section 399B of the Act defines "advcrtisenieiit" as 
Any message or other programming material which is broadcast or odwwisc udmmicced i n  exchange for any 

remuneration, and which is intended: (1) u, promote any servtcc, facihty, or product offered by any person who 
IS engaged in such offering for profit: (2) to express the views of any person w i h  respect to any iiutfer Of public 
importance or interest; or (3) to support or oppose any candidate for political office. See also 47 CFR73.621. 

PN207 1993 NPRM. 8 PCC Rcd at 1597 

FN?OS. Src  Farmers Educational and Coopcrauve Unionof America v. WDAY. lilt , 360 U.S. 525 (1959) 
(broadcastrrs iiot responsible for dcfamdtioil Caused by political CandiddteS adverrireine!ilj 

FN?OSi 1993 NFRIvf. S FCC Rid d t  1597 

! ,k2 l i l  S x  i l i i  i i i ~ i  Co~iiiiic!~:s .II 4 i) !I3 (3 C~,W~~I:IIL~ ii: 16-20: I ~ S G ~ ~ L I I  7 V Cciiiiiiiilih ,it 1.: (Jiiivvr,iry t i l '  
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FN211 See. e.g . APTSlPBS Coiuiileiicr at 34. 

FN212. See. e.&. USSB Rtply Coiiunenn at 4-5 

FN213. DAETC COIIIIiIeii$ at 17-18 

FN214. Id. at 14, citing H. Rep. 98-934, 96th Coug., 1st Sea. d t  51-52 (1964) (Iiotiiig bat l l ~ e  Comnittee is 
exvemely concerned with the potential risk posed by indirccr editorial colluol beir~g rxerctsed by a cable operator 
over use of leased access channels). 

FN215. Alliance Conuncnts at 3; letter to Mapalie Ronun Salas. Secretary. FCC. from Benjamin J .  Griffin. 
Counsel to Primestar @ec. 12, 1997) (Primestar 1997 Letter) at 1-3. 

FN216. Primstar 1997 Letter at 2; see also SBCA Reply Conimenlc at 1 1  (staring c l ~ a ~  there is no basis for the 
statement that the S( INtC closely tracks the PEG and leased access cable models and that DBS providers must have 
"the right to make unique program service selections bolh IO fit heir respective program packages and formats 
and to differentiate themselves from their cable and DBS competitors"). 

FN217. APTSlPBS Coinmenls at 48. 

FN218. See 47 U.S.C. s335@)(3) and 335(b)(5)(B): pard 76-90, supra. - 
FN219.47 U.S.C. s 335 @)(I). 

FN220. Indeed, use of t l ~ e  past tense i n  the tern1 "progratiuninp provided" supporu fhiz reading of the Statute. At 
die sclecaon stage. no programming is yet bring provided. 

FN221. See Broadcast Station Operator Requirenicncr. S9 FR 64376, 61379 (1994) (staring h a t  flit Conunission 
holds the broadcast stauon liceiuec responsible for NIC violations). 

FN222. See 47 U.S.C. 532(a). as amended. 

FN223. See Time Warner, 93 F.3d at 966 

FN224. See 47 U.S.C. d32Ca). as amended. 

FN225. Time Warner, 93 F.3d at 968; H.R. Rep. No. 934. 98111 Con&- 2d Sess. 48 (1984) (rccogNtillg h a t  
cable operators have market power to exclude propranuninp that "competes with ;1 prognnl service already being 
provided by that cable system"). 

FN226. See Lased  Access Implementation Order, 12 FCC Rcd 5267, 5316. 

FN227. See Time Warner, 93 F.3d at 976 

FN228. Time Warner, 93 F.3d at 976 (the court cautioned that "the government does not dlCf2b the Specific 
content rliat DBS opcrators are required to carry"). 

FN229 Id , citing FCC Y League of Womw Voters, 468 U S 364, 367 (19S4) 

FN?30 See Lrascd Acccss Io~pIci~~eiKi~t~oi~ Grdt;. 17- FCC 2.d .it 5216 

I : U 3  i 5.c ' I  iiii.: \'d.iriim:i - 



FN232. scc Reply Coiiiiiieiils of Research TV :it IG. Ctiiiiiiiciih ( 1 1  die CoiImtiulii tar Scliool Networhiig atid 
IiiteriI:itiOiiiil Society for Technology ill Educduull, Suiniiirry dl I - ? .  

FN233. See, e.&. Knowledge TV Reply Coii~iiiriits ;it 5 .  Priiiiestu Reply Cornn~ciits at 19. SBCA Coiiiiiieiirr ai 
20-22. 

FN234. See para. 15-32. supra. 

FN235. See Time Warner Cable ofNew York City v Blooinberg L.P.. 118 F.3d 917,928 (2d Cir. 1997) 

FN236. !d. at 928-29, 

FN237. Section 532 permits a cable operator co exclude from leased acccss chsnnels any programming chat d1c 
operator "reasonably believes" is indecent. 47 LI.S.C 6 532(11). 

FN238. D A m C  Comments at 20. 

FN239. Section 612 (c)(2) of the Act. 

FN240. See Section IV C. E.. supra. 

FN241. See ASWE Comments at 19; Alliance Comments a[ 14; Research TV Comnicnt3 at 19-20; DAETC 
Commi t s  a t  16-17. 

FN242 ASkyB Comments at 19. 

FN243. DAETC Conmetics at 16-17. 

FN244. APTSIPBS Reply Commenls at  12-13 

FN245. In making initial licensing decisions between conipetiiig applicants, the Comnussiou has l011g given 
"primary sigiificancc" to "diversificdtion of control of the media of n i d s  communications" .._. National Citireis 
Committee for Broadcasting v. FCC. 436 U.S. 7754. 795 (1978). The Coiiimissiorl staled d u t  flit hiidamenul 
purpose of tJie multiple ownership rules i s  "to promote dlverslfication of program arid service viewpoints as wel l  
as to prevent any undue concentration of econoimc power convary to the public interest." Amendment of Seclioli 
3.35. 3.240 and 3.636. 18 FCC Rcd. 288 (1953). 

FN246. See 47 C.F.R. s 73.3555 note 1 & 2. The Coilmussion is currently reviewing the broadcast attribution 
rules to determine whether diey should be modified in certilin respects to make them more precise and clear. See 
Further Notice of Proposed Rule Making in MM Docket Nos. 94-150, 92-51 QL 87-154. 11 FCC Rcd 19895 
(1996). We expect any modifications nude in dus procecdlng will also apply in determilung wbelher two national 
educational progranuning suppl~ers are scpardtc ciitities 

FN247. Primestar Ex parte Presentation. December 12. 1997 

FN248. See Scpte!iibcr 29. 1998 Ex Parte filing by Media Access Project. 

FN249 3/50 U.S 525 (1959) (Farmers Union) 

FN250 360 U S .it S I  
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F:N25? Scc Scctnoil IV A 

FN253. APTSlCPQ Coninirnts at 34. 

FN254 DAETC Conliiiriits at 20 

FN255. Section 612 (c)(2) of d ~ e  Act 

FN256. See Section 61 I of die Act (setting out guidelines for die eslablishniellt of cablr chd1ulrk for public, 
educational, or governmental use); T m e  Warner Cable of New York City v. Blooinbcrg L.P., 118 F.3d 917 (2d 
Cir. 1997). 

FN257. 47 U.S.C. s 335(b)(2). 

FN258. This was actually limited DTH SCIVICC offered by Primesur. 

FN259. See EchoStar Commcnrs at 6-7; PrimeStar Conmlents at 19; Tempo Cominents at 14; USSB Coinmerits P t  
12-13; ASkyB Comments a t 2 2  DincTV Comments at 26; SBCA Comments at 22-23. 

FN260. See DirccTV Camments at 26. 

-FN261. See EchoSlar Comments at 7-8. 

FN262. Alliance Comments at 15. 

FN263. APTS/PBS Comments at 19. 

FV-64. Id. at 24. 

FN265. House Committee on Energy and Cornmcrcr, H R. Rep. No. 102-628, lO2d Collg., 2d Sms. 294.295 
(1992): see also 1993 NPRM. 8 FCC Rcd at 1599. 

FN266. See APTlPBS Ex Parte Letter at 3. 

FN267. Alliance Comments at 15; DAETC Comments at 13-14. 

FN268. See DirccTV Comments at 25 

FNZG9 APTSlPBS Ex Pdrtc k i te r  at 2 

FN270. EchoStar Comments at 7-E. 

FN271. APTSlPBS Commenu at 25. USSB argues, however, that dicn IS no need to define "reasonable prices. 
terms and conditions." USSB Further Cbinments at 10. 

FN272 See SBCA Further Comments at 13; DirccTV Comments at21; Prirnestar Further Conunents al2G. 

FN273 Set CAETC Comments at 25 

FN274 S e t  discussion iiifra Fiml approval of diese rules pursuant to di: Paperworl: Reductiou ACI could Cake 
,IS long ;IF I20 days 

823312 STATEMEW OF CHAIRMAN WILLIAM E KE?lWtRD 



111 LIic Miittcr of Iii ipleinciitiitl~iii u t  Sccticiii 25 (11 tlic C:W T c I c ~ ~ t s ~ r ~ ~ i  COII~UIIIC~ Prrmcuiiii ;tiid Coi:ipciition 
Act 111 1992. Direct Brtiad'ast Satellite Public flitcrest O b l i g . W ~ # i ~ ~  Mbl DiicLcr No. 93-25. 

I n  inally respectf. Ihe public interest oblrpiutirw Ilnposed by Cnngrehs under hccI1on 25 01 die 1992 Cable Act 
werc truly visionary Wlen Congress eiiacred secIIon 25, DBS wds but J glmiiner on die Iiortznn. But Congress 
w~sely iecogiized, lotmg before nlairy, Uie potentla1 (11 DBS lo  provide high quality. diverhe prugraniming to even 
die rliost rerllote areas of Illis country. So. too, did Congresh recogtiize die Importance 01 tndking sure lhdl  
spectruin. a critical ililtural resource. IS used for UIK benefit of all Uie Ainericaii people. AS die Supreme Court lias 
recently stated. "assuring that tlie public Ius ~ C C K S S  to a niultiplicity of infornuuotul sourccs 1s a govcri~n~ci~r;il 
purpose of the highest order 'I [FN275] I believe we should lake this interest very seriously in illandgitlg Ole 
spectwin. and as long as I ani CltairnYan. I will work diligently tc makc sure chat diis ConinuSSiOli does SO as 
well. 

To harness DBS's potential to enhance the lives of die Aiiiencati public, Congress set aside a portion of Urc 
spectrum used by DBS to ensure that we have access to quality programming-.prograninung for children. senior 
citizens. disramlce kariung. liealrh care applications. and for CClcbraung our diversity. Just as Congress has set 
aside For the public's enjoyment and benefit public spaces for parks and playgrounds. so will tJ<u "digiral space" 
operate to emure a richer diversity of educational and social opportutities. 

11 is now up to the DBS operators and the many prograrmiiers poised to cake advantage of Uiis set-aside to nuet 
die challenge of enhancing the quality and variety of public interest programming available to the public. If 
recent developnunu arc any indication, I expect the public to benefit tremendously. Long gone are the days when 
"public interest" programming was synonymous with "boring." Today, creative operators and programiners are 
responding aggressively to the public's yearning For quality public interest programming and using the various 
media at-heir disposal to meet this challenge. 

programming, I am disappointed in Uie way the Order interprers section 25's prohibitioli against DBS operators 
exercising "editorial control." I ani concerned that by allowing DBS operdtors io select antong eligible 
programmers. we run the risk rhat they will be less willirlg Io chose and allow on to their systc~lts diverse 
programming sources. We have a great opportuiuty here Congress has made spectruni available. There are 
abundant sources of quality programming. There are parens and children a11 across this counuy who are aluious 
for quality broadcasts. There are groups of people. separated by geography but wilh common interests -- for 
e?.:imple, language minorities arid the disabled --, who can be brought together dlrough Ilds iiiediuni. In elwctili&! 
section '23313 25, Congress wisely sought to foster opportunities for new. alternative progrdrnnling - 
prognnuning that nliglrt not always fit neatly within DBS operators' notion of what is conimercially viable but 
that would nevertheless respond effectively to unmet public needs. In my view, die decision to allow DBS 
operators to select programmers makes achievement of this vision much more challerrging. 

Despite my conceris about this aspect of our decision. I renuin confident that we can successfully achieve 
Congress's vision of an open and vibrant public space that cnriclies the lives of the Alncrican vicwillg public. My 
faith that we can achieve h i s  vision stems both tram h e  steps we havc Ukcn to linlit Ole illllOullt O f  set-aside 
channels that any single programmer can use, tla fact dirt DBS operators will be prohibited from selecting, 
editing or altering the content of set-aside programming, and from my confidence that the DBS industry. an 
industry k a t  has grown, matured and prospered despite amazing odds, will rise to the challenge of making dlesc 
channels uulp available to new and exciting programmers. as Congress intended. 

And in this sense, I would like to congratulate diose DBS operators who lravc alreudy surted to provide quality 
educauonal and infonnauonal programming. They demonstrate that the DBS indusuy is indeed open I O  1leW ideas 
and tiew paradigms. They sliow that DBS can respond to the needs of latch key children, provide foreign 
language programming so that hard working imnligrdnt famillcs can havc rlie benefit of education. and help to 
raise the level of political discourse in this nation. 

1 challenge all DES operators to Follow the example of those who are already doing ground-breaking work it1 
this arca. and seize chis tremendous opportunity 1 challenge diem to keep expanding their reach among lhc 
American viewing public while also giving something exueniely valuable back. I will be following developments 
closcly in the hopc that they do. 

While I ani pleased that this Order opens up a wide array of  opportunities for educational and infornlational DBS 

FS275 Turner Dro,tdc.dsting System, [:IC 1' Federal Coiniiiuiiic3uons Coirurtissloil. 5 12 U S 622. b63 (1994) 



P.in 

l~npletnciira~oii of Sectioii 25 of the Cable Television Coii,uiiier Prciieciiiiii a i d  Coinpeii~ioii Act 01 1992. Direct 
hddCiiSt SdtelllU Public Interest Obligauoris. MM Dt~kcl  93-25 

I alii pleased to Support dlc vast iimjorily of  the decisions iiude 111 diis Report and Order ("R&O"). I believe that 
we arc bouiid by die directives of sectioii 335 to establish set-aside> oil DBS systeiiis. I a m  glad. however. that 
within die bounds of our discretion we have approached the inipleiiiciitatioii of UIIS provision wid1 a relatively 
light regulatory hand, picking four percent of capacity as die set-aside requirctncnt aiid declining generally to 
impose additional public interest ObligdUOns on DBS providers. I coninwid die lnternauoml Bureau, as well as 
die Mass Media Bureau and odiers who collaborated on this document, for tlieir tine work. 

I must dissent, however. from om portion of thii R&O: die section drar imposes a oncshannel-percustomer 
limitation on DBS providers. I see nothing in h e  SXuute that speaks to the question of how space on the set-aside 
channek - onct the percentage of channel capacity has been established by the Commission -- should be divvied 
up or  allocated among qualified program national educrtional propratnulung suppliers. And 1 see nothing in the 
stature h a t  suggcsa that the Commission should, by rule, actempt to %cure a cemin kind of composition or 
representation on the set-aside as among such suppliers. 

channels com[ing] from a variety of sources." Supra at para. 117. To refresh, what chat section actually ~ l y ~  iS: 
the Commission must require licensees to "reserve a portion" of C I U M ~  capacity "cxciusively for noncommercial 
programming of an educational or informational nabre." section 335(b)(1); DBS providers "my utilize ... 
unused channel capacity." section 335@)(2); DBS providers can satisfy the S ~ N U  if they "mak[el channel 
capacity available to IUtiOML educational programming suppliers, upoil rcdSOnabk prices, term. a d  COndiuON," 
section 335@)(3): and DBS providers my not "exercise any edional control" over "video programming." S ~ C ~ ~ O I I  
335(b)(3). There is no reference to, or any indication of concerii about. a diversity. variety. or multiplicity of 
iionconmiercial educational and informational programming . 

Moreover, aldiougli die item purports in this section to rely on sccuoil 335(a)'s "public inurest" aUthOhuOI I  as 
a basis for die channel limitation. supra at  para. 117. we previously expressly decliued in this itmi "to impose any 
additioiul obligarionr on the DBS industry before we see how DBS serves h e  public'' because "it would bc 
burdensonic at Uiis time aiid could prevent [die industry] from realizing its potential." Supra at para. 14. This 
proposition ought to hold equally true here, and I think it docs. 

Finally. the channel limitation is also inconsistent with our decision dyat die statutory ban o n  editorial control 
extends only to the sclcctioii and editmg of programming. not to die anuccdcnt step of die selection of 
prograinmcrs. While the R&O thus concludes in one pan diat nodling in he  statuu bars DBS providers from 
choosing ainoiig qualified prograiiuncrs when delmnd for cltaiulel apace exceeds supply. see Supra paras. 97-1 14, 
die item, in the next breath. seeks to conseain DBS providers ill dleir selection of prograillmers wilh this rule, see 
id. at paras. 115-119. Either die s t a ~ t e  reaches '23315 che progranlrner selection process, or it does not. 
Because its plain t e r m  belie such reach, 1 would not have adopted d1is limitation. 

With all due respect to the majority, there is M t h i  in sectioll335(b) about "programling on the reserved 

- 

*23316 SEPARATE STATEMENT OF COMMISSIONER MICHAEL K. POWELL DISSENTING IN 
PART 

lniplementlluon of Section 25 of Ole Cable Television Consumer Protection and Coiiipetitioil Act of 1992; Re 
and Direct Broadcast Satellite Public Interest Obligations (MM Docker No. 93-25). 

We have been asked to implement various mandates Congress imposed on Dmct Broadcast Satellite (DBS) 
operators as part of the 1992 Cable Act. In most pars  of chis order, I believe that we have implemented the will 
of Congress and I fully support those portions of the order. To my mind, however, in OM paR of the order, the 
majonty IS not implementing die will of Congress. but invcntlrig I[. Because I am unwillfng u) speculate in order 
to regulate, I respectfully dissent froni ha t  portion of Lhc item 

As aii initial inatctr. let iiie briefly addrcss h e  issue of Edirorral control Altliougli I understand arid respect Uiat 
o h m  may hdVC different interpreutioiiq of tlie statute, ! believe, for tlir reasons explaitled io Uie order. h a t  our 
Iiiterprsratioii of  (112 scitute IS hai'chlul to Coiiprcss' intel l [  and will produce Uie bebt result for (lie AlliCricdli 

p n p l :  Wy ~ I ~ ~ ~ I I I C I I :  I!I dii, rcg,ird I,. buo:Jed by die fJLt diat Ilic rcsulu produvA by diiy iidicr iincrprcLitioli of 



tilt Statule Strlke rile dS eirller uiiworkiblc or o \ d y  iillruslvc 
survey suike rile :Is :idmiiiisuatively biirdeiuoiiie hidred, I Ii.i\~e grwt difliculiy iiiiagiiiiiig IIIIW SUCII  .I prticeu 
would work. Odicr nlteriutivcs suggested by !lie Loiiiiiieiiter>. wcli .is the proposal til requirc s(iiiic diird party 
decisioillllaker. sliuck of undue govcrririiciii iiiuusinii coiitr.iry iii our priiiciples of lrec speccli. Tile oiily nIJicr 
obvious alterlutive, requiring solile forin nf firstsoiiir. first-served access, IS unlikely to producc dlc best use ut 
tills valuabk Spcctruni. 

This leads me to the aspect nf diis decisioii from which I iiiusr rcspecthlly disseiii. die poriion n l  die decision 
tliat imposes an initial litnit of one channel per DBS system for CdCh iutioilal educatioiul prograiiiiiiiiig supplier. 
In my view, this is an artificial limitation not called for by die statutc nor needed as a policy iriatler. Wid1 regard 
to the law. I note that on its face, the SfaNlC seeks to ensure diat a type of prograiiuiiing - imcolilrilcrcial 
educational and informational prograniilung - is available to die Ainericaii people subscribiiig to DES service. 
Nothing in the Sfatute indicates Chat the FCC should go beyond ensuring that DBS operators iilake capacity 
available for such progranuning to also adopt rules about whi will provide the progranuninp. Rather. so long as 
the DBS operator makes the capacity available to programtncrs that fall within the category of prograinmrs 
specified by Congress and tlioose progranuncrs provide the type of programming coiiutiiplatd by die SUN=, the 
congressional intent will be fulfilled. We need go no further. 

I also object to this limitation as a matter of policy. This rule is over- regulatory and depends upon speculative 
conclusions that government intrusion is necessary to ensure diversity and variety on tliese channels. I see 110 
basis for such a conclusion. Each of the DBS operators oFfering service today provides a wide variely of 
programming that NN the gamut from cntertairunent to news, information and innruction. Tliesc operators 
clearly have found that diversity in programnung Iielps to gain subscribers - some seven nullion or  so and 
growing. Given this dynamic in the industry, I SN no *23317 reason to intrude. Under thew circutnscinces. I 
cannot support this liniication and will respectfully dissent froill dlis portion of the ordcr. 

Filr challiplc. alteriiatives $ucIi -1s .I wbwibcr  

- 
'23318 STATEMENT OF COMMISSIONER GLOPJA TRISTANI, DISSENTING IN PART 

In the Matter of Iniplcnirnution of Section 25 of d a  Cable Telcvision 
Consumer Protection and Competition Act of 1992. Direcc Broadcast S;rrellitc 

Public Interest Obligntioiis, MM Docket No. 93-25 

My disagreement with fhe majority centers on the following sciilence i n  Section 335(b)(3): "The provider of 
direct broadcast satellite service shall not exercise any editorlal conuol over any video prograinilurlg provided 
pursuant to this subsection." Tlie rnajority believes chat chis sentence can be rtdd to give DBS OperdtorS coniplcte 
freedom in selecting and renewing video programmers to use the set-aside capacity widiout violating the 
prohibition on the exercise of any editorial control over any of drc video prograiiimiiig that is sliown. I do not. 

The majority's position depends upon a basic fiction: diat nothing that occurs between a DBS operator and a 
programmer amounts to "editorial control" over Uic acwal progranmiiiy that is provided to subscribers so long as 
the prograrnnicr formally retains the right to ruii the programming of its choice. Thuc. according to r h ~  majority. 
a DBS operator could: ( I )  decide wliicli progrdnmlers to carry bawd on specific prograinmiiig Iinc-ups; (2) 
discuss with programmers the particular prograins ha t  will be carried and when; and (3) ternliiute a progrdimler 
because it did not like the content of the progrdlmler's offerings. In the majority's view, notie of &IS would 
amount to any editorial control by die DBS operator so long as the programmer is permitted. as a legal Iiutter, Io 
make the final decision about what programnling \vi11 be run 

This fiction cannot withstand scrutiny. First. ~t defies reality to argue Illat Ule editorid\ slate IS somehow "wiped 
clean" after a carriage agreement is signed. For instatice, assuine chat a DBS operator is choosing between two 
qualified children's programers  -- PES, which carries Sesame Street. and a start-up children's channel, which 
carries a similar program called Poppy Street. If d ~ c  DBS operator cl~ooses to carry PBS rather than the Staft-Up. 
I t  seems srlf-cvidcnt to me that h e  operator has exercised some editorial control over wliedier ils subscribers will 
see Sesaine Street or  Poppy Street. 

True, under the niajority's view PBS could drop Sesame Sucet from IS Iiiic-up aiid die DBS operdtor would 
liave iio legal  rccoursc to stop diem Bur such ch3nges will I i k l y  be rarc Many iuuonal prograiriniiiig serviccs 
iuve  established ciiaiinel hie-ups d13! a r t  r:!auvrly stable as progra!limers iltteinpt to develop Vicwcr IOplty and 
hrxiid Idti iuty.  More imporcancly. 110 progrdiiimer wi11 \VJJ!I to ,tiiugoiuze d ~ c  e~luty drat Ira) hole couUul over 

I i!:lliir I I C  c:irii.is: LiiiiU.t._[ wi l t  I?: i c i i \ ~ . c d  t ~ y  iciicgiiig i i l i  progr:ilninilig C ( I I I I I I I I ~ I I I C I I L \  I I U ~ ~ :  durilig the 



SelectlUll pr0ceSs. Iiideed. siiice Ule iilajority lids not prescribed aiiy iiiiiiiriiuiii duratrtrii 1iir U r i . i f C  LOIILrdCU. ;I 

DES f l p e m r  ctruld keep prograiiiiiiers oil P short Iersli by oiily eiiteiiiig into sliort-wiii ciiiiudcU 

operator's wishes. die majority's scheitic would still mii atoul of die st~tute. Tlic w u t c  does not prolitbit DBS 
operators froiii exercising complete editorial coittrol over all o f  die video prugmiiiiiiiiig ti11 die sct-aside capacily. 
but from exercising any editorial conuol over any such *23319 prograiiiiiiiiig, Thus. die sutute IS vlolated even i t  
a DES operator or~ly exercises die slightest editorial coiitrol o w r  a s i i ig l~  prugraiii u i i  d ~ l i g l c  chaiiiiel 

a practical matter. the DBS operator is bound to have soiiie iiitlueiicc over soiiie u f  the prowiiunitig 
that is shown, in die end the iiujority's argument depends upon the proposiooa that a proptiuiier's legal right tu 
ignore the DBS operator's wishes is enough to satisfy the statuu eveit if diac riglit is iioi exercised. This IS like 
saying Iliac a television network exercises no editorial cotiuol over die p~Og~diiiiiiliig diat viewers see because its 
affiliates may have the legal right to preempt any particular show. It also hdS a ccruiil rhroupll-the-looking-g~ass 
logic: dle party tliat chooses die programming that subscribers SM does not exercise any editorial COlllrOl Over 
what subscribers see; the only party exercising editorial conuol over wliat subscribers see is the Olle that could 
choose what subscribers see, but docs not. 

If the majority were serious about its programmer-progranuuing distinction, it would need to provide far illore 
detailed rules on permissible conduct before, during and after the set-aside selection process. It IS Ix)t ellough to 
leave these hues to case-by-case determinations; these are issues that every DBS Operator dnd C V W  pr0WlMXr 
need resolved bcfon they can do business. On tenination issues. alone. for inrutre. a whole host Of i U U c S  
present tlumFelves. Can a DBS operator require programmers IO sign "at will" COIIU~CLS and siiirply terminate a 
programmer if they do not like its content? If not. how loug do contracts have LO run? SIX nlonths? A yedr? 
Five years? What are acceptable reasons for non-renewal? Can it be based on dislike of partiCUlar COnteflt. Or 
only on a desire to change from, say. a children's channel to distance learniilg?- - 

Instead of the majority's complicated fiction, I would have adopted a simpler approach. COilgreSS ciedriy 
intended that a sliver of die DBS operator's spccuum be set aside for prograuul1iiig free from dle operator's 
control. In practice, he only way to accomplish that direcuve is to prohibit dtc DES operator froin deciding 
which programmers will occupy die set-aside capacity. This iiecd not be B burdelisow process. 1101 need it 
deprive subscribers of d ~ e  qwdlified progranlnung they would find most attractive. I think it would be aCCePtdble 
under die SIatutc, for exdtnple, for the DBS operator to credte a list of qualified prog-~ilullers scekillg carriage and 
dien to survey its subscribers about the proprainming diry would prefer. A subscriber survey would be quick atid 
easy to administer. would create ai1 attractive set-aside package and. niost iiiiporwndy. would reinove ally 
question about the DBS operator exercising editorial conuol. Al~hougli today's Ordrr i l l  110 way requires Such all 
approach. neither is it precluded and it may help insulate a DBS operator froiii cliarges of iiiiproper editorial 
intluencc. 

But eve11 aswiniilg that a prograiiuiicr occdsionally exrrcisc.c iiidepciidcut editorial pdgiiieiit coiitr.try to die DBS 

Since, 

*23320 Appciidix A 

1993 Coinnienters 

Association of America's Public Television Stations and Corpordtiou tor Public Broddcastirlg 
(APTSICPB) 
Black Entertaiiunent Television (BET) 
Continental Satellite Corporation (Continental Satellite) 
Consumer Federation of America (CFA) 
DirccTV. Inc. (DirecTV) 
Discovery Communkations, Inc. 
Dominion Video Satellite, Inc. 
AiinA Dunn 
Educational Broadcasunp Corp. 
GE Aiiiertcan Communicatiots. Inc (GE .4insricum) 
Greeii Sphere. Iiic. 
GTE Spacelief Corporarioii ( G l E  Spaxnct) 
l4i.sn.iiiic lntorniauon aiid T~lecOinmulll~dtI~iiis Nctiwk. 111- 

I Io:w RI,.. Orlic': 
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Local-DES. Inc. 
Mind Extension University. Inc. 
Miiituapolk Telcvisioii Network 
National Captioning 1lIStiNtC. Inc. 
Natioiul Association of ~ ~ ~ ~ C O i l i ~ l U l i i ~ d u ~ i i ~  Otliccn d i d  Advisors (NATOA) 
Primestar Partners L.P. (Primestar) 
Satellite Broadcastiiig and Coiiimuiiicauoiis Associauon of  Ainericd (SBCA) 
Si ldi l l~ck Broadcasting, liic. 
St. Petersburg Junior College 
Statell kbdnd Journal 
United States Satellite Broadcasung Cotiipaiiy Iiic. (USSB) 

1997 Commenters 

ACTV, lnc. 
Advanced Coiimiunicdtions Eiigiiieeriiig. liic 
America's Health Network 
Alliance for Community Media and National Association of Telecommunications Officers and 
Advisors (Alliance) 
American Sky Broadcasting. LLC (AskyB) 
Association of America's Public Television Stations and Public Broadcasting System (APTSIPBS) 
Children's Television Workshop (CTW) - 
Center for Media Education, et ai. (CME) 
Colorado State University 
Consortium for School Networking (CoSN) 
'23321 Cornell University 
Denver Area Educatioilal Teleconimuiucduons Cooperdtive, Iiic., et al. (DAETO 
Deutsche Well Televisioa 
Domiiuon Video Satellite. Inc. (Doiiiiiiioii) 
EclioStar Commuuucations Corporauon (ELlioStdr) 
Encore Medid Group. LLC (Encore) 
Foundation for Educational Advancement Toddy 
GE American Conununicadons. Inc. (GE Americoiii) 
Michael Gruber 
Hispanic Information and TelecommunicduolIS Network. liic (HITN) 
International Society for Technology in Educauon (LSTE) 
INTERNEWS 
JEC Knowledge TV (Knowledge TV) 
MCI Communication Corporation (MCI) 
Morality in Media, lnc. (Morality in Media) 
National Cable Satellite Corp.. d/b/a C-SPAN and C-SPAN 2 
National Cable Television Association. Inc. (NCTA) 

Noggin 
Ohio State University 
Oklahoma State University 
Philadelphia Park 
Primestar Partners, L.P 
Research TV 
WL DBS, L L C (WL DBS) 
Satci l i t t  Broadcasrriig xiid Coniruu:!:c:I~ons A ~ r o c ~ a u o n  of A~trcrica (SBCA) 
Sin;iil G b l c  Qwiiiess A.csoci;innii fSii i . i l l  Cible B~J..~WS \n'ii) 

7:s!ipi> S.II~:IIIIL. I i ic (Tertrpu) 

- 

National Rural TCkCOmmUUJCduOIIS COOpCrdtlVe (NRTC) 



Texas A&M Uiiiversity 
Tiliic Warner Cable (Tiiiie Warner) 
Uiiitcd States Catholic Conference (USCC) 
Uiiiversity of Kentucky 
Uiiiversity of Las Vepas 
University of Nebraska 
United Statcs Salcllite Broadcasting C O I I I ~ I I I ~ .  IIIE. (USSO) 
University of Texds/Uiliversity of Virginia (TcxasIVirgiiiid) 
us West, IIIC 

*23322 Appendix B 

Rule Changes to 47 C.F.R. Part 100 of die Coiiimissioo's Rules 

1. Part 100 of the Cornnussion's Rules and Regulations (Chapter 1 uf Tide 47 of UK! Code 01 Federal 
Regulation$ is amended to add section 100.5 to read as follows: 

PART 100-DIRECT BROADCAST SATELLITE SERVICE 

Subpart A - General Information 

Sec - 
- 

100.1 Basis and purpose 
100.3 Dcfiiutioils 
100.5 Public Interest ObfigaUOll.5 
2. The aucliority citation for part 100 is aiiiendcd io read as follows 
Autliorily: 47 U.S.C. ss 154. 303, 335. 309 and 554. 
***** 

s100.5 Public Iiltcrest OblipdtiOils 

(a) DBS providers are subject to d ~ e  public ilitercst obligatioos set ford1 111 pdngrdpla (b) and (c) below. For 
purposes of Lhis rule. DBS providers are any of the following: 

( I )  entities licensed pursuant to 47 C.F.R. Part 100 or 
(2) entities licenced pursuant to part 25 of d i s  title Uiat operate sdtelliles III die Ku-band tixed satell~le service 

and that sell or lease capacity to a video programming distributor dldt offers service dlrectly to cOI1SuLIlCrS 
providing a sufficient nutnber of channels so chat four percent of the total applicable progralluuing chailnels yields 
B set-aside of at least one channel of non-cornmercial prograiiinling pursuant to subsection c of dlis rule. or 

(3) non-U.S. licensed satellite operators in the Ku-band Uiat offer video programnung directly 10 coiuumers in 
die United Stales pursuant to an  earth station license issued under part 25 of this title and diat offer in a sufficient 
number of channels to consuniers so chat four percent of the total appllcdbk programming C h a N l C k  ylclds a 
set-aside of one channel of non- commercial programming pursuant to subsecuon c uf Uiis rule, 

(b) Political Broadcasting Requiremeus: 
*23323 (1) Reasonable Access. DBS providers must comply with s 312(a)(7) of lhis Utle by allowing 

reasonable access to, or permitting purchase of reasonable amounts of time for. the use of heir facilities by a 
legally qualified candidate for federal elective office on behalf of his or her candidacy. 

Icgally qualified candidates 
(2) Use of Facilities. DBS providers tnust comply with s 315 of diis UUe by providing equal OppottUlubeS to 

(c) Carriage Obligation for Noiicornniercial Programniing 
(1) Rcscrvation Requirement DES providers shall reserve tour pcrceiii of Uicir chalincl capacuy exciusively 

lor u s  by qualified prograrnnicrs for noncornniercial propranlini!ig of a n  educariorwl or iiifornuuolwl nalurr. 
CIi:wicI cap:icity sli;ill be deterniliicd .miually by calculam~i~p, based 011 incahurciilclits U k ! i  u11 a qu.irterly biisi;, 
(11~; , I ~ . v , I ~ ~  iiuiiibcr o f  ch:iiiriel.; .i\.iiI,\blc for video prograiiiiiiitig 1x1 ;ill s~tclliics licensed 10 dle prwid:r durilig 



tllc previi1u.s >cJr .  DBS providers lnay use atis reserved c.ip.i~ity lor ~ i i y  piiqxise u ~ i i i l  such Liiilc <IS 11 I \  wcd f o r  
Iii~iiciiiiiiiierciaI educational or inforlitattonal prngraiiiiiiilig 

(2) Qualified Progranuncr. For purposes of dirsr rule% d qudlllied progrmiiicr 
(A) a nOnCOmmercial educational broadclsr statiiiii a6 d c t k d  iii s397(G) of Ilii.i Iiile 
(9) a public telecommunications entity as defirted 111 5397( 12) of dits uilc. 
(0 an accredited nonprofit educationdl irisututiori or J poveriiiiieii~il o r p i i i u u d i i  ciif.iged III l l l c  Turiii.il 

cduciiutiit of erirolled students (A publicly supported tducxtioiul iiistitiitioii i i iuIt  be ds'rcdiccd by dic .ippnipri;itc 
state depanrncnt of education; a privately controlled educauotul iilstiNlinli ii~ust be accrcdltcd by LIic appropri.ite 
state dcpanrnent of education or h e  recognized regioial and iuuoiul accrediting OrgdiuzaLIoris.). or 

(D) a nonprofit organization whosc purposes arc educational aiid include providing cducattorul dlld 
iiisuuctional television material to such accredited instiiutiois and goveriuiienral orgaruzatiOiis. 

(E) orher noncommercial entities with an educauoia~ missioii 

(A) A DBS operator will be required m make capacity available only to qualified prograiiimers and n a y  

(9) A DES operator may not require die programmers it ~ l e c U  LO include panicular p~~rd l l l l l u l lg  on ils 

(C) A DBS operator may not alter or censor die content of the programming provided by die qualified 

(3) Editorial Control 

select among such programmers when demand exceeds die capacity ot their reserved channels. 

cllamels. 

programmer using the channels reserved pursuant to this subsection. 
(4) Nonsommercial channel limitation 

'23324 A DBS operator cannot initially select a qualified programiiier w fill more man oiic O f  11s reserved 
channels except [hat. after all qualified entities that have sought access have been offered access oi l  at least oiic 
ChaMel, a-provider may allocate additional chaimcls to qualified programmers without having lo liidke additional 
effonc to KCWC other qualified programmers. 

(5 )  Rates. Terms and Conditions. 
(A) In nuking h e  required reserved capacity available, DBS providers c m i o :  cllarge rates dial cxcrcd 

c(iz& diat arc directly related to making die capacity available IO qualified prograiiiiizs. Direct COSIS iiicludc only 
die cost of ummittiiig die signa1 to the uplitrlc facility and upli!lkilrg die sigtwl w d i t  u1ellitc. 

(B) Fares for capacity reserved under subparagraph (c)(l) sliall not exceed 50 pcrccilt of die direct costs as 
detined i n  subparagraph (c)(3)(A) above. 

(C) Sothing in chis section shall be construed to prohibit DBS providers troll1 negoualiiig riiies widi 
qualified progammers that are less than 50 percent of direct cos& or from paying quilifird progralilinew for dlr 
use of dieir programmuig. 

(D) DBS providers shall reserve discrete chdnnels and offer diesr to qualifying prograrniners.at coitsisleiit 
times to fulfill h e  reservation requirement described i i i  dicse rules. 

(6) Public File. 
(A) Each DBS provider shall keep and permit public impecuoit of a complete sild orderly record o f  

(i) quarterly measurements of channel capacity and ycarly average calculauons on which it bates its four 

(ii) a record of entities to whom noncoinniercial capacity is being provided, die aniouiil of capacity being 
pcrccnr resenation, as well as i& response to any capacity chaiiges: 

provided to each entity. the conditions under which it is being provided arid die rates. if any, being pdid by die 
enuty; 

(in) a record of entities that have requested capaciiy. disposition ofthose rcquesrs and reasoiis for the 
disposition: and 

(iv) a record of all rcquesls for political advertising unir and die disposition of diose requests. 
(B) All records required by chis paragraph shall be placed in a file available to die public as soon as 

possible and .&I1 be retained for a period of two years 
(7) Erfecdve Date. 

DBS providers are required to makt charvlcl capacity available pursuant to sirbsecuon c of this rule upon 
Prograrnnung provided pursuaiit to diis mlr i i i u s ~  be availrble LO L11c public 110 liitcr IJiaiI SIX die effective &IC 

inunhr dicr  L+C eftective date 
**.. t. 



FINAL REGULATORY FLEXIBILITY ANALYSIS-AMENDMENT OF THE COMMISSION'S 
REGULATORY 

POLICIES TO REQUIRE DIRECT BROADCAST SATELLITE SERVICE TO COMPLY WITH PUBLIC 
INTEREST STANDARDS UNDER SECTION 335 OF THE COMMUNICATIONS ACT OF 1934 (DBS 

Public liiterc>t Order) 

AS required by Sectinii 603 of die Regulatory Flexibility Act (RFA). an Initial Rrgul:itOry Flexibility Aiulysis 
(IRFA) was incorporated into llie Notice of Proposed Ruletlldklllg 111 die Matter of Ilnple~iicllu~oil of Sect1011 25 
of die Cable Television Consumer Protection and Competition Act of 1992. Direct Broadcast Satellite Public 
Service Obligations in MM Docket No. 93-25, [FN276] The Federal Conunuiucations Coiiinussioti sought public 
coinnient on the proposals in the notice, including cnniment on the IRFA. This FIMI ReguhtOIy Flexibility 
Analysis (FRFA) conforms to the WA. as amended by the Contract with America AdvdIICKlllCllt Act of 1996. 
(CWAA), Pub. L. NO. 104-121, 110 Stat. 847 (1996). 

A Need for, and Objectives of, the DBS Public Interest Order: 

In  tlu DBS Public lruerest Order, die Commission inlplcnienls Section 25 of t l i ~  Cable Television Consunur 
Protection and Competition Act of 1992 as codified at Section 335 of Comniunicatioils Act of 1934. as amended. 
Section 25 directs the Comnission to impose public irlterest obligations on DBS providers, including access For 
political candidates and reservation of capacity for educational and informational progranuning. DES and 
direct-to-home fmed satellite service (DTH-FSS) are multichannel video programming distribution (MVPD) 
services serving approximately 9.2 million households. The Commission's goal lrds been to create tlexible. 
practical rules to achieve S I I ~ N ~ O ~ ~  objectives witiiout stifling industry growd~. 

B Summary of Significant lssucs b i s c d  by Public Coiiiiiicnts in Rcspoise tu die IRFA: 

- 

One coiniliellt was filed in direct response to t l i ~  questions posed in the IWA.  The Siliall Cable Busilless 
Association (SCBA) observed that "small entities including cable, broddcdst, PEG access groups and Comlllul~UcS 
across the country suffer hann from DBS' ability to unfairly compete for market share because DBS does IVlt have 
to provide local programming or comply with associated regulations and Srulrul burdnls." IFN2771 

SCBA asked Uie Commission in its 1997 coInnutis to "tisure snull cable access to progranimiiig." [FNZ781 
SCBA echoed the sentiments of other commenters when claiming tliat growth i s  '23326 DBS would hurt local 
progrdrmners in smaller nlarkcts. [FN279] For cxaniple. NCTA noted that if a DBS provider is the fuurtc~onal 
equivdlent of a cable operator, dien equal regulatory measures should be applied. IFN280l 

providers. DBS providers lack h e  technical capacity to provide special progrdnuning for all individudi localities 
in the nation. There are lesa1 barriers to carrying local broadcdst channels. The 2dtcllile HOIIIC Vierver Act Of 
1988, as amended, [FN281) prohibits a satellite carrier, including a DBS operator, from offering television 
network stations to subscribers who can receive a local affiliate of that network using a conventional over-(he-air 
antenna or to rhose subscribers who have subscribed to a cable system in the past 90 days Ihat carriers the local 
affiliate. Therefore i t  is not possible at this time to ilnposc localistri requiremenu on DBS providers. 

C. Description and Estimate of the Number of Small Elatties Subject to the Rules 

At tliis time. Uiere renuin several obstacles to tile provision of local progranuninp oil a nauonwide basis by DBS 

The Commission has not developed its own definition of "small entity" for purposes of llcemirlg 
satellite-delivered services. Accordingly, we rely on the definiuon cf "snull entity" provlded under UIC snlall 
Business Admjnistration (SBA) rules applicable to Communhtions Services, Not Elsewhere Classified. (FN2821 
A " ~ t ~ l l  cnuty" under these SBA rules is defined as an eiiury wiUi $1 1 0 nullion or lea in annual rcceipu. The 
number of employees worklnf for a "small entity" inust be 750 or fewer 

Under the Sniall Business Act, a "SIIMII business concerli" ts onr Ular: 1) IS rlldepelidrlltly owned iiud Operated; 
2 )  : ~ i  iipt dnniriuanc i n  itr field of operauon. and 3) meets ai'y dddiriolral critcria eswblisllrd by dlc Sinall Bualiless 
~~~ i i i i i i i ~ t r . i t i [ ) i i  iW2E31 
.,. , IILP: .in: IoLIr !iccilwLi 01 DBS \er\,icc\ w d c r  1P:ii i  io0 ,,I dic G i i i i i i i i ~ w i i i ' b  I<ulc\ IFkXJI Tltrc: I I I  IJIIW 



Iiceiiwes arc currciitly iipcr,itiiiiiiil 
[lie dircsliold tor .I siii.iI1 buhilirsh 'l'lieic 1': one IILCII\CC ,$I DBS ,crviLe\ under part 25 o t  dte Coiiirilissiori's 
rulcs. GE Aiiisricom. wliicli is i i o t  .I m a l l  busiiicu c i i m  

Tlic Coiiiniissioii rulcs g i l w  apply tii DBS s:itclIitc , \ywti i .  liieii\ed by forcign ;idiillliisu;ltiolis. Tliesc Systei~is, 
tif wliicli tliere will bc ,I liiiiitrd iitriiibci, hg :irid l.irgc rirc i iui  yc i  opcr.moii.il. W c  arc thcrelorc unablc 10 csdiiratc 
[lie wiiiber i d  SIII,III busiiichs CIILILIL!.\ 

D 

E.icli ut  die IILCILU\ :I hich .ire opernuoinl have aiiiiuJl rcvciiucs III cxccss ot 

Dcscription of Projectcd Rcporrliip. ReLord Kccpiii; .iud Otlicr Conipl~d~icc Requireinelis 

*23327 The DBS Publlc Intcrest Order Inaudatcs drat c \ q '  DBS service provider e la i~~tar~l  a COl l lp~~ l~  and 
orderly record (public file) of conipliaiice widi public iiiitrcst ,rtaildards. including infornution on ChamCk 
reserved for public zcccss. on-stfe at IS corporate hradquaners. All required records shall be retained for a pcnod 
of two years. Every DBS l~ccntee shall keep and peritlit public inspection of its public file. which must include: 

reservauon, as well as irc respoiw to any capacity clrangss. 

provided to each entity. die conditions ullder wliicli it IS k i n g  provided and the rates, if any, being paid by Uie 
enuty; and 

(i) yearly iiieasurernents of chaiuicl capacity aiid average calculations on which it bases its four p e m n t  

(ii) a record of entities to wlioni iioncoiiinicrcrdl capacity is being provided, dr arnou~it of capacity beinB 

(iii) a record of entities that have requested capacity and die disposition of those rqueS6. 
(iv) a record of all requests for channel time iirdde bq poliucal candidates and the disposition Of Chose requesk 
These rules are designed to provide a mechdmsin for tht Coinmission u) ensure compliance with its rules and 10 

allow tlie public access to inforiiration needed to deternun: opponunities for political candidate advenising and 
CducdUOnal infornrdtiotul prograniining 

E Steps Taken 10 Mit~iiiiire Significant EconoiiiiL 1iiipL:i oii Snull Entities. and Significant Alterilatives 
Corisidrrcd 

Tlifrc wil l  be i i i i i i i i i d  ~ C O I I ~ I I I I C  lliipdct oil siiiall busie<<c$ bcrduSC diere are only minor record-keeping 
rcquiremcne being imposed. No altcrnauves were coiis!J-rcd becauw Uie Ccnlmission needs this infOrtiU~On ill 
order to nio~iitor co!lipliance widi iu rules. 

The Coriiiliissioii will apply die saiiie rules io torcigii-l -:iiscd systeiis as have k e n  applied to U.S. 1iceir.d 
.*),stenis. Non-U S. satclliu systeiiis iiiust lidve been issltd an e:irdi station license 10 Operdle under Part 25 O f  dlC 
Coiiunission's rulcs 

Report 10 Congress The Commission will sciid a cop:. of die DBS Public Interest Order including this FWA. 
to Co~igress pursudiit to tlic Small Busiiiess Rc~ulator). Eiilorcet~icet Fairness Act of 1996. Sec 5 U.S.C. f i  
8Ol(a)(I)(A). A sununary of he  DES Public Interest Oro-r and dus FRFA will also be published in die Ftderal 
Register. 5 U.S.C. s G04(b), aiid will be scni ta Ili! Chi:i Couiisel for Advocacy of Uie Snlall Business 
Adminisun~ion. 

FN276. 1nipleiiiei1t;itioii of Secuoii 25 of Uie G b l c  Tele\ ision Coiisurner Protecuon and Compeu~oii Act of 1992. 
Noucc of  Proposed Rulenukiiip. 8 FCC Rcd I569 (19921 (Notice). 

FN177 SCBA Coiimienis 10 rhe lriiridl Reguldtory Flexibility Andlysls at 2 (April 28, 1997) 

FN276. SCBA 1997 Comniene to MM Docket Nu 93-25 dt?6 (SBCA I997 Coinmen&) 

F W 7 9  SCBA 1997 Coinincnrs a[ 9-10 

FNZSO See NCTA Corninems d i  l + i b  

F M 6 1  i i  U S C \ I19  



FN263. SW 15 U.S.C $532 

FN284. 47 U S C 100 

ERRATUh.1 

D 4  9S-2G19 
E r r m t i i  Rclcd<ed. Deieiiiber 23. 1998 

Rcport and Order FCC 98-307 (relcased Noveiiibtr 25. 1996) IS licrcby corrected by substituuiig the following 

143. Petitiohs for reconsideration under Sectioii 1 429 ot  die Communications's rules, 47 C.F.R. s 1.429 
for PdI'abCaph 143: 

(1996). may be filed within 30 days of the date of publication of this Report and Order in the Federal Register 
(See 47 C.F.R. s 1.4@)(1)). 

FEDERAL COMMUNICATIONS COMMISSIOS 

for Thomas S. Tycz 
Chief 
Satellite and Radiocomniuiucatioii Divisioii 
International Bureau 
1998WL814482(F.C.C.). 13F.C.C.R.23.2.54 l j F C C . R . 2 4 . 2 7 9 .  13FCCFUd.23.254. 13FCCRcd. 
24.279, 14 Comnunicatiorls Reg. (P&F) 290 
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