Funding Commitment Report for Application Number: 256403

Funding Request Number 642460 SPIN 143008103
Service Provider  Inter-Tel NetSoluuons, Inc

Contract Number LAN404325

Services Ordered TELCOMM SERVICES

Site ldenttfier
Billing Account Number 714-543-5437

Adjusted Funding Commutment $0 00
Funds Disbursed to Date $14.456 59
Funds to be Recovered $14.456 59

Funding Commitment Adjustment Explanation

After thorough mvestigation 1t has been determined that Fran Older is associated with LW
Associates (5319 University Drive, Irvine CA 92612, SPIN 143009275), a service provider
Fran Older 1s also the contact person on the Form 470 that 1s referenced for this funding
request The Form 470 associated with this funding request contains service provider (SP)
contact information, which violates the intent of the competitive bidding process Competitive
bidding violation occurs when SP associated with Form 470 participates in competitive bidding
process as a bidder As a result of the competitive bidding violation, the SLD is rescinding the
amount committed to this funding request in full, and will seek recovery of any funds that have

been disbursed

Commutment Adjustment Leuer - Pa
gc 4 01731/
Schools and Libranes Division 7 USAC 200



EXHIBIT 3




F- | ®
&m INT=ER-T=L
Communication in Motion Inter-Tel, Incorporated
16155 52nd Straet
Tempe, Arizona 8528°
Teiepnone (480} £49-8900
March 28, 2003 Facsimile {480} 449.9910
www intar-tel com
Universal Service Administrative Company
Schools & Libranes Division
Box 125 — Correspondence Unit
80 South Jefferson Road
Whippany, NJ 07981
VIA e-matl {w/o attachment) and facsimile to: 973 599-6542

Re: APPEAL
By Service Provider Inter-Tel Technologies, Inc.
To your Commitment Adjustment Letter dated 1-31-2003
Applicant Name: Approach Learning & Assessment Centers
Form 471 Application Number: 256403
Funding Year: 2001 - 2002
Funding Request Number: 641908

Dear Sir or Madam

nter-Tel Technologies, Inc. (“Technologies™} hereby appeals the funding commitment
adjustment required 1n the above-named Funding Commitment Report, which seeks full
rescission of the commitment amount of $21,186 00 on the basis of a competitive bidding
violation, or more specifically that the designated contact person created a conflict of
interest

The customer, Approach Learning Assessment Centers, provided Technologies with the
contact person’s name, Fran Older, 1in a written communication, a copy of which is
attached hereto. The contact person was not an employee of the Service Provider

Technologies regrets this unfortunate ncident. Although the alleged violation occurred
without Technologies™ knowledge, the company welcomes your suggestions on how to
rect:fy situation

Per your request, please note the following contact information
John L. Gardner, General Counsel of Inter-Tel, Incorporated

—

2 1615 South 52™ Street, Tempe, Arizona 85281
3 Tel 480449 8881
4  Fax 480 449 8929
5 c-mail John Gardner@imrer-tel com
Sipce

CORPORATED

ner
eneral Counsel
JLG/ys


http://Ciardnerlii;inrsl.-tel.com

USA

Box 125 - Correspondence Unit
80 South Jefferson Road
Whippany, NJ 07981

"Universal Service Administrative Company
Schools & Libranes Division

COMMITMENT ADJUSTMENT LETTER

January 31, 2003

Kimberly Herrera

Inter-Tel Technologres, Inc
120 N 44th St , Suite 300
Phoenix, AZ 88034 2965

Re COMMITMENT ADJUSTMENT
Funding Year 2001-2002
Form 471 Application Number 256405

Applicant Name APPROACH LEARNING & ASSES
Contact Person Fran Older Contact Phone 949-786-1785

Dear Service Prowvider Contact

Our routine reviews of Schools and Libranes Program funding commutments revealed
certamn apphcations where funds were comnutted in violation of program rules

In order to be sure that no funds are used in violation of program rules, SLD must now
adjust these funding commutments The purpose of this letter is to inform you of the
adjustments to these funding commitments required by program rules

FUNDING COMMITMENT REPORT

On the pages following this letter, we have provided a Funding Commitment Report for the
Form 471 apphcation cited above The enclosed report includes a hst of the FRNs from the
apphication for which adjustments are necessary The SLD 15 also sending this information to
applicant, so that you may work with them to implement this deciston Immediately
preceding the Funding Commitment Report, you will find a guide that defines each line of

the Report

Please note that if the Funds Disbursed to Date amount exceeds your Adjusted Funding
Commitment amount, USAC will have to recover some or all of the funds disbursed The
amount 15 shown as Funds to be Recovered We expect to send you a letter describing the
process for recovenng these funds in the near future, and we will send a copy of the letter to
the applicant If the Funds Disbursed to Date amount is less than the Adjusted Funding
Commutment amount, USAC will continue to process properly filed invoices up to the
Adjusted Funding Commutment amount

Box 125, Correspondence Unit, BG South Jefferson Road, Whippany, NJ, 07981
Visit us online al www sl universalservice org



TO APPEAL THESE FUNDING COMMITMENT DECISIONS

If you wish to appeal the Funding Commitment Decision(s) indicated in thus letter, your
appeal must be made in writing and RECEIVED BY THE SCHOOLS AND LIBRARIES
DIVISION (SLD) WITHIN 60 DAYS OF THE DATE AT THE TOP OF THIS LETTER
Failure to meet this requirement will result in automatic dismissal of your appeal In your
letter of appeal

1 Include the name, address, telephone number, fax number, and e-mail address (if
available) for the person who can most readily discuss this appeal with us

2 State outnight that your letter ts an appeal Identify which Commutment Adjustment Letter
you are appealing Your letter of appeal must include the applicant name and the Form 471
Application Number from the top of thus Commitment Adjustment Letter

3 1dennfy the particular Funding Request Number(s) (FRN) that 1s the subject of your
appeal When explaming your appeal, include the precise language or text from the
Comnutment Adjustment Letter that 1s at the heart of your appeal By pointing us to the
exact words that give rise to your appeal, you will enable us to more readily understand and
respond appropriately to your appeal Please keep your letter to the point, and provide
documentation to support your appeal Be sure to keep copies of your correspondence and

documentation

4 Provide an authonized signature on your letter of appeal

If you are submutting your appeal on paper, please send your appeal to Letter of Appeal,
Schools and Libranes Division, Box 125- Correspondence Unit, 80 South Jefferson Road,
Whippany, NJ 07981 Additional options for fihng an appeal can be found in the “Appeals
Procedure” posted in the Reference Area of the SLD web site www sl universalservice org or
by calling the Client Service Bureau at 1-(888)-203-8100 We encourage the use of either the
e-mail or fax filing options to expedite filing your appeal

While we encourage you to resolve your appeal with the SLD first, you have the option of
filing an appeal directly with the Federal Communications Commussion (FCC) You should
refer to CC Docket Nos 96-45 and 97-21 on the first page of your appeal to the FCC Your
appeal must be RECEIVED BY THE FCC WITHIN 60 DAYS OF THE ABOVE DATE ON
THIS LETTER Fairlure to meet this requirement will result in automatic dismissal of your
appeal Further information and options for filing an appeal directly with the FCC can be
found n the “Appeals Procedure” posted in the Reference Area of the SLD web site,

www sl universalservice org or by calling the Client Service Bureau at 1-(888)-203-8100 We
strongly recommend that you use ether the e-mail or fax filing options because of continued
substantial delays in mail delivery to the FCC If you are submitting your appeal via United
States Postal Service, send to FCC, Office of the Secretarv, 445 12th Street SW,
Washington, DC 20554

Commutment Adjustment Letter Page 2
Schools and Libranies Division / USAC OHa1003



A GUIDE TO THE FUNDING COMMITMENT REPORT

Attached to this letter will be a report for each funding request from your applicauon for
which a commutment adjustment 15 required We are providing the following definitions

« FUNDING REQUEST NUMBER (FRN) A Funding Request Number 1s assigned by the
SLD to each request in Biock 5 of your Form 471 once an application has been processed
This number 1s used to report to applicants and service providers the status of individual
discount funding requests submutted on a Form 471

+ SPIN (Service Provider Identification Number) A umque number assigned by the Unuversal
Service Administrative Company to service providers seeking payment from the Universal
Service Fund for participating 1n the universal service support programs

+ SERVICE PROVIDER The legal name of the service provider

« CONTRACT NUMBER The number of the contract between the eligible party and the
service provider  This will be present only 1f a contract number was provided on Form 471

« SERVICES ORDERED The type of service ordered from the service provider, as shown
on Form 471

« SITE IDENTIFIER The Entity Number listed in Form 471 for “site specific” FRNs

» BILLING ACCOUNT NUMBER The account number that your service provider has
established with you for billing purposes  This will be present only if a Billing Account
Number was provided on your Form 471

» ADJUSTED FUNDING COMMITMENT This represents the adjusted total amount of
funding that SLD has commutted to this FRIN If this amount exceeds the Funds Disbursed to
Date, the SLD will continue to process properly filed invoices up to the new commitment
amount

« FUNDS DISBURSED TO DATE This represents the total funds which have been patd up
to now to the identified service provider for this FRIN

« FUNDS TO BE RECOVERED This represents the amount of Funds Disbursed to Date
that exceed the Adjusted Funding Commitment amount These funds will have to be
recovered If the Funds Disbursed to Date do not exceed the Adjusted Funding Commitment
amount, this entry will be $0

* FUNDING COMMITMENT ADJUSTMENT EXPLANATION This entry provides a
description of the reason the adjustment was made

Comnulment Adjustment Letier Page K}
Schools and Libraries Division / USAC pAL00s



Funding Commitment Report for Application Number: 256403

Funding Request Number 641657 SPIN 143022581
Service Provider  Inter-Tel Technologies, Inc

Contract Number LAN404322

Services Ordered INTERNAL CONNECTIONS

Site [dentifier

Billing Account Number 714-543-5437

Adjusted Funding Commitment 30 00
Funds Iisbursed to Date 384 880 24
Funds to be Recovered 384,889 24

Funding Commitment Adjustment Explanation

After thorough imvestigation 1t has been determined that Fran Older 1s associated with LW
Associates (5319 Umversity Drive, Irvine CA 92612, SPIN: 143009275), a service provider
Fran Older is also the contact person on the Form 470 that is referenced for this funding
request The Form 470 associated with this funding request contains service provider (SP)
contact information, which violates the intent of the competitive brdding process Competitive
bidding violation occurs when SP associated with Form 470 participates in competitive bidding
process as a bidder As a result of the competitive bidding violation, the SLD is rescinding the
amount commutted to this funding request in full, and wll seek recovery of any funds that have

been disbursed

Funding Request Number 641908 SPIN 143022581
Service Provider  Inter-Tel Technologies, Inc

Contract Number LAN404323

Services Ordered INTERNAL CONNECTIONS

Site Idenuifier

Billing Account Number 714-543-5437

Adjusted Funding Commitment $0 00
Funds Disbursed to Date $21,186 00
Funds to be Recovered $21,186 00

Funding Commutment Adjustment Explanation

After thorough mvestigation 1t has been determined that Fran Older 1s associated with LW
Associates (5319 University Drive, Irvine CA 92612, SPIN' 143009275), a service provider
Fran Older 1s also the contact person on the Form 470 that 1s referenced for this funding
request  The Form 470 associated with this funding request contains service provider {(SP)
contact information, which violates the mtent of the competitive bidding process. Competitive
bidding violation occurs when SP associated with Form 470 participates in competitive bidding
process as a bidder  As a result of the competitive bidding violation, the SLD is rescinding thg
amount commutted to this funding request in full, and will seek recovery of any funds that have
been disbursed

Cowumitment Adjustment Letter Page 4 01/31/2003
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 INT=R<T=L

Communicatron in Motron Inter-Tel, Incorcorated

1415 S 532nd Sireet

Tempe., Arizona 852§
Talephons (40 4498900

March 28, 2003 Facsmiles (480) 449-8917%

wAanrer snTer-tel corm

TUniversal Service Adminiswarive Company

Schools & Libraries Division

Box 125 — Cormrespondence Unir

820 South Jefferson Road

Whippany, NI 07981

LA e mail (/g attachooent) and facsimile to: 973,599-6347

Re: ATEE AL,
By Service Provider Inter-Tel Technologies, Inc.
To your Commianent Adjusanent Lettor dared 1-31-2003
Applicant Naone: Approsch L.earming & Asfscasment Centexrs
Form 471 Application Number: 256403
Fonding ‘Year: 2001 — 2002
Funding Reguest Number: 641908

Diear Sir or MMadam:

nter-Tel Technologies, Inc. (“Technologies’™) hereby appeals the funding commitment
adjustment requirad in the above-named F i Commitment Report, which sccks full
rescission of the commiunent amount of $21,186.00 on the basis of a competitive bidding
~violation, or more specifically that the desigoated contact person cranted a conflict of
interc=sl.

The custormer, Approach Leaming Asscssment Centers, provided Technologies with the
contact person’s mame, Fran Older, 1o & written comrimunication, a copy of which is
attached heareta. The coptact person was not an employss af the Service Provider.

Technologiess regrols this unfortapnats incident Although the alleged violation occurred
without Technologics' knowledge, the company wslcomes your sugg=stions on how o
Teclify situAtion.

Per your request, please note the following contact information:
1. John L. Gardner, General Counsel of Inter-Tel, Incorperated
2. 1615 Sourh 52" Sureet, Tompe, Arizona 85281
5. Tel. 4B0 a4%9_88E1
4. Foax 480, 449 B92Y
5. co—rmmail- 1 =t




= INTER-T=L

Communiczuorin Motion \rtet-Tel, IncSFporated
1615 5 32nd 5treet
March 28, 2003 Temoe, Arizona 85281

Telephone {480) 449-890D

- ) . Facsimile (480} 449.8919
T niversal Service Adminismative Company www.nter-tel com
Schools & Libraries Division
Box 125 — Correspondence Umt
80 South Jefferson Road
Whippany, NJ 07981
VIA e-mail (w/o attachment} and facsimile to: 973.599-6542

Re: APPEAL
By Service Provider Inter-Tel Technologies, Inc.
To your Commitment Adjustment Letrer dated 1-31-2003
Applicant Name: Approach Learning & Assessment Centers
Form 471 Application Number: 256403
Funding Year: 2001 — 2002
Funding Request Number: 641657

Dear Sir or Madam:

Inter-Tel Technologies, Inc. (“Technologies™) hereby appeals the funding commitment
adjusunent required m the above-named Funding Commjtment Report, which seeks full
rescission of the commitment amount of $84,885.24 on the basis of a competitive bidding
violaton, or more specificaily that the designated contact person created a conflict of
interest.

The customer, Approach Learning Assessment Centers, provided Technologies with the
contact person’s name. Fran Older, in a written communication, a copy of which is
attached hereto. The comact person was not an employee of the Service Provider.

Technologies regrets thus unfortunate incident. Although the alleged violation occurred
without Technologies’ knowledge, the company welcomes your suggestions on how 10
rectify situanion.

Per your request, please note the following contact information:
1. John L. Gardner, General Counsel of Inter-Tel, Incorporated
2. 1615 South 52" Street, Tempe, Arizona 85281
3. Tel. 430 449 8881
4. Fax 480. 449.8929
5. e-mail: John Gardoer/@inter-tel.com.

General Counscl
JLGiys
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Communication in Motion Inter-Tel, Incorporated
1615 S 52nd Straet
Tempe, Arizona 85281
Telephene (480) 449-8900
. ) Facsimite (4B0) 449-B91%9
Lniversal Service Admmistrative Company wwwanter-tal com
Schools & Libranies Division

Box 125 -~ Cerrespondence Unit

80 South Jefferson Road

Whippany, NJ 07981

VIA e-mail (w/o attachment) and facsimile to: 973.599-6542

March 28, 2003

Re: LETTER OF APPEAL
By Service Provider Inter-Tel] NetSolutions, Inc.
To your Commitment Adjustment Letter dated 1-31-2003
AppBlcant Name: Approach Learning & Assessment Centers
Form 471 Application Number: 256403
Fuuding Year: 2001-2002
Funding Request Number: 642460

Dear Sir or Madan:

Inter-Tecl NetSolutions, Inc. (“NetSolutons”) hereby appeals the funding commitment
adjustment required in the above-named Funding Commimnent Report, which seeks full
rescission of the commitment amount of $14,456.59 on the basis of a competitive bidding
violadon, or more specifically that the designated contact person created a conflict of
interest.

The customer, Approach Leaming Assessment Centers, provided NetSolutions with the
contact person’s name, Fran Older in a wrilten communication, a ¢opy of which is
attached hereto. The contact person was not an employee of the Service Provider.

NetSolutions regrets this unfortunate incident. Although the alleged violation occurred
without NctSoluuons’ knowledge, the company welcomes your suggestions on how 1o
rectify the sinmaton.

Per vour request, please note the following contact information:
John L. Gardner, General Counsel of Inter-Tel, Incorporated
1615 South 52™ Sireet, Tempe, Arizona 85281

Tel. 480 4498881

Fax 480. 449.8929

e-mail; John Gardner@inter-tel com

1.
2.
3.
4,
5
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Universal Service Administrative Company
Schools & Libraries Division

USA

Administrator’s Decision on Appeal - Funding Year 2001-2002

July 16, 2003

John L. Gardner
Inter-Tel, Incorporated
1615 S. 52™ Street
Tempe, AZ 85281

Re. Approach Leaming & Assessment Centers

Re: Billed Entity Number. 158862
471 Application Number: 256403
Funding Request Number{(s): 641657, 641908, 642460

Your Comrespondence Dated: March 28, 2003

After thorough review and investigation of all relevant facts, the Schools and Libraries
Division (“SLD”) of the Universal Service Administrative Company (“USAC”") has made
its decision 1n regard to your appeal of SLD’s Year 2001 Funding Commitment
Adjustment for the Application Number indicated above. This letter explains the basis of
SLD’s decision The date of this letter begins the 60-day time period for appealing this
decision to the Federal Communications Commission (“FCC”). If your letter of appeal
included more than one Application Number, please note that for each application for

which an appeal is submitted, a separate letter is sent.

Funding Request Number: 641567, 641908, 642460
Decision on Appeal: Denied in full
Explanation:

e [n your letter of appeal, you state that the customer, Approach Learning
Assessment Centers, provided you with Fran Older as the contact person’s name
You also mdicate that the contact person was not an employee of Inter-Tel and the
violation occurred without your knowledge You would welcome suggestions on

how to rectify the situation.

o Upon review of the appeal it was determined that the applicant's Form 470
#928540000331464 included service provider contact information in Block 1,
Item 6 and Block 6, item 16 This information includes the name of Fran Older,
located at 2130 E Fourth Sireet, Suite 200, Santa Ana CA 92705, with the phone
#949-786-1785 Fran Older was vahdated by SLD as the contact person for LW

Box 125 ~ Corzespondence Unu, 80 South Jefferson Road, Whippany, New Jersey 07981
Vistt us online a1 http Mwww sf universalservice org



Associates, 5319 Umversity Drive, Irvine CA 92612, SPIN- 143009275, Program

~riils require the apphcant to provide a fair and open competitive bidding process
Per the SLD website; "In order to be sure that a fair and open competition 1s
achieved, any marketing discussions you hold with service providers must be
neutral, so as not to tant the competitive bidding process. That 1s, you should not
have a relationship with a service provider prior to the competitive bidding that
would unfairly influence the outcome of a competition or would furnish the
service provider with "inside" information or allow them to unfairly compete in
any way. A conflict of interest exists, for example, when an applicant's consultant,
who is involved in determining the services sought by the applicant and who is
involved in the selection of the applicant's service providers, is associated with a
service provider that was selected.” Since the applicant's consultant/contact
person is also the contact person for a service provider from whom the applicant
1s requesting services, all FRN's that are associated with this Form 470 must be
denied as required by program rules. Consequently, the appeal is denied.

e FCC rules require applicants to seek competitive bids and in selecting a service
provider to carefully consider all bids ' FCC rules further require applicants to
comply with all applicable state and local competitive bidding requirements.” In
the May 23, 2000 MasterMind Internet Services, Inc. (MasterMind) appeals
decision, the FCC upheld SLD’s dectsion to deny funding where a MasterMind
employee was listed as the contact person on the FCC Form 470 and MasterMind
participated in the competitive bidding process nitiated by the FCC Form 470.°
The FCC reasoned that under those circumstances, the Forms 470 were defective
and violated the Commussion’s competitive bidding requirements, and that 1n the
absence of valid Forms 470, the funding requests were properly denied.’ Pursuant
to FCC guidance, this principle applies to any service provider contact
information on an FCC Form 470 including address, telephone and fax numbers,

and emai! address.

» Conflict of interest principles that apply in competitive bidding situations inctude
preventing the existence of conflicting roles that could bias a contractor’s
judgment, and preventing unfair competitive advantage ° A competitive bidding
violation and conflict of mterest exists when an applicant’s consultant, who is
mvolved in determining the services sougitt by the applicant and who s tnvolved
in the selection of the applicant’s service providers, is assoctated with a service

provider that was selected.

:Sc’e 47 CFR §§ 54 504(a), 54 51 1(a)

“See 47 CF R § 54 504(a), (b)(2)(v1)

3

\ See In re MasterMind [nternei Services. Inc , CC Docket 96-45, 99 (May 23, 2000)
See ud ’

"See eg 48 CF R § 9 505(a). {b)

Box 125 — Comespondence Unit, 80 South lefferson Road, Whippany, Mew Jersey 0798|
Visitus online ar hitp /Awvww si unwversalservice org



If you believe there 1s a basis for further examination of your application, you may file an
appeal with the Federal Communications Commussion (FCC) You should refer to CC
Docket No 02-6 on the first page of your appeal to the FCC  Your appeal must be
POSTMARKED within 60 days of the above date on this letter. Failure to meet this
requirement will result mn automatic disnussal of your appeal. If you are subnutting your
appeal via United States Postal Service, send to: FCC, Office of the Secretary, 445 12th

Street SW, Washington, DC 20554. Further information and options for filing an appeal
directly with the FCC can be found 1n the "Appeals Procedure” posted in the Reference
Area of the SLD web site or by contacting the Client Service Bureau. We strongly
recommend that you use either the e-mail or fax filing options.

We thank you for your continued support, patience, and cooperation during the appeal
process.

Schools and Libranes Division
Umiversal Service Administrative Company

Box 125 — Correspondence Uni, 80 South Jefferson Road, Whippany, New Jersey 67981
Vistt us onhine at h#p Zwww st unversalservice org
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DOCKET FILE COFy CRIGINAL

Bob Morrow

RECEIVED & INSPECTED

103 Weatherstone Dnive JUN 2 0 2003
Sunte 720
70 5954608 ex1. 10 FCC - MAILROOM

(770) 5924698 ext 107
FAX (770) 592- 4693
Toll Free: (883} 249-166)

June 20. 2003

FCC Appeal of SLD Denial of Appeal

CC Docket Nos. 96-45 and 97-21

Contact Information

Robert A Mommow
Compliance Manager
E-rate Consulting

103 Weatherstone Drive
Suite 720

Woodstock, GA 30188
888-249-1661

FAX. 770-592-4693

bmorrow(@erateconsulting.com

Note: Letter of Agency to act on behglf of Approach Leaming and Assessment Centers is
attached

Namc of Entity:

Approach Learmung and Assessment Centers (158862)

SL.D Action Being Appealed:

Admmistrator's Decision on Appeal - Funding Year 2002-2003
Dated Apnl 22, 2003 (attached)

471 Application Involved: #297752
{FRNs 764315, 764324, 764333, 704340, 764341, 764346, 764350, 764353, 764355)



Case for Appeal
The 155u¢ in this case is straightforward

Dees a simple error constitute a violation of the Schools and Libraries Division’s (SLD) ban on
vendor 1nvolvement i the competitive bidding process, even though no bidding violation was
tound afier scveral exhaustive reviews by Program Integnity Assurance (PIA) agents. Based orn
the facts of this case, the answer 1s an uneqmvocal “no”.

As explained to 5LD, and in the appeal to the Universal Services Administrative Company
(USAC), the facts are straightforward  Approach Leammung and Assessment Centers
("“Applicant™) engaged the services of Fran Qlder as an independent E-rate consultant to support
the Applicant’s E-rate application and documentanon She was paid by Applicant on a monthly
basis far the services she rendered She was not at any time sn employee, agent, officer,
director or owner of a service provider and was not paid by a sexvice provider.

The USAC denied the Applicant’s appeal because (1} USAC determined that there was a
contradiction between Ms Older's Statement of Facrs and Congresswoman Sanchez’s letter, end
(2) Ms. Older was listed when the application was reviewed as the service provider’s contact
person, which would consutute a conflict of interest. Finally wm support of their conflict of
interest claim, USAC cites the MasterMind Internet Services, inc decision wheremn the FCC
upheld SLDs decision to deny funding where a MasterMind employee was listed as the contact
person on the FCC Form 470 and MasterMind participated in the competitive bidding process

initiated by the FCC Form 470.

When the contact information was discovered incorrect, the applicant attempted to determine
how the incorrect contact mformation was list on the SLD database end not the USAC database
as there was no record of a Form 498 submitted to authorize Ms. Older as the contact person.

The Applicant has assumed that the incorfect imformation on the databases resulted from the
Service Provider musinterpretation of the Form 473 guidelmes. In 1998, through 2 bidding
process, LW Associalcs {Service Provider) was selected as the approved service provider. The
Service Provider mistakenly listed Ms. Older, the Applicant’s coniact. in the space intended for
the Service Provider's contact When the error was discovered, the service provider filed the

necessary documents (Forma 498} o correct the oversight

On appeal to USAC, the Applicant provided a Statement of Facts and Certification from Ms.
Older wherein she certifies that therc was an “honest mustake™ regarding the misuse of her name
on the Formn 473 and that 1t was “immediately corrected.” Further, she verifies that she is not
and has "never been a consuliant to LW Associates™ and that she contacts service providers
“only when it pertains to e-Rate matters on behalf of applicants.” Ms. Older’s Statement of Fact

ts attached as Exhibit ““A™.

The Applicant slsc provided a Statement of Facts and Certification from James Carter of LW
Associates confirmimg that hsting Fran Older was an “honest mistake” and that she has never
been a comsultant to LW Associates. Finally, the Applicant submitted a letter from
Congresswoman Loretta Sanchez confirming that there was a misunderstanding on completing



the forms  Mr Carter's Staternent of Fact and Representative Sanchez's letter arc attached as
Exhibits “B" ang “'C", respectivelv,

USAC stressed that there was & contradiction between Ms. Older’s Statement of Facts and the
letter from Congresswoman Sanchez The likely reason thet such emphasis was placed on thig
alleged contradictron 15 1o try and show that Ms. Older lacked credibility.

Acgording to USAC, the alleged 1inconsisient statements come frorn Ms. Older’s Statement of
Fact wherein she supposed aileges that an internal SLD error was responsible for her name,
address and phone number appeanng as contact for the service provider, Ms. Older clearly states
in her Staternent of Fact that “ident:fying me as the Contact Person was an honest mistake in the
interpretanon of mstructions. ™ She never atmibutes the error to SLD Similarly,
Congresswoman Sanchez, m her October 30, 2002 letter to George McDonald of USAC,
atrributes the error to a misunderstanding of program rules. Based on the actual language, 1t is
incomprehensible as to how USAC concluded that M. Older was atmbuting the error to SLD, es
allcged by USAC. What is evident 15 that there is no coutradiction between Ms. QOidet’s
Statement of Fact and Congresswoman Sanchez's siatement that “LW Associates misunderstood
the instrucuons...” fand named] “Ms. Older [as] the contact person...”

[n the appcal denial, the USAC stated, “  at thus nme this [Form 471} application was reviewed,
the SLD’'s records indicated that Fran Older was the contact person for LW Associales.
Therefore, the SLD could only conciude that the contact person for the applicant was connected
t0 the service provider. LW Associates. Program rules require applicaiions 1o provide a fair and
epen competinve bidding process.” This justification for demal simply repests the assertion
made 1 the original funding denial, apparently without considering the Statements of Fact from
Ms. Older and James Carter of LW Associates submitted 1n the appeal. As noted sbove, in these
Statements of Fact, Ms. Older and Mr. Carter certified that Ms Older has no business asgociation
with LW Associates and that her lising as a cantact for LW Associates wes an crror made by the

vendor when filing for a SPIN number.

Perhaps the most crucial issuc is whether or not a conflict of interest exisied. In support of their
conclusion that a conflict of interest cxisted, and as noted above, USAC relied upon MosterMind.
However. there 1s a clear and obvious facal distinction between MasterMind and the instant
matter In MasterMind, MasterMind not only participated in the competitive bidding process,
but 1t was also one of the service providers. Therefore, it listed one of its own cmployees as the
comtact person  MasterMind argued that there was no rule specifically prohibiting a service
provider from being involved m the competiive bidding process. The FCC held that “an
applicant viclates the Commussion's competitive bidding requirements when it surrenders control
of the bidding process to a service provider that participates in that bhdding process.” In re
MasterMind Internet Services, Inc , CC Docket 9645 112 (May 23, 2000).

{n this instance, the Applicant never surrendered control of the bidding process to the service
provider Rather, the ouly issue was that the Applicant’s consultant was erronegusly listed as the
service provider’s contact person  Therefore, USAC’s rcliance on MasterMind is misguided.

Furthermore, in 2002, SLD, guided by the MasterMind decision, posted warnings and
clanfications for demuals that prohibited service prowvider contacts from being the same as the
contact person shown in Form 470. As noted above, the Applicant’s forms were filed in 1998,

3



four years before the MasterMind decision and long before SLD posted 1ty warnings. Despite the
foregomng fact, and despite the fact that the error, once discovered, was corrected by filing Form
498 with USAC, and despite the fact that USAC had the correct contacts listed on 1ts computers
and despite the fact that the Appheant received funding for funding ycars 1-4, the SLD, and
USAC m its demal of the Apphcant’s appeel, snll found that the honest mistake constituted a
“conflict of interest™ Yet. by its own definition, and the definition in MasterMind, no conflict
existed because Ms Older was not an emnployee or agent of the service provider.

In conclusicn, both the Applicant and the service provider have provided adequate evidence to
show that (1) no conflict of interest cxisted between Ms. Older and the service provider; (2) the
MasterMind decision 1s not apphicatle 1n this mstance to support a claim of a conflict of interest,
and (3) the bidding process was approved by SLD durng its own Item 25 Selective Review.
Therefare, the Apphcant asks that the FCC rescind the funding denal.

In the alternabve, if the FCC determines that year 5 funding denial is warranted, the Applicant
requests thal the denial be applied only to the alleged offending service provider's funding
requests and not to all funding requests associated with that Form 470. This would be consistent
with the recent recommendarions of the Task Force on the Prevention of Waste, Fraud and

Abuse which states in pertinent part-

Do not automatically deny all of an appilicant’s funding requests on a Form 471 that
cied a particular Form 470 if procurement or contract problems related (o the Form 470
posting are identified with a specific funding request or a specific vendor. The Task Force
believes that the FOC's current policy has led to the demal of some applicant’s funding requesis
that were nof subject 1o vendor mamipulation, simply because the applicant filed e single Form

470 apphcation
Respectfully submitted,

U M)

Robert Morrow
Compliance Manager

Enclosures

oo Ms. Fran Older
Mr. James Carter
Rep Loretta Saochez
Damiel Barbra, Semor Legrslative Assistant
to Congresswoman Loretta Sanchez
Ruben Smith, Esg
Thomas Zeigler, Esg



EXHIBIT A

STATEMENT OF FACTS
And )
CERTIFICATION
To
USACSLD
Pertaining to e-Rete Program
Funding Years 1998, 1999, 2000, 2001, 2002

I certify that the information provided on FCC Forms 473 to USAC andlor SED on any and
all e-Rate program funding years identifying rne as the Contact Person was an honest
mistake In the interpretation of instructions as to whom correspondence and quéestions
should be diractad. The Service Provider, LW Ascocistes, misinterpreted the
instructions to mesn that it should be the Applicant's contact person mott familiar with

questions pertaining to e-Rate forms. .

Be sdvised thal as soon as this mistake wa€ brougitt to my sitention in connection

with Funding Year 2003 (FY5}, it was reported 1o the Service Provider who then
immediately comected the ermor in both databases at USAC and S5LD by filing & Form 438
with USAC. On July 23, 2002, USAC verified the change was completed and my name was

removed from both databases.,

Be further advised that the Private Mail Box set up at 5319 University Drive, PMB #418,
Irvine, CA, 92612 was opened only for the purpose of expeditious handling of e-Rate time-
sensitive correspandence andg 8 safe harbor for e-rate checkes from the US Treaswry.
was not unti! the jater years In the e-rate program that SLD started pre-notification

to Applicants and Service Providers that checks wera in the meil. Be assured that alt mail
direcled to me gl the address was immediately re-directed to James Carter, the CTO of LW
Associatles. James Carter is the pereon authorized on Form 488 as the official contact
person for LW Associates. It was simply an honest mistake thet Is now correcied in your
records by filing the Form 438, The address Is no longer used by LW Associates and at
no time was It the physical address for LW Associates. | will continue to use the address
on behalf of the Applicant, Approach Leaming and Assessment Centers for e-Rate related
comrespondence. Be agsured that it was never the physical address of my office, and
further, at no time has my office been assoclated with LW Associates.

Be further advised that | am not, and have never been, a consultant to LW Asscciates, 1
am an Independent consultant serving e-Rate Applicants (Approach Learning and
Asgezsment Centers in Santa Ana, CA for Funding Years 1988 through 2002; the West
Fresno Schoal Distnet in Fresno, CA for Funding Years 2001 and 2002} the Highland Park
School District in Detroit, M for a Good Samarttan Review). | contact Service Providers
only when |t pertains 10 e-Rate msttare on behalf of Applicents.

Attached is documentation to support the above-referenced Statement of Facts.

Signature:
printed Name: Frances 8. Older
Company: Fran Older

Titie: Condtiltart

Date: March 20, 2003



EXHIBIT B

STATEMENT OF FACTS
And
CERTIFICATION
To
USACISED
Pertaining to e-Rate Program
Funding Years 1998, 1899, 2000, 2001, 2002

| certify that the information provided on FCGC Forms 473 o USAC andlor SLD on any and
all e-Rate program funding years idenlifying Ms_ Fran Older as the Contact Person was an
honest mistake in the interpretatian of Instructions as to whom correspondence and
questions should be directed. It wae my interpretation of the instructions that it should be
the Applicant's contact person most famlliar with questions pertaining to forms.

Be advised that as soon as this mustake was brought to my attention In connection
with Funding Year 2003 (FY5), | corrected the error in both databases at USAC and SLD by
filing a Form 498 with USAG. On Juty 23, 2002, USAC verifled the change was completed.

Be further advised that the Private Mall Box set up at 5319 Univarsity Drive, FMB #4186,
Irving, CA, 92612 was opened only for the purpose of expeditious handling of e-Rate time-
sensilive correspondence and a safe harbor for e-rate checks from the US Treasury. it
was not until the later years In the e-rate program that SLD started pre-notification

to Applicants and Service Providers that checks were in the mail. Be assured that aii mail
directed (o Ms. Fran Older zt the address was immediately re-directed to me for
processing. This was an hones! mistake that is now corrected in your records by filing the
Form 488. The address Is no longer used by LWAssociates and at no lime was it the

physical address for LW Associates.

Be {urlher agvised that Ms. Fran Older is not now, and has never been, a consultant to LW

Associates. Me. Older is a consultant to the Applicant, Approach Learning and
Assessment Centers, Santa Ana, CA. (BEA 158862), and, when neceseary, contacts this

pifice as it perfains to e-Rate matters only on behalf of the Applicant.

Be [urther advised that LW Associates has made every effort to uphold the rules and
regulations of the e-Rate program in all funding years. The attachments will suppont the
facts mentioned above and will also support the fact that LW Assoclales refunded
$9,539.10 to USAC/SLD under Contract No. LWAGOB127 on June 26, 2002 and also
refunded the Applicant therr 10% share of costs on the same Contiract, the same dale, In
the amount of $1,059.90. This evidence is provided 1o make known to USAC/SLD that LW

Associates has cooperated with and applied due diligence to the bnderstanding and

impiementation of the e-Rate progra?cu{m best of our ability.
Signature (/_\\W @-""’-

proted Name ___ SUAMES  (CARIER.

Company/ .
n _Lw/ ASSox ATE < ! SPIN 143000275

Qrganization

Title (-]TD
Date 2 MAA O3
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October 30, 2002

Mr (George McDonald

Vice-President, Schools and Librarnes Division
Universal Sexrvice Administative Company
PO Box 7026

Lawrence, KS 66044-7026

Dear My McDonald:

I a1 writng 1o request your assistance with an wgent matter involving one of my
canstituents. Due 10 a miscommunication with the Universal Service Administrative Company
(USAC), Approach Learming Centers (ALAC), part of Olive Crest in Santa Ang, was denicd
Year 5 e-rate funding. Studcnts at this center gualify at the 90 percent muge mder th= National
School Lunch Program. E-Rate funding plays a critical yole to preparimg students in Jow-income
areas like Santa Ana, Califoruis lo compete i a technology-based economy. [ respectfully
request that you review the following Information and re-consider ALAC®s e-Rate funding

request

Fran Qlder, a consulant woddng with ALAC, has informed me of a ptoblem with FCC
Form 473 which had her as a contact person for the Service Provider, LW Asgsociates. In 1998
when the foon was filed, LW Associates misunderstood the instructions to mean thar the contaet
on the form should be the same person Who handled the comespondence and questions for the
upplicunt Ms. Older was the contact person handling these marters for ATAC, oo

In 2002, the Scheols and Libraries Division (SLD) of USAC, guided by the FCC's
MasterMind decsion (QOrder FCC 00-167, released May 23, 2000), posted warnings apd
clarifications for denials that prohibited Service Provider contacts being the same as the contact
person shown on Form 470. Since the initial forms were submitted in 1998 and ALAC received

fupding through checks that were sent 1 the officia] coptact person and not Fran Older for
Funding Years 14, it is diffjcult to comprehend why monies for FY 5 are being deoied for not

complying with regulations that were not clearly establisbed when the spplications wert
onginally due.

Moreover, s conflict of mnterest did not take place in this situation. Ms. Olderisen
independent e-Rate colisultant and s not paid or connecied with any service provider, including
LW Associates. ALAC and LW Assoraates have submitted documentation correcting this
discrepancy cv thar paperwork in prepsradon for Yegr 6 funding.  Mr. Mel Blackwell, Vice

FMNTED OB o Cr LABD P
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President of Exterpal Communicatons and Rurel Heelth Carc, confirmed with my staff that the
paperwork was 1n otder for future grant requests.

1 am sware that appeals are reviewed by S1D on a first-come, first-serve basis, 1 &m zlso
aware that the SLD reserves funds to cover appeals that may be granted. Since ALAC received
fupding from USAC dunng Funding years 1-4, it is my hope that they will be able to continue
their prograrns with Year 5 fundiny,

1 appreciate your taking the nme 1o look irte this matter, For your reference, AT AC's
entity nurnbes is 158862, Should you have any questons, fetl free to call Daniel Barba of my
staff at 202-225-2965 1look forward to your response.

Sincerely,

Lok,

Lorctta Sanchez
Member of Conpress

cc: Fran Older
Cheryl L Parrina
Mel Blackwe]l



Ferm 471 Applicataop Number: 297762
764315

Funding Reguest Number:
SarUices COpdered: Intern
SPIN: 143009275

Conrract Nusmber: LWAOLl2
Billing Account Number:
Earliest Possible Effect
Contract EXpirmrtion Date

FUNDING COMMITMENT REPORT

Funding Status: Not Funded

al Conneclflans
L1sc Service Provider Name: LW Azsogaates

N/®

iée Pate of Discount: 07/01/2002

; D6/30/2003

nt for gligikle Recurring Charges: $.00
$377,000.00

Annual pre= is:aunt Amou
scount Amcunt for Eiigible Kom-reourring Charges:

Annugl Pre-d

Tre-Discount Amount. &377,000.
Discount Fercentage Approved b the SLD: N/A
ing ccomjtwant Decision: $0.00 - Bfading Violation
470 contains service

Funding Commitment Cecis
preoviger SSP) contact in
associnted with Eorm 470

Fund Request N Y:
Serviggs Ordered: Intern
SPIN: 143009275

Contracr Number, LWAOl12
Billing Account Nugher:
Barliest Possible Effect
Contract Explratien Date

Angual Pre-discount ount for
Annual Pre-discount Aasgnto E: §11

Pre-Discount Amount: &

Discount Percentage Apgr
Funding Commitsant Decls
Funding Cozmitment Decis
provider (SF) contact in
Associated with Fore 470

Pundang Request Number:
Services ordered: Teleco
SPIN. 143018559

Contract Number: MR
Balling dccount Numbey:
Eazrljest Posgible Effect
Contract iratlon Date
Annual Pre-giscount Amou
Amnusl Pre-discount Amou
Pre-Discount Amount: 938
Digcount Percentlge Appr
Funding Comaitment Decis
Funding Commitment Decas
pravider SSP) contact 53
asgociated with Form 4

Funding Reguest Humber:
Services ordeged: Intern
SPIN: 1430225Bl

Contract Nunber. LAN4040
Biiling Account Number:
Eariiest Pessable Lffect
Contract Exglrat;cn Date
Annual Pre-discount Amou
Ansual Pra

icn E{glnnat;on- Aseociated Form
forpatian. Cowpetitive bildding violation ogecurs when SP
participates in competitive birdding process ag a bidder.

764224 Funding Status: Not Funded

al Connections )
n1c Service Providar Name: LW Associates

W/A
iée Date of Discount: 07/01/2002
: as;anézo

03
lagible Recurring Chargﬁa: $.u0
gible Non-recuiring Charges: $940,016.15

,016.1
ov bg the sSLD: N/B
ion: $0.00 ~ Bidding Violatien
ion ianation: Agsgciarsd Form 470 contains aervice
forpation. Competitivs biddin violation odeurs when SP

particiPates ap competitive b ng process w3 a bidder.

764313 Funding Status; Not Funded

mounicaticna Gervice
Service Pruyidar Name. Inpter-Tel Netzolutaons, Inc.

024102344

1ve Dgne of Discount- 07/61/2002

: 0f/ ﬁéi&na

ot for Eligible Recurring charﬂagé $18, 286,12
nt dor Eligible Non-recurring ges: 8,00

(20857 tne SLO: M/A
ave :
ion: 50.00 - Ridding Violation

ien iamation: Associated ig;n 470 containg servioce
forpabion. Competitive bidd vzaolation occurs when SP

participates in competitive baddling process as 2 pidder.

734;40 Fundiog Status: Not Funded 1
et Access
sarvice Frovader Name: Inter-Tel Technologies, Inc.

oo

N/b
15& pate of Discount: 07/01/2002

0830 2003 16 Recurrang Ch $.00
r [ ] & 85! -
nt foF Elidipie et ! . §52,041.60

—dipecunt Amount for Eligible Nop-recurring arget

Pre-Discount Amount: 852,041

Discount Percentage Toved By the SLD: N/A
i oe ien: 50.00 - Biddiég Viclation

Fundisg Commitgant Decls
funding Commitment Decis
provider (5F) email anfo
assoclated ¥ith Ferm 470

16n Explanation. Associated Forn ¢70 contalns :ervi¢=P

zation. Cospetitive blddi violatien occurs when 5
partzcxpatespin competiti%gqb1dd1ng process ak a.gzddnr.
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ED‘S 471 Application Nun? r: 29
funding Reguest Humber 84341
Services Didered, Intermal Conn
SPIN. 143022581

Contract Number: LAN404002

FUNDIN

7762
fund
cctiong

G COMMITMENT REFORT

ing Status: Not Funded
ervice Provider Name. Inter-Tel Technologles, Inc.

Billing Account Number: N/
Date of Discount 07/01/2002

EarlieSt Possible Effsctive
Contract Exgir-tlon Date: 06730
Annual Pre-discount Ampunt for
Armugl Pre-discount Amount fox

Pre-Discount Amount: £957,599 .01

Disgount Pergentage Approved bg
Funding Commitmeni Decision: 3
Funding Come:itment Declsion EXp
prDVidureéspl emall infermation
associat W

Funaing Regquest Number: 7;4345
services Ordered: Inteynal Conn
SPIN: 143022581

conitract Nunber. LAN404001

Eariicst Potsible Effec
Contract iration Date: 05/30
Ahnual Pre- 1scount Amount for
Annugl Fre-d

Pre-Discount Amount: $ 308
Discount Percentads Apgrovea bg
Funding Coamitment Dec sion: 5
fundind Conmitment Decisioh
provadér (5P) anail informatio
associated with Form 470 partac

Funding Request Numbar. 764350

{2503
119761

e 5L

lanatip

e Resurring gharggs: $.00
¢ Hon-racurring arges. $957,599.01

D: N/A
;&dzng violetaco
n: psfociated Form 470 contains service

. Competitive biddang viclation occurs when

Fund
QCtLDnE

2003
laqinl

06

"the SLD: N/A
.00 - Bidding Violation

th Form 470 perticipatas in competitive bidding procest &s a biddez.

ing Status: Not Funded
erviea Provider Name: Ioter-Tel Technologles, Inc.

Billing Accoumt Number: N/A
sriice $22. 502 pate of Pracount. 0770172002

@ Recurring Chnrges: $.00
ing Charges: $1,811,308.08

scount ‘"E“E&l or Eligible Non-recurr

orm $70 contains sarvice

lanation. Atlac;n&eﬂ Eorm
. Competitave bidding vaaigtiun opccuts when 3P
ipates i competitive bi g process as A bidder.

Fund

ing Status: Not Fund ed

Services Didered: feleconaunications Service
Service Provider Name: Pacific Bell

i
SPIN- 143002865
Contract Nuaber. MTH
Bi1lling Account Number: N/A

Earliest Poscible Effectivre Date of Discount

Contract Exparation Date: 06/30

i}
1gibl

07,01/2002
e Recurring Charges: 5152¢238.00

Armual Pr:-ﬁlscount Amount for i
- or Eligible Non-recurring (haTges:

Annugl] Pre-discount Ag?ggt

pre-Discount Amount: ,256.0
Discount Pe:centa%a Approved bg
Funding compitmenf Decision: &

rundxng &ompitnent Decision Explanatien:
on. Campetitiv

with Form 470 particlpatas in compe

provider ésr] contact informat
assoclate

1]

the SLO:
0o

Hfh
- Bidd*nq Vialatagh
-

acciated Form 470 containe pervice
& bidding viglation occurs waen ap
Ei1tive bidding procesi as a hidder.

Eund Request Number- 764853 Funding Status: Not Funded
Serviche Ofdered: Telecommunications Se ice ) i .
tervice Provader Namc, Pecific Telesis Mobile Service.

SPIN: 143000237

Contract Number: MIM

Billing Accounti Number: N/A
Barliest Possibls Bffective Dat
Contract Expiration Date: 06730
Annual Fre-dipcount Amount for
Annual Pre-discount Amount £o
Pre-Discount Amount: 810,977 .
Diecount Percentadge Apgr Vel hg
Funding Compitment Decisilan: ]
Fundind Commitment Decldlon Ex

e of Dz
2003
lia;bl

ibl

scount: 0770172002

e Recurring Charges: 510, 57.60
e Non-recugrlng a}ges: 180.00

the SLD; R/A
.00

- B
lanatic

on Competitive baddi

idding Violation .
h: Bssoclated Form 470 contains servaca
violation ococure W 'qu§

ravadar (SF) contaet informat .
g é w{ tircipates 15 compatitive b dding procesa as a bl

agszoclate th Form 470 par
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