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Asset Purchase Agreement 



Execution Copv 

ASSET PURCHASE AGREEMENT 

by and among 

WORLDCOM. INC , 

CERTAlN SUBSIDIARIES OF WORLDCOM. INC , 

NEXTEL SPECTRUM ACQUISITION CORP 

and 

UNRESTRICTED SUBSIDIARY FUNDING COMPANY 

Dated as of July 8.2003 



ASSET PURCHASE AGREEMENT 

ASSET PURCHASE AGREEMENT dated as of July 8,2003, by and among 
WorldC‘om Broadband Solutions. Inc . a Delaware corporation (‘’B’’). Wireless One, Inc.. a 
Delaware corporation (“Wireless One“). E L. Acquisition, Inc., a Delaware corporation (“U”). 
WorldCom. Inc , a Georgia corporation (“WorldCom”). CS Wireless Systems, Inc.. a Delaware 
coiporation (“CS Wireless”). CS Wireless Battle Creek. Inc.. a Delaware corporation ( “ m e  
Creek“). TruVision Wireless. Inc . a Delaware corporation (‘TruVision Wireless“). TruVision- 
Flippin. Inc , a Delaware corporation (“TruVision Fliooin”). Wireless Video Enterpnses. Inc . a 
California corporation (“Wireless \‘ideo“). CC Wireless, Inc . a Delaware corporation (”a 
Wireless“), Cross Country Wireless, Inc . a Delaware corporation (“Cross Countrv Wireless”), 
Southern Wireless Video, Inc . 3 Dela\sare corporation (“Southern Wireless"), Cross Country 
Telecommunications. Inc., a N t u  Jersey corporation (“Cross Countrv Telecom”), Wireless 
\’ideo Enhanced Services. a California corporation (“Wireless Video Enhanced’)), Wireless 
Video Services. a California corporation (“m.” and collectively wlth WBS, Wireless One, 
ELA, WorldCom. CS Wireless. Battle Creek, TruVision Wireless, TruVision Flippin, Wireless 
\ideo, CC Wireless, Cross Country Wireless, Southern Wireless, Cross Country Telecom. and 
Wireless Video Enhanced, the “a”), Neutel Spechum Acquisition Corp. (“Purchaser”), a 
Delaware corporation. and Unrestricted Subsidary Fundng Company (“USFCo”), a Delaware 
corporation 

RECITALS 

WHEREAS, Sellers hold valuable assets. includmg licenses and leases for ITFS, 
MMDS and WCS spectrum (as hereinafter defined), that are currently used or are useful for the 
provision of wireless te~ecommunlcahonS services in the United States (the “Business”). 

WHEREAS, Sellers commenced cases (the “Bankruotcv Cases”) under chapter 1 1 
of htle I 1 of the United States Code, 1 1 U S C. Sections 101 gt m. (the “Bankruotcv Code”) on 
July 21. 2002 and November 8, 2002. by filing voluntary petitions with the United States 
Bankruptcy Court for the Southern District of New York. jointly administered under Case No 
02-1.3533 (AJG). and each Seller is a debtor in possession in the Bankruptcy Cases, 

WHEREAS, the sale of assets and liabilihes of the Business are subJect to the 
requisite approval of the Bankruptcy Court (as hereinafter defined) and the FCC (as hereinafter 
defined), 

WHEREAS, on May 9, 2003, Sellers filed wlth the Bankruptcy Court a motion 
(the ”Sale Motion”) seeking entry of an order, among other things. ( I )  establishing procedures for 
Sellers’ proposed auction of the assets and liabilihes of the Business. and (11) approving the terms 
and conditions of the Asset Purchase Agreement, dated as of Apnl 23, 2003, by and among 
BellSouth Wireless Cable, Inc and Sellers. subject to higher and better offers; 

WHEREAS. on June 3, 2003, the Bankruptcy Court entered an order approving 
procedures for Sellers’ proposed auction of the assets and liabilities of the Business (the 
”Biddinc Procedures Order”). In accordance with the Bidding Procedures Order, competing 
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offers for the assets of the Business were considered and an auction was held on June 26-27, 
2003 by Sellers and its representatives, 

WHEREAS, following the conclusion of the auction, Sellers determined that 
Purchaser submitted the highest and best offer for the assets and liabilities of the Business 
Sellers therefore wish to sell to Purchaser and Purchaser wishes to purchase and assume from 
Sellers the Acquired Assets (as hereinafter defined) and Assumed Liabilities (as hereinafter 
defined) pursuant to, inter alia, SechOnS 363 and 365 of the Bankruptcy Code and the applicable 
Federal Rules of Bankruptcy Procedure. upon the terms and subject to the conmtions hereinafter 
set forth. and 

WHEREAS, simultaneously and in connection with the execution of this 
Agreement. Nextel Finance Corp (“E”) and MCI WORLDCOM Network Services. Inc &/a 
UUNETB (“UUNET‘) habe entered into Amendment No 5. dated as of the date hereof, to the 
Telecommunications Services Ageement and Program Enrollment Terms. each dated as of July 
6, 2000. as amended, by and between NFC and the predecessor-in-interest to UUNET 

NOW, THEREFORE. in considerahon of the mutual covenants, representations 
and warranties herein contained. the pames hereto. intending to be legally bound, hereby agree 
as follows 

ARTICLE 1. 
DEFINITIONS 

1 01 Definihons In this Ageement, the following capitalized terms have the 
meanings set forth below (such meanmgs being applicable to both the singular and plural forms 
of the terms defined)- 

“Affiliate” of any Person means another Person that directly or indirectly. through 
one or mors intermediaries. controls. IS controlled by, or IS under common control with, such 
first Person 

“Annual FCC Reuorts” means those reports, filings. nOhCeS and regulatory fees 
required to be tiled annually with the FCC by licensees. permittees, conditional licensees and 
operators. includmg reports required by Sections 21.1 I(a), 21.91 1, 21 307(d) and 21.920 of the 
FCC Rules. as such reports, filings. nonces and regulatory fees may be amended or 
supplemented from hme to hme. 

”Approval Order” means an order or orders of the Bankruptcy Court in form and 
substance reasonably acceptable to Purchaser and Sellers approving this Agreement and all of 
the terms and conktions hereof, and approving and authonzing Sellers to consummate the 
Acqu~sition and the other transachOnS contemplated hereby Without limiting the generality of 
the foregoing. such order shall find and provide, among other things. that ( I )  the Acquired Assets 
sold to Purchaser pursuant to this Agreement shall be transferred to Purchaser free and clear of 
all Liens and claims. such Liens and claims to attach to the Purchase Pnce, (11) Purchaser has 
acted in “good faith’ within the meaning ofSection363(m) of the Bankruptcy Code and is 
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entitled to the protections of that Section. i i i i )  this Agreement was negotiated, proposed and 
entered into by the parties without collusion. in good faith and tiom arm’s length bargaining 
posihons, ( iv) Purchaser is not acquiring or assuming any of Sellers’ or any other Person‘s 
Liabilities except as expressly provided in this Agreement; (v )  subject to Section2 07. all Real 
Property Leases (including Tofier Site Leases and Ground Leases), Acquired Spectrum Leases 
and Assigned Contracts shall be assumed by Sellers and assigned to Purchaser effective as of the 
Closing Date pursuant to Section365 of the Bankruptcy Code, and that all Cure Amounts in 

respect thereof shall be borne I O 0 ” a  by Sellers as contemplated by Section2.06 and paid by 
Sellers pursuant to such order, (vi)  the Bankruptcy Court shall retain jurisdiction to resolve any 
controccrsy or claim arising out ofor relating to this Agreement, or the breach hereof as 
provided in Section 1 I 1 I hereof, and (vu )  this Agreement and t k  transactions contemplated 
hereby may be specifically enforced against and binding upon, and not Subject to rejection or 
avoidance by. Sellers or any chapter 7 or chapter 1 1  trustee of any Seller 

”BankruDtcv Court’ mrms the United States Bankruptcy Court for the Southern 
District oFNew York or any other court hacingjunsdiction over the Bankruptcy Cases from time 
to time 

”Business Dav” means any day that is not a Saturday. a Sunday or other day on 
which commercial banks are required or authorized by law to be closed in the City of New York. 

“Code” means the Internal Revenue Code of 1986, as amended 

“Contracts” means contracts, bids, proposals. leases, subleases, licenses. 
ageements. commitments and all other legally binding arrangements, including customer, 
supplier and subscriber contracts. in each case whether oral or wntten, but excludmg Permits 

“Enwonmental Lalu“ means any applicable Law in effect on the date hereof 
reljting to the protection, preservation or restorahon of the envtronment (including air, water, 
Lqor .  burface water, groundwater, dnnking water supply, surface land, subsurface land, plant 
and ~ n i m a l  life or any other natural resource). or to human health or safety as it relates to the 
en\ ironnient. including any applicable provisions of the Comprehensive Environmental 
Reaponbe. Compensation and Liability Act. 42 U.S C. S 9601 et seq , the Hazardous Matenals 
Transportation Act, 49 U S C $ 1801 et seq . the Resource Conservation and Recovery Act. 42 
Cl S c‘ \\ 690 I et seq , the Clean Water Act. 33 U S C. s 1251 et seq., the Clean Air Act. 33 
L, S C \\ 2601 et seq., the Toxic Substances Control Act. 15 U S C. s 2601 et seq., the Federal 
Inaccticide. Fungicide, and Rodenticide Act. 7 U.S C. s 136 et seq., and the Oil Polhhon Act of 
1900 33 U S C $ 2701 et seq . and the regulations promulgatedpursuant thereto, and all 
a d o g o u a  state or local statutes. 

”Escrow Azreement” means the Escrow Agreement dated as of June 23, 2003. by 
jnd among Purchaser, WorldCom and Escrow Agent. pursuant to which Purchaser has deposited 
the sum ofS7.500.000 with Escrow Agent in accordance with the procedures set forth in the 
Biddin? Procedures Order. 
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“FCC License” means any license. permit. certificate, franchise. consent. waiver, 
registration or other authonzation issued by the FCC 

”FCC Rule>“ means Title 47 of the Code of Federal Regulations, as amended at 
m y  time and from time to time. and published FCC decisions issued pursuant to such 
regulations 

“Final Order“ means an action by the FCC ( I )  which achon has not been reversed, 
stayed. enjoined. set aside, annulled or suspended, (11) in relation to which no request for stay, 
motion or petition for reconsideration or rehearing, application or request for review, or notice of 
appeal or other administrative or judicial pehtion for review (collectively, an “&I) is 
pending, and (111) as to which the prescribed time for filing an Appeal, and for the entry of orders 
staying, reconsidenng. or reviewing on the FCC’s or such other regulatory authonty’s own 
motion has expired 

”Flonda Tower Access Ar.reement” means any wntten agreement that has been or 
is entered into during the penod between Apnl 24. 2003 and the Closing Date between any 
Seller. on the one hand, and the owner of the Transmission Tower located at Ft. Walton Beach, 
Flonda (which tower w’as previously owned by a Seller), on the other hand. that -grants such 
Seller or an Affiliate of such Seller the nght to use the aforementioned Transmission Tower. 

”Governmental Authority means any ( I )  federal, state. local. municipal, foreim 
or other government, ( i i )  governmental or quasi-governmental authonty of any nature (including 
any governmental agency. branch. department, official, or entity and any court or other tribunal). 
or (111) body exercising. or enhtled to exercise any administrahve, executive. judicial, legislative, 
police. regulatory. or taxing authority or power of any nature. includmg any arbitrahon tnbunal 

“Investments” means all partnership interests or any other equity interest in any 
corporation. company, limited liability company, partnership, Joint venture, trust or other 
business association set forth on Schedule I.Ol(a) 

“m means Instructional Television Fixed Service. a class of microwave 
frequencies licensed by the FCC pursuant to Part 74 of the FCC Rules 

“Knowledce of Purchaser” means the actual knowledge. without any independent 
inveshgahon or inquiry. of the individuals set forth on Schedule I .O I (b). 

“Knowledge of Sellers” means the actual knowledge. without any independent 
invesngation or inquiv. of the individuals set forth on Schedule 1.01(c) 

“Law“ - means any federal, state. local or foreign statute. law, ordinance, 
regulation, rule. code. order. pnnciple of common law. or Judgment enacted. promulgated. 
issued, enforced or entered by any Governmental Authonty. or other requirement or rule of law. 
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“Leased FCC Licenses” means FCC Licenses leased by any Seller pursuant to an 
Acquired Spectrum Lease and all Leased Pending Applications that are granted to any lessor by 
the FCC during the penod from the date of this Agreement to the Closing Date. 

“Liabilities” meam. as to any Person. all debts, adverse claims, liabilities. 
commitments. responsibilities. loss contingencies and obligations of any kind or nature 
whatsoever, direct, indirect, absolute or conhngent. of such Person, whether accrued or 
unaccrued, joint or several, vested or unvested. disputed or undisputed. liquidated or 
unliquidated. secured or unsecured. due or to become due, whether known or unknown, whether 
executory, determined. determinAAi. or otherwise and whether or not actually reflected, or 
required to be reflected. in such Person‘s balance sheets or other books and records. 

”Loss” - means an! and 211 claims. losses, Liabilities, costs, penalties, fines and 
amounts paid or payable or eupemeh incurred (includmg reasonable fees for attorneys, 
accountants. consultants and e\pert>). damages, &minution in value. obligations to third parties, 
expendtures, judgments. awards or settlements that are imposed upon or otherwise incurred by 
the relevant Person 

“MMDS” means. collecti~ely. Multipoint Distnbution Service and Multichannel 
blultipoint Dismbuhon Service. in each cahe a domestic transmission s e m c e  licensed by the 
FCC pursuant to Part 21 of the FCC Rule> 

“Permitted Liens” means ( 1 1  mechanics’, camers’, workmen’s, repairmen’s or 
other like Liens ansing or incurred in the ordinary course of business. (11) Liens ansing under 
anginal purchase pnce condihonal sales contracts or other ntle retennon agreements with third 
parties entered into in the ordinav course of business. (111) Liens for Taxes that are not due and 
payable or that may thereafter be paid without penalty or that are being contested in good faith 
and for which adequate reserves have been made. and (iv) the Permitted Encumbrances referred 
to in Sechon 5.07(c) 

“Person” - means any indmdual. firm. corporation, pamership, limited liability 
company, trust, joint venture, Governmental Authonty or other entity or organization 

“Plan Confirmahon Heanns Date” means the date upon which the first heanng IS 

held by the Bankruptcy Court to consider the approval o f a  chapter 1 I plan of reorganization of 
any of Sellers. 

“Proceedin?” means any action, arbinatlon, audit. heanng. complaint. inquiry. 
investigation. htigahon. or suit (whether civll. cnminal. adrninistratlve. investlgative. or 
informal) commenced, brought. conducted, or heard by or before. or otherwise involving, any 
Governmental Authonty or arbitrator 

“Purchaser Matenal Adverse Effect” means any change, circumstance or event 
that has a matenal adverse effect on the ability of Purchaser to perform its  obligations under this 
Agreement or the Ancillary Agreements or on the ability of Purchaser to timely consummate the 
Acquisition and the other transachons contemplated hereby. 
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“Repre\entative” means. with respect to any Person, such Person’s officers, 
directors, employees. agents and representatives (including any investment banker. financial 
advisor, accountant, legal counsel. agent. representative or expert retained by or acting on behJlf 
of such Person or its Subsidiaries) 

“Sellers Material Adverse Effect” means any change, circumstance or event with 
respect to the Acquired Assets or Assumed Liabilities that, individually or together with all other 
adverse changes. circumstances or events. has. results in, has had, or has resulted in (a) a 
matenal adverse effect on the value of the Acquired Assets, taken as a whole, or a matenal 
increase in the amount of the Assumed Liabilities. taken as a whole, excluding for purposes of 
this clause ( a )  any such change, circumstance or event to the extent resuihng from ( I )  the United 
States or foreign economies or securities markets in general, or any outbreak ofhostility, terronst 
activihes or war, (11) the announcement by Sellers oftheir intention to sell the Business or the 
Acquired Assets, (1111 the execunon and announcement of this Agreement and the pendency of 
the Acquisition or any other action by Sellers contemplated by or required by this A, “reemem. 
( I C )  the tiling of the Bankruptcy Cases, ( v )  the conversion or dlsmissal of any Bankruptcy Case. 
( C I )  the appointment o f a  chapter I 1 trustee or examiner with expanded powers in any 
Bankruptcy Case, (vii) any changes in general economic. pohhcal or regulatory conditions in the 
United States wireless telecommunications industry, including changes applicable to (A) 
national, regional or local markets for wireless telecommunicahons semces,  and ( B )  litigation. 
Ieyslation. rules, regulations or decisions affecting the United States wireless 
te~ecommunicahons industry as a whole. or (wii) a reduchon in the number of customers. 
employees andor  revenues of the Business. irrespechve of the size of that reduction in 
customers. employees and/or revenues, as applicable or (b) a material adverse effect on the 
ability of any Seller to timely consummate the Acquisihon and the other transacnons 
contemplated hereby and satisfy its obligations hereunder in accordance with the terms hereof. 

“Subsidiary“ of any Person means another Person. an amount of the voting 
securihes. other voting ownership or voting partnership interests of which i s  sufficient to elect at 
least a majonty of i t s  board of directors or other governing body (or. if there are no such voting 
interests. more than 50?4 of the equity interests of which) IS owned dlrectly or indirectly by such 
first Person or by another Subsidiary of such Person. 

“Suuenor Transaction” means one or more wntten or oral proposals (including 
such oral proposals made on the record at a heanng before the Bankruptcy Court) made by one 
or more third parties for one or more Altemanve Transachons that represent, alone or in the 
aggregate, and in WorldCom’s sole dlscrehon, a higher or better offer for the Business or 
Acquired Assets (or any matenal porhon thereof) than the offer made by Purchaser for the 
Acquired Assets pursuant to the terms of thls Agreement. 

“Tax” - means any tax, governmental fee or other like assessment or charge of any 
kind whatsoever (including any tax imposed under Subntle A of the Code and any net income, 
alternative or add-on minimum tax, goss income. gross receipts. sales, use, ad valorem, value 
added, transfer, franchise, profits. license, withholding tax on amounts paid, payroll, 
employment. excise, severance, stamp, capital stock, occupation. property, environmental, 
telecommunications or windfall profit tax, premium, custom, duty or other tax), together with 
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any interest. penalty, addition to tax or additional amount due thereon, imposed by any 
Governmental Authority (domestic or foreiLg) responsible for the imposition of any such tax ( a  
"Taxin9 Authority') 

"Third Partv Dedicated Eouioment" means equipment owned by a Seller that is 
used solel) for the operation of FCC Licenses held by a third party that IS not a party to an 
Acquired Spectrum Lease and not an Affiliate of WorldCom Such equipment includes. for each 
such third party's respective FCC License channel-specific transmitters, channel-specific 
encoders. studo-to-transmitter link equipment. receive-only antennas located at the third party's 
premises. downconverters and modulators, prorwled, lioxuver, that such Third Party Dedxated 
Equipment shall not include ( 1 1  any equipment used or held for use by Sellers in connection with 
the operation ofthe Company FCC Licenses and Leased FCC Licenses or in performing Sellers' 
obligations under any Acquired Spectrum Lease, Real Property Lease or Tower Sublease, or (11) 

any Common Equipment 

"Title Warranties" means the representations and warranties of Sellers set forth in 
Sechons 5 06(a). 5 07(c) .  5 07(d)(i) and (11). 5 09(b)(i). 5.1 I (b) ( i )  and (11). the first two sentences 
of Section5 12(b) ,  and Section5 12(c)(ii) 

"Tower Assets" means ( I )  the Tower Site Leases. (11) the Ground Leases. (111)  all 
Transmission Towers. transmission and reception equipment, studio-to-transmitter linking 
equipment. tower equipment. tcst equipment, antennas, headend equipment, machinery. and 
other physical assets (including embedded software and intellectual property nghts incorporated 
therein), buildings. improvements and fixtures, and all appurtenances thereto, in each case 
located on a site covered by a Tower Site Lease or Ground Lease, as applicable. used by a Seller 
in COnnZChOn with the transmission of signals to or from any such site, (iv) any equipment of a 
kind or nature referred to in the precedmg clause ( in)  that IS not located on a site covered by a 
Tower Site Least or Ground Lease, but is owned and used by a Seller in connechon with the 
transmission of signals to or from any such site, and (v) any tangible personal property set forth 
on Schedule 5 19, including any Third Party Dedicated Equipment set forth on Schedule 5 19: 
proi~t ied.  iiourrei-, that the Tower Assets shall not include any ( x )  Third Party Dedicated 
Equipment that is not set forth on Schedule 5.19 or ( y )  any customer premises equipment 

"Transfer Ta?' means any federal, state. county, local, foreign and other sales, 
uhe, transfer. conveyance. documentary transfer. recording or other similar Tax, fee or charse 
imposed upon the sale. transfer or assignment of property or any interest therein or the recording 
thereof. and any penalty. addihon to Tau or interest with respect thereto (but excludin, (7 any gains 
and income Taxes 1. 

"Transmission Towers" means any towers or other "antenna structures" as 
defined by the FCC in Part 17 of the FCC Rules. 

"WCS" - means Wireless Communicahons Services. a domestic transmission 
service licensed by the FCC pursuant to Pari 27 of the FCC Rules 



I .02 Other Terms Other capitalized terms may be defined elsewhere in this 
Agreement and. unless otherwise indicated. shall have such meaning throughout this Agreement 
All references to “S” and dollars shall be deemed to refer to United States currency unless 
otherwise specifically provided herein. All references to “true and complete” copies of specifizd 
documents. means true and complete copies of such documents. together with all material 
amendments, modifications and supplements thereto, and all waivers. consents and estoppels 
granted or delivered thereunder 

ARTICLE IL 
PURCHASE AND SALE OF ASSETS 

2 01 Purchase and Sale On the terms and subject to the conhtions of this 
Agreement, at the Closing, Sellers shall sell, assign, transfer. convey and deliver to Purchaser, 
and Purchaser shall purchase from Sellers. all of their respechve nght. title and interest as of the 
Closing Date in and to the Acquired Assets. free and clear of all Liens (other than Permitted 
Encumbrances) pursuant to Sechon 363(f) of the Bankruptcy Code. The purchase and sale of the 
Acquired Assets and the assumphon of the Assumed Liabilihes is referred to in this Agreement 
as the “Acquisition” 

2 02 Acquired Assets. The term “Acquired Assets” means all of the following 
properties and assets of Sellers unless expressly excluded pursuant to the provisions of the 
&sections below and other than. and to the extent not included among, the Excluded Assets 

( I )  all leases. subleases and licenses. and other occupancy agreements 
under which Sellers use or occupy, or have the nght to use or occupy, the real property or 
improvements or fixtures on real property listed on and located at the addresses (the 
“Tower Sites”) listed on Schedule 2.02(1) (the “Real Propertv Leases), including (A) all 
agreements relating to the use by Sellers of Transmission Towers or other transmission 
equipment (and the embedded software and intellectual property nghts incorporated 
therein) on such Tower Sites not owned by Sellers but used by Sellers in the OperahOn of 
the Business and listed in Part A of such schedule (the “Tower Site Leases”), and ( B )  the 
ground or other leases for real property not owned by Sellers but containing Transmission 
Towers owned by Sellers and listed in Part B of such schedule (the “Ground Leases”); 

(u) subject to Section 7.26 and other than the Tower Site Leases and 
Ground Leases, all other Tower Assets. includmg the Transmission Towers set forth on 
Schedule 2 02(ii); 

(m) other than Company FCC Licenses. all Permits of Sellers that are 
primanly used or primanly held for use in the ownership or operation of the  Tower 
Assets or, to the extent any such Permits are not freely transferable by Sellers. all nght. 
title and interest of Sellers in and to such Permits to the full extent such nght. title and 
interest may be transferred (the “Assigned Permits”); 

(iv) the FCC Licenses listed on Schedule 2 02(iv). and any Company 
Pendmg Applications that are granted and issued by the FCC to any Seller during the 
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period from the date ofthis Agreement to the Closing Date (the “Companv FCC 
Licenses”); 

( v )  the Company Pendmg Applications listed on Schedule 2 02(v), and 
those Company Pendmg .Applications filed with the FCC by any Seller dunng the penod 
from the date of this Agreement to the Closing Date, 

(VI) those leases or similar a@ements listed on Schedule 2 02(vi) 
between a third party holder of an FCC License or an applicant therefor, as lessor, and 
any of Sellers. as lessee. to use MMDS or ITFS spectrum capacity licensed by the FCC to 
such third party holder or applicant (includmg in relahon to facilities that have not yet 
been authonzed) (the “Acquired Soectrum Leases”); 

(wi) those Contracts in effect on the date hereof under which a Seller is 
3 lessor. sublessor or licensor of. or makes available for use to any Person. any Tower 
Site or portion thereof and listed on Schedule 5 08 (the “Tower Subleases”), 

(wi) the Acquired WCS Agreements other than the agreement listed as 
item two ( 2 )  on Schedule 5 D a ) .  Interference Coordination Agreements, the Flonda 
Tower Access Agreement (ifany). and all Contracts pursuant to which third parties 
provide services necessary for any Seller to perform any stud10 to transmitter transport or 
linking obligations under any Acquired Spectrum Lease (colkchvely, together with the 
Tower Subleases, the “Assirned Contracts”), 

(LY) subject to SechOnS 7 23 and 7.24, all credits. prepaid expenses, 
dcferred charges. advance payments. secunty deposits and prepaid items that relate to any 
of the Acquired Assets as of the Closing Date, 

(x) all nghts, claims, causes of achon, nghts to payment or to enforce 
payment and credits to the extent relating to the Acquired Assets, including any such 
i tems ansing under insurance policies and all guarantees, warranhes. indemnihes and 
similar rights in favor of any of Sellers in respect of the Acquired Assets. but not to the 
e\teni relating to any Excluded Asset or Excluded Liability, as provided in 
Section? 03(ii), 

(XI) copies of the Acquired Spechum Leases. Real Property Leases. 
Awgned Contracts and other records, files and documents of Sellers relating 
predominantly and directly to the ownership or operahon of the Acquired Assets or to 
.my Assumed Liability, including service records, delivery records. warranty documents. 
n i ~ n u a l s .  and all matenal lessor and lessee correspondence (in a l l  cases, in any form or 
medium) (the “Business Records“). and 

(xu) if and to the extent acquired by any Seller or any of its Affiliates 
prior to the Closing. the FCC Licenses held by third parhes set forth on Schedule 
2 O?(xii) (the ‘‘Third P a m  Licenses”) 
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For purposes of this Section 2 02, the term “Sellers” shall not include WorldCom 
For the avoidance of doubt. the term “Acquired Assets” shall not include any assets of 
WorldCom 

2 03 Evcluded Assets As used herein. the term “Excluded Assets” means all 
the properties. assets. goodwill and nghts of any of Sellers of whatever kind and nature, real or 
personal. tangible or intangible. that are owned, leased or licensed by any of Sellers on the 
Closing Date that are not specifically listed in Section2.02, includmg the following: 

(1)  all cash and cash equivalents of any of Sellers, including any cash 
received in connection wi th  the winding up and dissolution of Wireless One of North 
Carolina. LLC (the ”North Carolina JV Company”). 

(i i i  all nghts. claims, causes of action. rights of set-off. nghts to 
payment or to enforce pa!’ment and credits of any of Sellers to the extent relahng to any 
Excluded Asset or any €\eluded Liability. including any such items ansing under 
insurance policies and a11 guarantees, warranties. indemnihes and similar nghts in favor 
of any of Sellers in respect of any Excluded Asset or any Evcluded Liability, 

( i i i i  all the assets ofany pension or other employee benefit plan of any 
of Sellers, 

(iv) all nghts of any Seller under this Agreement, the Escrow 
Agreement. and the other agreements and instruments executed and delivered in 

connection with this Ageement (the “Ancillarv Amements”); 

( V I  all records prepared in connechon with the sale of the Acquired 
Assets to Purchaser, 

(vi) all financial. tax and other books and records relating to the 
Business that do not relate exclusively to the Acquired Assets; 

(vu) all nghts and assets of any Seller under Contracts relahng to the 
Investments or the North Carolina JV Company. except to the extent provided in 
Section2 02(xii); 

(w) all Contracts of Sellers other than the Real Property Leases. 
Acquired Spectrum Leases and Assigned Contracts, 

(Lx) subject to Section 7 15. any refunds or credts of Taxes for any 
taxable penod (or portion thereof) ending on or pnor to the Closing Date, 

(u) a11 the properties. assets, goodwill and nghts of any of Sellers of 
whatever kind and nature, real or personal, tangible or intangible, that are owned, leased 
or licensed by any of Sellers. unless specifically listed in Section2.02 or the Schedules 
referred to therein: 
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(XI) all capital stock of each Seller, 

(xu) nithout limiting the generality of Section2.03(xvli), the name 
“WorldCom”, “WorldCom Broadband Solutions”. “Wireless One”, “CS Wireless" or any 
vanation thereof, and any trademarks, trade names. logo or symbols related thereto; 

all vehicles and office equipment (includng company issued (m) 
personal computen, cell phones. pdgers and similar items) used in the Business; 

(xiv) oth<r t h m  embedded software and intellectual property nghts 
included in the Acquired Assets referred to in Sechon2.02, all computer software (and 
the intellectual propert) n;hts incorporated therein), owned by any of Sellers and all 
nghts of any of Sellers in or to intellectual property or computer software that any third 
party has granted to any Seller pursuant to a license. sublicense. agreement or permission, 

(.w) all telephone numbers and lock boxes owned or held by any of 
Sellers; 

(xw) 

(xvu) 

subject to Section 7 .23 .  all accounts receivable of any of Sellers. 

other than embedded software and intellectual property nghts 
included in the Acquired Assets referred to in Section 2 02, all patents (including all 
reissues. divlsions, continuations and extensions thereof), patent applications. trademarks, 
trademark registrations, trademark applications, servicemarks, trade names, business 
names, brand names, logos. corporate names, copyright regishahons, designs, design 
regiStrahOnS and all nghts to any of the foregoing and all copynghts. trade secrets and 
confidential infOImahon (including know how, inventions. formulae, processes, 
procedures. research records. test informahon, market surveys and marketing know how), 
owned or licensed by any of Sellers: 

( m u )  all IF addresses and URLsilntemet domain names owned or used 
by Sellers. and 

(?ox) all customer premises equipment and all Third Party Dedicated 
Equipment not set forth on Schedule 5 19. 

2.04 Assumed Liabilities Subject to Section 7 23  and other than any Excluded 
Liabilihes. on the terms and subject to the condihons of this Agreement, Purchaser shall assume. 
effective as of the Closing. and from and after the Closing, Purchaser shall pay, perform and 
discharge when due, all Liabilities of Sellers under the Acquired Spectrum Leases, Real Property 
Leases and Assigned Contracts to be performed under the terms thereof after the Closing Date 
(the “Assumed Liabilihes”), prowfed.  however. that any Contract that was required to be listed 
on Schedule 5.09(a) pursuant to Section5 09(a)(iii) which is not so listed shall not be an 
Assumed Liability unless Purchaser shall agree in writing to assume such Contract. Except for 
the Assumed Liabihhes referred to in the preceding sentence, Purchaser shall not assume, or be 
obligated or liable for. any Liabilities of Sellers, or any of their Affiliates or their respective 
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predecessors, assignors, or transferors. or the Business (the “Excluded Liabilities”), whether in 
connechon with the Acquisition. the transactions contemplated hereby, or otherwise. 

2 OS Specificallv Excluded Liabilities Notwithstanding Sechon2.04. or any 
other provision of this Agreement or any Ancillary Agreement, the following shall constitute 
Excluded Liabilities. and Purchaser shall not assume any of the following Liabihhes of any of 
Sellers or any of their Affiliates or their respective predecessors, assignors or transferors. all of 
which shall be retained and paid. performed and discharged when due by Sellers or one of their 
respective Affiliates 

( I )  except as specifically set forth in Section2 04, any Liability 
relating to or arising out ofthe Business or any Acquired Asset, whether express or 
implied, liquidated. absolute, accrued. contingent or otherwise. or known or unknown, 
and based upon. ansing out of or resulting from any fact, circumstance, occurrence, 
condtion, act or omission exishng on or occurnng on or prior to the Closing Date, 

( u )  any Liability that relates pnmarily to, or that arises pnmanly out 
of. any Excluded Asset, or that anses out of the dstnbution to. or ownership by, any of 
Sellers of the Excluded Assets or associated with the realization of the benefits of any 
Excluded Asset, 

(m) except as expressly provided in Section7 15. any Liability for 
Taxes, whether or not accrued. assessed or currently due and payable, (A)  of any of 
Sellers or their Affiliates. or (B)  of any other party for which a Seller or their Affiliates 
may be liable, or to which any Acquired Asset may be subject, whether under a tax 
shanng or other ageement. or (C)  relanng to the operation or ownership of the Business 
or any of the Acquired Assets, for any Tax penod (or  portion thereof) ending on or pnor 
to the Closing Date, 

(iv) any Liability of any Seller or any Affiliate of any Seller relating to 
any present or former employee or employees. including under any compensahon. 
retirement or other employee benefit plan or arrangement and whether incurred before or 
after the Closing Date; 

( v )  any Liability of any Seller to any other Seller or to any Affiliate of 
such Person (including any Affiliates of WorldCom that are not Sellers), 

(>I) any Liability resulting from any default, breach, forfeitures, fines. 
nonperformance, misfeasance. malfeasance. violation of Law, or nonfeasance by or on 
behalf of any Seller or its Affiliates, 

(vu) subject to Section 7.23. any Liability under an Acquired Spectrum 
Lease. Real Property Lease or Assigned Contract accrued. incurred or arising on or pnor 
to the Closing Date, and 
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(w) any Liability resulting from any Proceeding, pendmg or threatened, 
arising from or relating to aChVitieS of Sellers or their Affiliates. including Proceeding 
identified on Schedule 5.1 5(a) 

? 06 Assumed Contracts. Pavment of Cure Amounts Subject to Section 2 07, 
on the Closing Date and pursuant to Section365 of the Bankruptcy Code, Sellers shall assume 
and a s s i p  to Purchaser the Real Property Leases. Acquired Spechum Leases and the Assigned 
Contracts. In furtherance of such assumption and assignment, on the Closing Date, Sellers shall 
pay by check or wire transfer 100”,0 ofthe cure amounts not in dispute or as determined by the 
Bankruptcy Court, if any, necessary to cure all defaults, if any, and to pay all actual or pecuniary 
losses that have resulted from such defaults under the Real Property Leases, Acquired Spechum 
Leases and the Assigned Contracts (collectively, the “Cure Amounts”) Subject to 
Section 2 07(d), if a dispute anses in reiahon to the Cure Amounts payable in reiahon to a Real 
Property Lease. Acquired Spectrum Lease or Assigned Contract which is not resolved pnor to 
the Closing. then ( I )  Sellers shall be responsible for payment of l00?4 of such Cure Amounts as 
and when the dispute is resolved. and ( 1 1 )  if Sellers deem it practicable. Sellers shall pay the 
undisputed portion of such disputed Cure Amounts at the Closing 

2 07 Richt to Exclude Certain Assets 

( a )  Subject to %chon 2 07(b), dunng the period from the date of this 
Afreement to the Exclusion Date. Purchaser, in its sole discretion and at its option. by wntten 
notice to Sellers, may remove any Real Property Lease, Acquired Spectrum Lease, Assigned 
Contract or other Acquired Asset from the Acquired Assets, and such removed Acquired Asset 
shall cease to be an Acquired Asset under this Ageement for any purpose (including for 
purposes of the definitions of Real Property Lease, Acquired Spechum Lease or Assigned 
Contract, as applicable) and shall thereafter be an Excluded Asset. All Liabilities reiahng to or 
arising under any Real Property Lease, Acquired Spechum Lease, Assigned Contract or other 
Acquired Asset removed pursuant to the preceding sentence that would otherwise consntute an 
Assumed Liability shall become an Excluded Liabihty upon such removal. Removal of any 
Acquired Asset pursuant to this Section? 07(a) will not reduce the Purchase Pnce. Purchaser 
may only exercise its nght to exclude an Acquired Asset from the Acquisihon pursuant to this 
Section 2 07(a) if Purchaser delivers wntten nohce of such exclusion to Sellers before the 
Exclusion Date for the applicable asset that Purchaser elects to exclude. For the avoidance of 
doubt. Purchaser may deliver more than one wntten IIOhCe of exclusion to Sellers with respect to 
different assets pursuant to thls Sectlon ?.07(a) Notwithstanding anything to the contrary in this 
Section 2.07(a). Purchaser shall not have the nght to remove any Short Term Lease from the 
Acquired Assets if Sellers obtain an amendment or renewal of such Short Term Lease as 
contemplated by Section7.22. 

(b) If Purchaser exercises its nght to exclude any Real Property Leases, 
Tower Assets or Tower Subleases pursuant to Section2.07(a), then ( I )  a Tower Site Lease and 
the Tower Assets located on the property covered thereby shall not be separated from each other 
by reason of such exclusion, and (11) a Ground Lease, the Tower Assets located on the property 
covered thereby and any Tower Subleases of space upon the Transmission Tower located on the 
property covered thereby shall not be separated from each other by reason of such exclusion 

13 



Accordingly, if Purchaser exercises its nght to exclude any of the Acquired Assets referred to In 
clauses ( I )  or (11) above from the Acquisition, then Purchaser may only do so by excluding all 
other assets referred to in the same clause Furthermore, for the avoidance ofdoubt. Purchaser 
may only exercise its right to exclude the Acquired Assets referred to in  clauses ( I )  or ( i t )  from 
the Acquisition. ( x )  before the Exlusion Date for the Tower Site Lease, in the case of the assets 
referred to in clause ( I ) .  or (y)  before the Exclusion Date for the Ground Lease, in the case of the 
assets referred to in clause (11)  The exclusion or deemed exclusion of additional Acquired 
Assets from the Acquisition pursuant to this Section 2 07(b) shall not reduce the Purchase Price 
For the avoidance of doubt. Purchaser may exclude any Real Property Leases, Tower Assets or 
Tower Subleases from the Acquired Assets without excluding any related Company FCC 
Licenses, Company Pending Applications. Acquired Spectrum Leases, Third Party Licenses or 
other FCC Licenses 

( c )  For purposes of this Agreement, "Exclusion Date" means ( I )  in the case ot 
a Real Property Lease. Acquired Spectrum Lease or Assigned Contract, a date that is the earlier 
of five (5)  Business Days pnor to ( x )  the Plan Confirmation Hearing Date (or, as to any such 
lease or contract for which the Bankruptcy Court extends the deadline for assumpnon or 
rejection beyond the deadline set forth in 1 1  U.S C S 365(d)(2). the date to which extended) or 
( y )  the Closing Date, and (11) in the case of any other Acquired Asset, means a date that IS ten 
( 10) Business Days pnor to the Closing Date If the Plan Confirmation Heanng Date is 
rescheduled from August 25,2003, Sellers shall provlde Purchaser with wntten nonce of the 
rescheduled Plan Confirmahon Heanng Date promptly after such rescheduled date IS set. 

(d )  If a dispute anses between any Seller and a third party in relahon to the 
Cure Amount payable in relabon to an Acquired Spechwn Lease, Real Property Lease or 
Assigned Contract which is not resolved pnor to the Closing, thenthe nghts and obliganons of 
Purchaser and Sellers with respect to such Acquired Asset and the Cure Amount payable in 
relation thereto shall be governed by the provisions of Schedule 2.07(d) 

( e )  Purchaser undertakes and agrees to nohfy Sellers of any decision to 
rtmove an asset from the Acquired Assets pursuant to its nghts under Section 2.07(a) promptly 
after such dectsion IS made, irrespective of the reasons for making such decision 

2 08 Risk of Loss Pnor to the Closing, any loss of or damage to any of the 
physical Acquired Assets from fire, casualty, condemnahon or any other occurrence not covered 
by insurance payable to Purchaser shall be the sole responsibility of Sellers Such nsk of loss 
with respect to the physical Acquired Assets shall transfer, with the Acquired Assets. from 
Sellers to Purchaser at the Closing If any loss or damage 1s so substanhal as to prevent ( I )  the 
operanon of. or conshtute a loss of. any portion of the physical Acquired Assets having a fair 
market value in excess ofS2.500.000 or (11) the replacement or restoration of the lost or damaged 
property within 60 days after the occurrence of the event resulhng in such loss or damage, 
Sellers will promptly and in any event not later than ten (10) Busmess Days pnor to the Closing 
notify Purchaser of that fact and Purchaser, at any hme within five (5) Business Days after 
rzceipt ofsuch notice, may elect by wntten notlce to Sellers to elther (x) waive such defect or 
( y )  terminate this Agreement pursuant to Artick IX hereof. If Purchaser elects to so terminate 
thls Agreement. Purchaser and Sellers will be discharged of any and all obligations hereunder, 
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subJect to Article IX hereof. If, on the other hand, Purchaser elects to waive such defect 
notwithstandmg such loss or damage. there will be no adjustment to the Purchase Pnce on 
xcount  of such loss or damage. but upon the consummation of the Acquisitlon and the 
transactions contemplated hereby. all insurance or condemnation proceeds payable to Sellers as a 
result of the occurrence of the event resulting in such loss or damage (other than insurance 
proceeds in relation to “business interruption” damages based upon lost profits or business 
opportunities in respect of the period pnor to the Closing) will be delivered by Sellers to 
Purchaser. or the rights to. or the rights to seek. such proceeds will be assigned by Sellers to 
Purchaser if not yet received by Sellers. and Sellers shall use commercially reasonable efforts (as 
defined herein) to obtain any such proceeds 

ARTICLE UL 
PURCHASE PRICE 

3 01 Purchase Price Subject to Schedule 2.07(d), Section3 03 and Schedule 
7 26. in consideration of the conveyance to Purchaser ofthe nght, title and interest of Sellers as 
of the Closing in and to the Acquired Assets. Purchaser shall. 

(a )  pay Sellers an amount equal to One Hundred Forty-Four Million Dollars 
( S  IJJ.OOO.000) (the “Purchase Price”), and 

(b) assume, effective as of the Closing. and thereafter pay, perform and 
discharge when due, the Assumed Liabilihes 

3 02 Purchase Pnce Deposit. Pursuant to the Bidding Procedures Order and the 
Escrow Agreement, Purchaser has deposited with Wilmington Trust Company, in its  capacity as 
exrow agent (the “Escrow Arent”) the sum of Seven Million Five Hundred Thousand Dollars 
(S7.500.000) in cash or other form of immediately available U S .  funds (the “Escrowed Funds”), 
to be relsdwd by the Escrow Agent and delivered to either Purchaser or Sellers, in accordance 
\ri th the provisions of the Escrow Agreement and this Secnon 3.02. Subject to the provisions of 
the Exrou  Agreement. the Escrowed Funds (together with any investment income earned 
thereon) shall be distributed as follows 

(a )  if the Closing shall occur, the Escrowed Funds shall be applied towards 
the P u r c h a s  Price payable by Purchaser to Sellers pursuant to Sectlon4.03(a) hereof, and any 
invemnznt income earned thereon shall be delivered to Purchaser at the Closing; 

(b)  if this Agreement is terminated by Sellers pursuant to Secnon9 OI(g). the 
E s x n r c d  Funds (together with any investment income earned thereon) shall be delivered to 
Sellers. or 

(c )  if  this Agreement is terminated for any reason other than as stated in 

Sechom 3 OZ(a) or (b). the Escrowed Funds (together with any investment income earned 
thereon) shall in each case be delivered to Purchaser 



3 03 Closine Adrustment lfany of the Company FCC Licenses set forth on 
Schedule 3 03 (the “Pnncipal L i c e n ~ s ” )  are not assigned to Purchaser at the Closing because the 
dpproval of the FCC with respect to the FCC Assignment Applications related thereto shall not 
have been obtained by Final Order (unless waived by Purchaser). or has been obtained with 
modifications or conditions adverse to Purchaser, then the Purchase Price shall be adjusted in the 
manner contemplated in Schedule 3 03 

3 04 Pdvments and Com~utations Each party shall make each payment due to 
the other parties hereunder as soon as practicable on the day when due in US. dollars by wire 
transfer in immediately available funds All payments by Purchaser hereunder shall be made to a 
single account to be specified by WorldConi within thirty (30) days after the date of this 
Agreement. and payment to such account shall constitute payment to any or all of Sellers as may 
be required hereunder Whenever any payment hereunder shall be stated to be due on a day 
other than a Business Day, such padwent shall be made on the next succeeding Business Day. 
and such extension of time shall in such case be included in the computation of payment of 
interest If no time is otherwise specified herein for any settlement between the parties for 
amounts paid or incurred by a party for uhich another party is responsible hereunder. such 
settlement shall be made by payment by the responsible party to the paying or incumng party 
within ten ( I O )  Business Days of demand therefor 

3.05 Purchase Pncr Allocation As soon as prachcable following the Closing. 
Sellers and Purchaser shall mutually agree on an allocation of the Purchase Price and Assumed 
Liabilities among the Acquired Assets accordmg to the relative fair market values of such assets 
on the Closing Date and consistent with Section 1060 of the Code If Sellers and Purchaser are 
unable to agree on such fair market values within ninety (90) days after the Closing, Sellers and 
Purchaser shall elect an independent appraisal firm to determine such values The conclusions of 
such appraisal firm shall be conclusive and binding. The fees and expenses of such appraisal 
tirm shall be borne 50% by Sellers and 50% by Purchaser Following the Closing Date, Sellers 
and Purchaser in connection with their respective U.S. Federal, state and local income tax returns 
(includmg amended tax returns and claims for refunds) and other filings, shall not take (and shall 
cause their Affiliates not to take) any position inconsistent with the allocation determined 
pursuant to thts Section3 05 Purchaser and Sellers shall cooperate in the filing of any forms 
(including Form 8594) with respect to such allocation, including any amendments to such forms 
required with respect to any adjustment to the Purchase Pnce pursuant to this Agreement, 
whether pursuant to Schedule 2 07(d). Section 3 03. Section 3 07, Schedule 7 26 or otherwise) 

3 06 Conttneent Consideration 

(a) If ( I )  pnor to the first anniversary of tk Closing Date, the FCC adopts 
rules relocanng the MDS-1 and MDS-2/2A spectrum acquired by Purchaser hereunder (the 
“MDDS Assets”) to provide for 10-12 MHz ofpaired spectrum in the 1910-1920 MHz and 1990- 
2000 MHz band and ( 2 )  after the date of adoption of such rules, Purchaser consummates one or 
more Qualif?.ing Cash Sales (as defined below) then, upon the consummation of each Qualifying 
Cash Sale. Sellers shall have the nghr to receive from Purchaser an amount (“Contineent 
Consideranon”) equal to five percent ( 5 % )  of the amount of the aggregate cash consideration 
received by Purchaser through the date of COnSUmmahon of that Qualifying Cash Sale with 
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respect to that Qualifying Cash Sale For purposes hereof, ( A )  “Non-cash Proceeds” means any 
non-cash sale proceeds (including promissory notes) received upon any sale of MDS Assets to an 
unaffiliated third party that is consummated before the second anniversary of the Closing Date, 
and ( B )  “Oualifvinr Cash Sale” means any one or more of the following: 

( I )  any sale by Purchaser for cash of one or more MDS Assets to an 
unaffiliated third-party that is consummated before the second anniversary of the Closing 
Date or is consummated after such second anniversary pursuant to an agreement entered 
into before such second anniversary. or 

( u )  any sale bq Purchaser for cash to an unaffiliated third-party of any 
Non-cash Proceeds, which sale is consummated before the third anniversary of the 
Closing Date, or 

(m) an!, receipt by Purchaser of cash represenhng a payment of 
principal or interest on any promissory note received as Non-cash Proceeds, which 
payment is received before the third anniversary of the Closing Date. The date of any 
such receipt of a payment under this clause (111) shall be deemed to be the date of 
consummation of a Qualifying Cash Sale in the amount so received 

(b) The amount of any Contingent Consideration due in connection with any 
Qualifying Cash Sale shall be paid by Purchaser to Agent for the benefit of Sellers within thirty 
(30) days following the date of the consummation of that Qualifying Cash Sale. For the 
avoidance of doubt, no Contingent Consideration shall be payable (1) under any circumstances 
based on any sale of MDS Assets or Non-cash Proceeds or collection of payments on promissory 
note Non-cash Proceeds to the extent the proceeds of such sale or collection are not received by 
Purchaser in cash, or (11) based on any sale or collechon that is not consummated srnctly wthin 
and in accordance with all applicable hme penods referred to In this Section3.06, and nothing 
contained in this Sechon 3 06 shall affect or be binding on any purchaser of MDS Assets or Non- 
cash Proceeds from Purchaser. 

(c) For the avoidance of doubt, cash received by Purchaser pursuant to one or 
more sales of its assets will only be deemed to be cash received from a Qualifying Cash Sale to 
the extent that such cash received relates to MDS Assets. Purchaser will not be required to pay 
Sellers any Conhngent Considerahon for non- MDS Assets sold by Purchaser In connection 
with the foregoing, Purchaser agrees that if MDS Assets and non-MDS Assets are collectively 
sold or otherwise conveyed in a transaction or senes of related transactions then ( I )  the purchase 
pnce received for the assets will be allocated by Purchaser accordmg to the relative fair market 
value ofthe MDS Assets and non-MDS Assets on the closing date of such sale. and (11) any cash 
proceeds received from such sale shall be allocated amon2 the MDS Assets and non-MDS Assets 
on a pro rata basis For example, if the total purchase pnce for such a sale IS $100 million, the 
cash portion of such purchase pnce is $60 million, the fair market value assigned to the MDS 
Assets is $25 million and the fair market value assibmed to the non-MDS Assets IS $75 million, 
then SI5 million of the cash proceeds will be allocated to the MDS Assets 

17 



(d)  Notwithstanding anything to the contrary in the foregoing provisions of 
this Section 3 06, Purchaser will not be required to pay any Contingent Consideration to Sellers 
1 f O )  MDS Assets are sold or otherwibe conveyed to any patty through a transaction or series of 
related transactions that involve the sale. transfer or disposition of substantial assets or 
businesses of Nextel Communicltt~ons. Inc and its subsidianes, taken as a whole, whether 
through merger. stock sale, asset sale. lease or other d~sposition. or ( 1 1 )  MDS Assets are sold or 
otherwise conveyed to Nextel Partners. Inc or one or more of its subsidianes. 

3 07 Post-Closine Adiustment If the Closing occurs. then Sellers shall pay to 
Purchaser the amount. if any, required to be paid to Purchaser as determined in accordance with 
Schedule 3 07. within the hme frame specified in Schedule 3 07 

AI(lIC1.E IV 

THE CLOSING 

4 01 Closing Date The closing of the Acquisinon (the ’‘W) shall take 
place at the offices of Weil. Gotshal & Manges LLP. 767 Fifth Avenue. New York, New York. 
at 1O:OO a m.. local time, on a date mutually agreed to by Purchaser and Sellers, which date shall 
be as soon as pracncable but in no event later than five (5 )  Business Days following the 
slltisfaction or waiver of the condinons set forth in Amcle VI11 (other than those conditions that 
by their nature cannot be sansfied until the time of Closing) The date on which the Closing 
occurs is referred to herein as the ‘Closinr Date”. 

4 02 

(a )  

Delivenes bv Sellers At the Closing. Sellers shall deliver to Purchaser 

duly executed deeds, bills of sale, assignments and other documents and 
instruments of transfer, in form and substance reasonably acceptable to Purchaser and its 
counsel, as may be necessary to sell, assign. transfer, convey and deliver good and valid ntle to 
the Acquired Assets to Purchaser, free and clear of all Liens pursuant to Section 363(f) of the 
Bankruptcy Code, 

(b) if applicable, any payment required to be made pursuant to the terms of 
Section 7.23, by wire transfer of immediately available funds to a bank account designated in 
wnting by Purchaser (such designanon to be made at least three ( 3 )  Business Days pnor to the 
Closing Date): 

( c )  

( d )  

a certified copy of the Approval Order; and 

the officer’s certificate required to be delivered pursuant to 
Section8 0 2 c )  

3 03 Delivenes bv Purchaser. At the Closing, Purchaser shall deliver to 
Sellers 
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la) payment in cash. by wire transfer of immediately available funds to a 
single bank account designated in Wihng by Agent (such designation to be made at least 
three ( 3 )  Business Days prior to the Closing Date). in an amount equal to 

l i )  the Purchase Price (as adjusted pursuant to Schedule 2.07(d). 
Section3 03 and Schedule 7.26, if  applicable), =S any Escrowed Funds available for 
delivery to Sellers (which funds shall be delivered by the Escrow Agent to Sellers at the 
Closing pursuant to this Agreement and the prowsions of the Escrow Agreement), I& 

if and to the extent that the FCC has approved the assignment by ( u )  
Final Order of any of the Third Party Licenses from Sellers to Purchaser as of the 
Closing, the amounts set forth on Schedule 4 03(a)(ii) in relation to the Third Party 
Licenses actually delivered at the Closing, & 

l m )  if applicable. any payment required to be made pursuant to the 
terms ofSection7 23, plus 

(iv) if applicable. any payment required to be made pursuant to the 
terms Of %chon7 23. & 

(v)  if applicable, the pro-rata portion of any monthly payment required 
to be made pursuant to the terms of Sechon 7.25 that IS then due and payable; 

(b) duly executed assumphon agreements and other instruments of 
assumption. in form and substance reasonably acceptable to Sellers and their counsel, providing 
for the assumption of the Assumed Liabilities by Purchaser; and 

(c) the officer’s certificate required to be delivered pursuant to 
Section 8 . 0 3 ~ )  

4 04 Joint Delivery. At or immediately pnor to the Closing, Purchaser and 
Sellers shall deliver to the Escrow Agent a joint written instruction signed by Purchaser and 
Sellers informing the Escrow Agent that the Closing will occur and directing the Escrow Agent 
to deliver the Escrowed Funds to Sellers and to deliver all investment income earned on the 
Escrowed Funds to Purchaser as soon as practicable. 

ARTICLE V. 

REPRESENTATIONS AND WARRANTIES OF SELLERS 

Sellers hereby, jointly and severally, represent and warrant to Purchaser as 
tallows 

5 01 Orzanization. Standing and Power. Each Seller is duly organized, validly 
existing and in good standing under the laws of its junsdichon of incorporation and, subject to 
the hmitahons imposed on each Seller as a result of hawng filed a pehtion for relief under the 
Bankruptcy Code, each Seller has the requisite corporate power and authonty to own, lease or 
otherwise hold its properties and assets and to conduct the Business as presently conducted 
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Each Seller is duly qualified to do business as a foreign corporation in eachjurisdiction where 
the nature of the Acquired Assets held by it or the nature of the business conducted by it  make 
such qualification necessary. except where the failure to be so qualified. indivldually or in the 
aggegate. could not reasonably be expected to have a Sellers Matenal Adverse Effect 

5 02 Authoritv; Execution and Deliverv: Enforceability Each Seller has the 
requisite corporate power and authority to ( I )  execute this Agreement and any Ancillary 
Ageement to which it is, or is specified to be. a party and (11) subject to entry of the Approval 
Order. consummate the Acquisihon and the other transachons contemplated hereby and thereby. 
The rxecution and delivery by each Seller of this Agreement and any Ancillary Agreement to 
uhich i t  is, or is specified to be. a party and the consummation by each Seller of the Acquisition 
and the other transactions contemplated hereby and thereby have been duly authonzed by all 
necessary corporate action on the part of each Seller. Each Seller has duly executed and 
delivered this Agreement and pnor to the Closing each Seller will have duly executed and 
delivered each Ancillary Agreement to which it is. or is specified to be. a party This Agreement 
consntutes. and each Ancillary Agreement to which each Seller is, or is specified to be, a party 
will. after the Closing, constitute. its legal, valid and binding obligation, enforceable against it in 
accordance with its terms (assuming in each case due authonzation. execution and delivery 
thereof by the other parties thereto which are not a Seller or an Affiliate thereof, and the entry of 
the Approval Order) subject, as to the enforcement of remedies, to applicable bankruptcy, 
reorganization, insolvency, moratorium or other laws affecting creditors’ rights generally from 
time to hme in effect and to general principles of equity (collectively, the “Enforceabilitv 
Excepnons”). 

5 03 No Conflicts. Except as set forth on Schedule 5.03, the execution and 
delivery by Sellers of this Agreement do not, the execuhon and delivery by Sellers of each 
Ancillary Agreement to which they are, or are specified to be, parties will not, and the 
consummatton of the Acquisition and the other transactions contemplated hereby and thereby 
and compliance by Sellers with the terms hereof and thereof will not, conflict with. or result in 

any vi0hhOn of or default (with or without notice or lapse of time, or both) under, or give m e  to 
a right of terminahon. cancellation or acceieratlon of any obligation or to loss of a matenal 
benefit under, or result in the creation of any Lien upon any of the Acquired Assets of Sellers 
under. any provision of ( I )  the certificate of mcorporahon, arhcles of incorporation or by-laws of 
any Seller. (11) subject to entry of the Approval Order, any Acquired Spectrum Lease, Real 
Property Lease, or any matenal Assigned Contract to whch any Seller is a party or any Contract 
by which any of the Acquired Assets are bound or (111) subject to (x)  entry of the Approval 
Order. and ( y )  the Sovemmental filings and other matters referred to in Sechon5 04, any 
judgment. order or decree (“Judmnent”) or Law applicable to any Acquired Asset or any Seller 

j 04 Governmental Filings. Consents. Except as set forth on Schedule 5 04, no 
material consent, approval, license, permit, order or authorrzation (“Consent”) of, or registration, 
declaration or filing with, any Governmental Authonty or third party is required to be obtained 
or made by or with respect to any Seller in connection with the execution. drlively and 
performance by Sellers of this Agreement or any Ancillary Agreement or the consummation of 
the Acquisition or the other transachons contemplated hereby and thereby. other than 
( I )  compliance with and filings under the Hart-Scott-Rodmo Anhtrust Improvements Act of 1976 
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(the ”HSR Act”) and similar foreign competition regulations, (11) compliance with and filings, if 
any. under Section 13(a) of the Secunties Exchange Act of 1934 (the “Exchange Act”), 
(111) filings with and approvals ofthe Federal Communications Commission (the “FCC”) - as 
required under the Communications Act of 1934 (the “Communications Act”) and the FCC 
Rules. ( i c )  entry of the Approval Order. or ( v )  those that may be required solely by reason of the 
participation of Purchaser or its Subsidanes (as opposed to any other third party) in the 
Acquisition and the other transachons contemplated hereby and by the Ancillary Ageements. 

5 05 Transactions with Affiliates. Except as set forth on Schedule 5.05, there 
are no material Contracts pursuant to which any goods, services, matenals or supplies are 
provided by WorldCom or any of its Affiliates (other than Sellers). on the one hand, to Sellers 
(other than WorldCom), on the other hand, in relation to the use or operation of the Acquired 
Assets 

5.06 

(a) 

Title to and Condition of Acauired Assets. 

Except as set forth on Schedule 5 06(a), Sellers have good and valid title 
io a11 of the tangible personal property cOnShtUting Acquired Assets, in each case free and clear 
of any mortgage, pledge, hypothecanon. secunty interest, encumbrance. right of offset. claim 
(including as defined in 11 U S C $ lOl(5)), easement, lease, sublease, covenant, nght of way. 
option. resmiction on use. lien or charge of any kind. or any nghts or claims of ownership of 
others. however evidenced or created (including any ageement to g a n t  any of the foregoing. 
any conditional sale or other htle retenhon agreement, any lease in the nature thereof, and the 
filing of or agreement to file any financing statement under the lien nohce records or other 
similar legislation of anyjunsdlction) (collectively, “ h s ” ) ,  other than Permitted Liens. For 
the avoidance of doubt. the foregoing sentence of this Section5.06(a) does not apply to Sellers’ 
nghth. title> and interests under ( I )  the Real Property Leases. which are instead addressed in 
Section5 07 or ( 1 1 )  FCC Licenses. which are instead addressed in Sections 5.1 1. 5 I ?  and 5 13 
Evcept ah bet forth on Schedule 5 06(a). neither WorldCom. nor any Affiliates of WorldCom, 
other i h m  Sellers (excluding WorldCom). owns or holds any nghts, titles or interests in 
(including m y  Lien on) any of the tangible or intangible Acquired Assets. 

(b) Except as set forth on Schedule 5 06(b), all of the buildings, 
improcements, fixtures. machinery. equipment and other tangible assets included in the Acquired 
Asset5 hacing an onginal purchase pnce, or if leased, having aggregate annual lease payments. 
of at least S50.000 are in good operahng condition and repair, except for ordtnary wear and tear. 
and arc useable in the ordinary course ofbusiness. 

5 07 Real Propertv 

( a )  Sellers do not own any real property that is necessary for, or IS pnmanly 
used or held for use in, the Business 

(b) Schedule 2 02(i) sets forth a hue and complete list as of the date of this 
ALgeement of the following information in relahon to each of the Real Property Leases (I) the 
market in which the lease is used, (11) the expirahon date of the lease, (111) the name of the lessor, 
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( I \ )  the address or location of the leased premises or tower site. and (v) the monthly, quarterly or 
annual rent, as applicable, payable under such lease To the extent in the possession of Sellers. 
Sellers have made available to Purchaser and have delivered to Purchaser, or within ten ( I O )  
Business Days aAer the date of e~ecution ofthis Agreement will deliver to Purchaser, true and 
complete copies of the Real Property Leases The Real Property Leases set forth on 
Schedule 2 02(i) are all of the real property leases that are necessary to use the equipment on the 
Tower Sites and to access such equipment in connection with such use 

( c )  Except as set forth on Schedule 5 O7(c), subject to entry of the Approval 
Order. at the Closing. Sellers will hold. and will transfer to Purchaser, the leasehold estate under 
or other similar interest in each Real Property Lease free and clear of all Liens, except ( I )  leases, 
subleases and similar agreements set forth on Schedule 5.09(a), (11) easements, covenants, nghts- 
of-way and other similar resrnchons ofrecord, (111) any conditions that may be shown by a 
current. accurate survey or physical inspection of the applicable Tower Site made pnor to 
Closing, and (iv) ( x )  zoning. buildin$, subdiwsion. environmental and other similar resmctions, 
(y)  Liens that have been placed by any developer or landlord on property over which Sellers 
have easement rights or on any of the Tower Sites and subordination or similar agreements 
relating thereto and (2) unrecorded easements. covenants. nghts-of-way and other similar 
resmctions (collecovely, the “Permitted Encumbrances”). None of the Permitted Encumbrances. 
individually or in the aggegate. materially impairs the continued use and operahon of the Tower 
Site to which they relate in the conduct of the Business as presently conducted. 

(d)  Except as set forth on Schedule 5 07(d) and assuming payment of the 
applicable Cure Amounts, ( I )  subject to entry of the Approval Order, each of the Real Property 
Leases is valid. binding and in full force and effect. enforceable by Sellers in accordance with its 
terms (subject to the Enforceability Excephons), except where the failure to be valid, binding and 
in full force and effect. individually or in the aggregate. could not reasonably be expected to have 
a Sellers Matenal Adverse Effect, ( i i )  none of Sellers has assigned. pledged, transferred, or 
otherwise disposed of or granted any Lien on its nghts. h t k  and interests under any of the Real 
Property Leases to any other Person, nor. to the Knowledge of Sellers. has any other party to the 
Real Property Leases so assigned. pledged, transferred, granted any Lien on, or otherwise 
dsposed of any of its nghts, title and interests thereunder; (in) neither Sellers nor, to the 
Knowledge of Sellers. any other party to any of the Real Property Leases has failed to comply 
with or is in breach or default thereunder. except in each case for such noncompliance, breaches 
and defaults that, individually or in the aggregate, could not reasonably be expected to have a 
Sellers Matenal Adverse Effect; and ( iv)  to the Knowledge of Sellers. no condihon exists or 
event has occurred which, with or without the lapse of hme or the giwng of notice, or both. 
would conshtute a default by any party under any Real Property Lease, except where the 
occurrence of any such event or existence of any such condinon could not reasonably be 
expected to have a Sellers Matenal Adverse Effect 

( e )  As of the Closing Date, all of the Transmission Towers owned by Sellers 
located on the Tower Sites are obstruction-marked and lighted to the extent required by, and in 
accordance with, the rules and regulations of the Federal Awahon Administration (the “m’) 
and the FCC Rules Appropnate notification to the FAA and registration with the FCC has been 
made or, pnor to the Closing, will be made, for each Transmission Tower located on the Tower 
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Sites and owned, leased or used by Sellers where required by the rules and regulations of the 
FAA or the FCC Rules, 2s applicable 

5 08 Tower Subleases Schedule 5 08 sets forth a true and complete list as of 
the date of this Agreement of the following informahon in rehhon to each of the Tower 
Subleases: ( I )  the expirahon date of such Tower Sublease, (11) the name of the lessee or other 
counterparty to such Tower Sublease. (111) the address or locahon of the leased premises or tower 
slte. and (iv) the monthly, quarterly or annual rent, as applicable, payable under such Tower 
Sublease. Szllers have made available to Purchaser and have delivered to Purchaser, or within 
ten ( 1  0) Business Days after the date of execution of this Agreement will deliver to Purchaser, 
true and complete copies of the Tower Subleases 

509  Contracts 

(a )  Except as set forth on Schedule 5.09(a). and except for any Contracts 
which are Excluded Assets. as of the date of this Agreement. Sellers are not party to or bound by 
any Contract that is pnmarily used or pnmarily held for use in, or that anses pnmarily out of the 
OpenhOn of any Acquired Asset that is or includes or provides for 

(I) a covenant not to compete in any geographcal area or In any line 
of business that would apply to any ofthe Acquired Assets after the Closing; 

(u) a lease, sublease or similar Contract with any Person under which 
any of Sellers is a lessor, sublessor or licensor of. or makes available for use to any 
Person, any owned Transmission Tower, or any other Tower Assets; 

(m) a maintenance agreement or similar Contract providing for 
maintenance, repair. servicing or similar obiigahons of third parhes with respect to the 
Tower Assets or any porhon thereof that has an aggregate future liability to Sellers in 
excess of m0.000 or is not terminable by Sellers by nonce of not more than 90 days for 
a cost of less than S250.000, or 

(iv) a Contract for the sale of any Acquired Asset or any nght, htle or 
interest therein or the grant of any preferenhal nghts (including ophons and nghts of first 
refusal) to purchase any Acquired Asset or requinng the consent of any third parry to the 
transfer thereof. 

To the extent in the possession of Sellers, Sellers have made available to 
Purchaser and have delivered to Purchaser, or within ten ( I O )  Business Days after the date of 
execution of this Agreement will deliver to Purchaser, true and complete copies of any Assigned 
Contracts set forth on Schedule 5.09(a) 

(b) Except as set forth on Schedule 5.09(b) and assuming payment of the 
applicable Cure Amounts, ( I )  subject to entry of the Approval Order. all Assigned Contracts are 
valid, binding and in full force and effect and are enforceable by Sellers, as applicable, in 
accordance with their terms (subject to the Enforceability Excephons), except where the failure 
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to be valid. binding and in full force and effect, indimdually or in the aggregate. could not 
reasonably be expected to have a Sellers Matenal Adverse Effect; ( i t )  neither Sellers nor. to the 
Knowledge of Sellers. any other party to any of the Assigned Contracts has failed to comply or IS 

in breach or default in any respect thereunder. except in each case for such noncompliance, 
breaches and defaults that. individually or in the aggregate, could not reasonably be expected to 
have a Sellers Material Adverse Effect, and (111) to the Knowledge of Sellers, no condihon exists 
or event has occurred which. with or without the lapse of hme or the giving of notlce, or both, 
would consntute a default by any party under any Assigned Contract, except where the 
occurrence of any such event or existence of any such condihon could not reasonably be 
expected to have a Sellers Material Adverse Effect This Section5,09(b) does not apply to Real 
Property leases, which are instead addressed in Section5.07. or Acquired Spectrum Leases, 
*hich are instead addressed in Sechon5.12. 

5.10 Permits ( I )  Sellers have all licenses, permits. certificates, approvals. 
registrations and other authonzations required in connection with the ownership and operation of 
the Acquired Assets as currently conducted (collectively, “ m s ” ) .  (11) none of Sellers is in 
niatenal violahon of any Permit. and (111) no Proceedings are pending or, to the Knowledge of 
Sellers, threatened that could reasonably be expected to result in the revocahon. cancellahon. 
adverse modificahon or non-renewal of any Permit This Section5.10 does not apply to FCC 
licenses, which are instead addressed in Sechons 5 1 1, 5 12 and 5.13. 

5.1 1 Companv FCC licenses 

( a )  Schedule 2.02(iv) sets forth a true and complete list as of the date of this 
Agreement of all FCC Licenses held by Sellers and any of their Affiliates that are used or held 
for use in the Business. For each such FCC License, Schedule 2.02(iv) sets forth the (I) name of 
the licensee, (11) FCC call sign. ( i i i )  authonzed channel(s) (if MMDS) or frequency block (if 
WCS), and ( iv)  market where the facihhes are authonzed (“Acauired Market“). 

(b) Except for the Company FCC Licenses set forth on Schedule 5.1 I(b) and 
disregarding any Company Pending Applicahons that may become Company FCC Licenses after 
the date hereof ( I )  to the Knowledge of Sellers, the grant, renewal or assignment of the 
Company FCC Licenses to the existing licensee thereof was approved by the FCC by Final 
Order; and (11) the Company FCC Licenses are validly issued and in full force and effect. 
Except for the Company FCC Licenses set forth on Schedule 5.1 l(b) and disregarding any 
Company Pending Applicatlons that may become Company FCC Licenses after the date hereof. 
there is no Proceeding pending before the FCC or. to the Knowledge of Sellers, threatened. 
which. if determined as requested by the moving party or as indicated in any document inihating 
such Proceeding, could result in the revocahon, modificahon. resmchon, cancellation, 
terminahon or non-renewal of the Company FCC Licenses or other achon which is adverse to 
m y  of Sellers, or the imposition of a monetary fine. Sellers have made on a timely basis all 
payments to the United States Government for those of the Company FCC Licenses that are 
Basic Trading Area (“u) authonzahons (“Acquired BTA Licenses”). 

(c) Schedule 2 02(v) sets forth a hue and complete llst of all applications 
pending with the FCC as of the date hereof for new MMDS station authonzations. assignments 
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or transfers of MMDS station authorizations. modifications of MMDS station authonzations, 
extensions of time to construct Protected Service Area (“pSA“) stahons and renewals of MMDS 
station authorizations tiled by any Seller (collectively. the “Comuanv Pendme Apolications”); 
provded. i~oweve.er. that applications to which any Seller is a party with regard to Third Party 
Licenses shall not be deemed Company Pending Applications, but shall instead be deemed Third 
Party Pending Applications Schedule 2 02(v) includes a true and complete list for each 
Company Pendmg Applicahon of ( I )  the name of the applicant, (ii) the FCC file number, (iii) the 
proposed channel(s). and (iv) the general purposes of such applications. 

(d )  Except as set forth on Schedule 5.1 I(d), no Company Pending Applicahon 
( 1 )  is subject to any objection or pehtion to deny, which objechon orpehhon to deny has been 
filed with the FCC; or ( 1 1 )  to the Knowledge of Sellers, proposes facilities that the FCC has 
admsed a Seller are predicted to cause impermissible interference as determined by Parts 21 and 
74 of the FCC Rules. 

(c) Except as set forth on Schedule 5 1 l (b )  and Schedule 5.1 l(e), (I) the 
facilities subject to a Company FCC License for which a certification or nohficatlon of 
completion of construchon has been filed with the FCC (“Constructed Facilities”) are operating 
and at all hmeS since January 1. 2003 have been operating in material compliance with the FCC 
authonzation therefor, the Communicahons Act and FCC Rules. and (11) Sellers are not 
transmitting from or otherwise operahng any facility that is not the subject of an FCC 
authonzation Except as set forth on Schedule 5.1 l(e):  ( I )  none of the facilities subject to a 
Company FCC License (x) disregarding any Company Pending Applicanon that may become a 
Company FCC License after the date hereof. IS authonzed pursuant to an authonzahon which is 
subject to challenge before the United States Court of Appeals, or (y) is subject to any lease, sub- 
lease or any agreement to make it available to a third party; (11) no Company FCC License 
(disregarding any Company Pending Application that may become a Company FCC License 
after the date hereof) is subject to (x) a revocation proceedmg or (y) a pending request for waiver 
of Section21.303 of the FCC Rules; and (111) no Constructed Facilities are operahng pursuant to 
special temporary or developmental authonty. 

(0 Since January I ,  2001, all Annual FCC Reports required to be filed by 
each Seller with the FCC with respect to the Company FCC Licenses have been hmely filed. 
Except as set forth on Schedule 5.11 (e), to the Knowledge of Sellers, all Annual FCC Reports 
filed for calendar year 2002 are complete and accurate. 

(g) Sellers have delivered to Purchaser, or within ten (10) Business Days after 
the date of execution of this Agreement will deliver to Purchaser, true and complete copies of the 
FCC Licenses set forth on Schedule 2.02(iv), the Company Pending Applicahons and all 
documents filed in any Proceedmg pending at the FCC reiahng to the aforementioned FCC 
Licenses and Company Pending Applications 

(h) Notwithstandmg anything to the contrary in this Section5 11, the 
representations and warranties of Sellers set forth in Sechons 5.1 I(b), 5.1 ](e). 5.1 I r n  and 
5 .  I l ( g )  regarding the Company FCC Licenses apply only to Sellers’ MMDS and WCS licenses 
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(excluding MMDS booster station or hub Stahon authonzations) and the Required Secondary 
Licenses (as defined below), and do not apply to any other FCC Licenses held by Sellers 

( I )  Schedule 5 I l ( i )  sets forth a true and complete list of all OFS. CARS and 
rzceive-only earth stations that are licensed to Sellers and are currently used, or have been used 
since January I ,  2003, to transmit prognmming on any MMDS and ITFS FCC Licenses that are 
Acquired Assets (excluding MMDS booster and hub stations)(collectively, the “Reauired 
Secondarv Licenses”) 

5.12 Acquired Soectrum Leases: Leased FCC Licenses 

(a) For each Acquired Spectrum Lease. Schedule ~ . O ? ( V I )  sets forth (I) the 
name of the third-party lessor, (11)  the name of the Seller entity that is the lessee; (i i i)  the FCC 
call sign or file number covenng the Acquired Spectrum Lease; (iv) the channels and Acquired 
Market in which the Acquired Spectrum Lease is used or useful; and (v) the expiration date of 
the Acquired Spectrum Lease. To the extent in the possession of Sellers. Sellers have made 
available to Purchaser and have delivered to Purchaser, or within ten ( I O )  Business Days after 
the date of execution of this Agreement will deliver to Purchaser. true and complete copies of the 
Acquired Spectrum Leases. 

lb) Except as set forth on Schedule 5.12lb). each Acquired Spectrum Lease is 
d i d .  binding and in full force and effect. meets all requirements of Law, and is enforceable in 
accordance with its terms subject to the Enforceability Excephons. Except as descnbed in the 
Acquired Spectrum Leases, a Seller is the lessee under the Acquired Spechum Lease (by entry 
into the Acquired Spectrum Lease. assignment of such lease. transfer of nghts or other means) 
and has the sole nzht (subject to FCC Rules that may limit the right to use excess ITFS spectrum 
capacity) to use the spectrum under each Acquired Spectrum Lease as required to conduct its 
business as currently conducted or for the purposes contemplated in the Acquired Spectrum 
Lease To the Knowledge of Sellers, other than the terms of each Acquired Specmun Lease and 
the FCC Rules limiting the duration of such Acquired Spectrum Leases, there are no facts or 
circumstances that might (whether with or without notice, lapse of time or the occurrence of any 
other event) preclude the renewal or extension of such Acquired Spectrum Leases in the ordinary 
course Except as set forth on Schedule 5.12lb). and assuming payment of the applicable Cure 
Amounts. to the Knowledge of Sellers ( I )  neither Sellers nor any other party to any of the 
Acquired Spectrum Leases has 1x1 failed to comply or is in breach or default thereunder or (y)  
claimed in any wntten statement that the counterparty has failed to comply or is in breach or 
default thereunder, and (11) the consummahon of the Acquisihon and the transactions 
contemplated by this Agreement. subject to the entry of the Approval Order, w ~ l l  not cause any 
violanon, breach or default of any Acquired Spectrum Lease or require the consent of the lessor 
thereunder Except as set forth on Schedule 5.12(b), and assumlng payment of the applicable 
Cure Amounts, no party to any Acquired Spectrum Lease has claimed, and to the Knowledge of 
Sellers, no party has threatened in any wntten statement to any of Sellers that such party has a 
right to terminate the Acquired Spectrum Lease pnor to or at the Closing or to seek damages 
against any of Sellers for the WOhhon. breach or default by any of Sellers of such Acquired 
Spectrum Lease. 
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(c)  Except as set forth on Schedule 5.12(c) and disregarding any Leased 
Pending Applications that may become Leased FCC Licenses after the date hereof, to the 
Knowledge of Sellers: ( I )  the grant. renewal or assignment of the Leased FCC Licenses to the 
existing licensee thereof was approved by the FCC by Final Order; (11)  the Leased FCC Licenses 
are validly issued and in full force and effect, and ( i n )  there is no Proceeding pending before the 
FCC or threatened. which, if determined as requested by the movlng party or as indcated in any 
document initiating such Proceedmg. could result in the revocation, modification, restncnon, 
cancelkition. termination or non-renewal ofthe Leased FCC Licenses or other achon which IS 

adverse to the licensee or any of Sellers 

(d )  Schedule 5 I 2 d )  sets forth, to the Knowledge ofSellers, a true and 
complete list of all pending applications as of the date hereof for new MMDS or ITFS station 
authorizations, assignments or transfers of MMDS or ITFS station authorizations, modficahons 
of MMDS or ITFS station authonzations, extensions of time to construct PSA stations and 
renewals of MMDS or ITFS authonzations filed by a lessor of any Acquired Spectrum Lease 
(collectively. the “Leased Pendin. Applicahons”) 

( e )  Except as set forth on Schedule 5 12(e). to the Knowledge of Sellers. no 
Le~sed  f’endmg Application, ( I )  is subject to any informal objection or pehtion to deny: or  (11)  

propose> facilities that the FCC has advised the applicant are predicted to cause impermissible 
interference as determined by Parts 2 I and 74 of the FCC Rules 

5 13 Third Part\ Licenses 

( a )  Schedule 2 OZ(xii)  sets forth a true and complete list of certain agreements 
in force n i t h  respect to Sellers’ acquisition of the Third Party Licenses (collectively. the 
“Licenbe Acauisinon Ameements“). Schedule 2.02(xii) sets forth for each License Acquisition 
Agreement: ( I )  the name ofthe counterpames thereto; (11) the name ofthe Seller enhty that is the 
propostd acquirer of the Third Party Licenses. (111) the FCC call sign or file number for each 
Third Party License, and ( iv) the channels and Acquired Market in which the Third Party 
Liceme is used or useful. Sellers have delivered to Purchaser or. within ten ( I O )  Business Days 
after the date of execution of this Agreement will deliver to Purchaser, true and complete copies 
of the License Acquisihon A, LI-eements. 

(b) Except as set forth on Schedule 5.13(b), to the Knowledge of Sellers, there 
IS no Proceedins pending before the FCC or threatened, which, if determined as requested by the 
mo\ in: p ~ n y  or as indxated in any document inihating such Proceeding, could result in the 
re\ocdtion. modification. restriction, cancellation, termination or non-renewal of the Third Party 
Licenses or other action which is adverse to the licensee or any of Sellers 

( c )  Schedule 5 13(c) sets forth as of the date hereof. to the Knowledge of 
Sellers. a true and complete list of all pendinz appiicahons for new MMDS or ITFS station 
authorizations. assigxnents or transfers of M M D S  or ITFS stahon authonzations, rnodfications 
of MMDS or ITFS station authorizations. extensions of time to construct PSA channels and 
renewals of MMDS or ITFS authonzations filed by the licensee of the Third Party Licenses 
(collectivrly. the “Third Partv Pendine ADplications”) 
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(d) Except as set forth on Schedule 5 13(d). to the Knowledge of Sellers, no 
Third Party Pending Application (11 is subject to any informal objection or pehtion to deny; or 
(11)  proposes facilities that the FCC has advised the applicant are predicted to cause 
impermissible interference as determined by Parts 21 and 74 of the FCC Rules. 

5 14 b. Eycept as set forth on Schedule 5 14 and except as shall be 
extinguished by the Approval Order: ( I )  no Tax Liens have been filed or otherwise exist 
affecting any Acquired Assets and no claims are being asserted in wnhng with respect to any 
Taxes; (11) no Seller is a “foreign person” Hithin the meaning of Sechon 1445 of the Code; 
(111) none of the Acquired Assets secures any indebtedness. the interest on which is tax-exempt 
under Section 103(a) ofthe Code. and (iv) none of the Acquired Assets is “tax-exempt use 
property” within the meaning of Section 168(h) of the Code 

5 15 Procrrdines. Schedule 5 l5 (a)  sets forth a true and complete list of each 
pending or. to the Knowledge of Sellers. threatened Proceeding against or relating to or 
involving any Acquired Asset or Assumed Liability. Except as set forth on Schedule 5.15(b). 
Sellers are not a party or subject to or in default under any Judgment applicable or relating to or 
involving any of the Acquired Assets or Assumed Liabilities This Section5 15 does not apply 
to FCC Licenses. which are instead addressed in Sections 5 1 1 ,  5.12 and 5 13 

5.16 Compliance with Applicable Laws The use and operahon of the 
Acquired Assets by Sellers complies with all Laws, except for instances of noncompliance that, 
indivldually or in the aggegate, could not reasonably be expected to have a Sellers Matenal 
Adverse Effect. Except as set forth on Schedule 5.16, Sellers have not received any wntten 
communicahon from a Governmental Authonty that alleges that Sellers’ use or operahon of the 
Acquired Assets is not in compliance in any matenal respect with any Law, nor to the 
Knowledge of Sellers has any Seller received any oral communicahon to such effect. This 
Section 5 16 does not relate to matters with respect to ( I )  FCC Licenses. which are instead 
addressed in Sections 5 I 1, 5.12 and 5.13, 111) Taxes, which are instead addressed in 
Section 5 14, or (111) environmental matters. which are instead addressed in SectionS.17 

5 I7  Environmental Matters. The use or operahon of the Acquired Assets is in 
compliance with all applicable Environmental Laws in all matenal respects There are no 
pending or, to the Knowledge of Sellers. threatened Proceedings by or before any Governmental 
Authonty alleging that the use or operahon of the Acquired Assets IS not in compliance wlth 
applicable Environmental Laws. Sellers possess and are in compliance, in all material respects. 
with all permits, licenses and authonzahons necessary under Environmental Laws for the 
operahon of the Acquired Assets. The surface land and subsurface land the subject of the 
Ground Leases are in compliance with all applicable Environmental Laws in all matenal 
respects. and there are no pending or, to the Knowledge of Sellers. threatened Proceedmg by or 
before any Governmental Authonty alleging that the land referred to in this sentence, or any 
portion thereof. is not in compliance with applicable Environmental Laws in all matenal 
respects. 

5.18 Absence ofcertain Chances Except as set forth on Schedule 5 18, since 
September 30, 2002 until the date hereof, the Acquired Assets have been operated and 
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maintained in the ordinary course. and there has not occurred any Sellers Matenal Adverse 
Effect 

5 19 Network Eiluipment. Schedule 5.19 sets forth a true and complete list as 
of the date of this Agreement ofall material physical assets owned and used by Sellers in 
connection with the operation of ( I )  the Company FCC Licenses (disregarding any Company 
Pending Applicahons that may become Company FCC Licenses after the date hereof) and (11) the 
Leased FCC Licenses (dsregardin: any Leased Pending Applicahons that may become Leased 
FCC Licenses after the date hereof). in each case located on a site covered by a Tower Site Lease 
or Ground Lease, as applicable, used by Sellers in connection with the transmission of signals to 
or from any such site. For the avoidance of doubt. no classification or CategOnZahOn of the items 
of equipment set forth on Schedule 5 19 shall be deemed to affect in any way the representations 
and warranties of Sellers set forth in this Section5 19 

5 20 lnteniionallv Omitted 

5.2 1 Brokers or Finders Except for the fees and expenses of Lazard Freres 
& Co LLC, which will be paid b) Sellers, Sellers have no liability to any agent. broker, 
inveshnent banker or other firm or Person for any broker’s or finder’s fee or any other 
commission or similar fee in connection with the Acquisition or the other transactions 
contemplated hereby for which Purchaser could become liable or obligated 

5 22 Interference Coordination Ameements. Schedule 5 22 sets forth, to the 
Knowledge of Sellers, a true and complete list of all material agreements (the “Interference 
CoordInahon Aqreements”) regardmg the Company FCC Licenses between any of Sellers and 
any other MMDS or ITFS licensee. applicant, lessor or operator with respect to ( I )  interference to 
or from adjacent markets or spectrum within any market affechng the Business as conducted 
using any Acquired Asset, (11) the coordinahon of adjacent market or in-market spectrum use. or 
( in )  other matters concerned with the operation of channels in adjacent markets or in the same 
market or agreements for the partitioning of any BTA that IS the subject of an Acquired BTA 
License. Sellers have delivered to Purchaser. or within ten ( I O )  Business Days after the date of 
execution of this Agreement will deliver to Purchaser, true and complete copies of the 
Interference Coordinahon Agreements. 

5 23 Copvnrht. Except as set forth on Schedule 5.23. to the Knowledge of 
Sellers. Sellers are not liable to any Person for copynght inhngement under the U.S Copynght 
Act, 17 U S C $ 101 et seq., as a result of the operation of the Acquired Assets There have 
been no unresolved inquiries received from the U S Copynght Office or any other party which 
questioned such statements of account or any copynght royalty payments made by any Seller and 
no claim, demand or Proceeding for copynght infnngement or for non-papent  of royalties is 
pending or. to the Knowledge of Seller. threatened 

5.23 Cable Systems. None of the Acquired Assets is used in a “cable system” 
as that term is defined in 47 U S  C. 3 5?2(7) ,  or has a relationship with a “cable system” that IS 

prohibited by the FCC Rules. 
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5.25 Acquired WCS Acreements. Schedule 5.25(a) sets forth a true and 
complete list of all WCS partition or disaggregation agreements entered into by Sellers 
("Acquired WCS Acreements"). Except as set forth on Schedule 5 25(b). each Acquired WCS 
Ageement is valid. binding and in full force and effect. meets all requirements of Law, and is 
enforceable in accordance with its terms subject to the Enforceability Exceptions Sellers have 
delivered to Purchaser, or within ten ( 1  0) Business Days after the date of execution of this 
Agreement will deliver to Purchaser, hue and complete copies of the Acquired WCS 
Agreements 

ARTICLE VI. 
REPRESENTATIONS AND WARRANTIES OF PURCHASER 

Purchaser hereby represents and warrants to each Seller as follows 

6 01 Orranization; Standinc and Power. Purchaser is duly organized. validly 
existing and in good standing under the laws of its jurismchon of incorporation and has the 
requisite corporate power and authonty to owm. lease or otherwise hold its propemes and assets 
and to cany on its business as presently conducted 

6.02 Authontv. Execution and Delivery: Enforceability. Purchaser has the 
requisite corporate power and authonty to execute this Agreement and the Ancillary Agreements 
to which it is, or is specified to be. a party and to consummate the Acquisition and the other 
transactions contemplated hereby and thereby. The execution and delivery by Purchaser of this 
Agreement and the Ancillary Agreements to which it is. or is specified to be, a party and the 
consummation by Purchaser of the Acquisition and the other transactions contemplated hereby 
and thereby have been duly authonzed by all necessary corporate achon on the part of Purchaser. 
Purchaser has duly executed and delivered this Agreement and pnor to the Closing will have 
duly executed and delivered each Ancillary Agreement to which Purchaser is, or is specified to 
be. a party This Agreement COnShtuteS. and each Ancillary Agreement to which Purchaser is, or 
is specified to be. a party will after the Closing conshtute, its legal, valid and binding obligation, 
enforceable against it in accordance with its terms (assuming in each case due authorizahon. 
execution and delivery thereof by the other parties thereto), subject to the Enforceability 
Exceptions 

6 03 No Conflicts. The execution and delivery by Purchaser of this Ageement 
do not, the execution and delivery by Purchaser of each Ancillary Agreement to which I t  IS. or IS 

specified to be, a party will not. and the consummation of the Acquisition and the other 
transactions contemplated hereby and thereby and compliance by Purchaser with the terms 
hereof and thereof will not. conflict with, or result in any violahon of or default (with or without 
notice or lapse of hme, or both) under. or give nse to a nght of terminahon. cancellahon or 
acceleration of any obligation or to loss of a matenal benefit under, or result in the creation of 
any Lien upon any of the properties or assets of Purchaser or any of its Subsidianes under, any 
provision of ( I )  the cerhficate ofincorporahon or by-laws of Purchaser or any of its Subsidianes, 
(11)  any matenal Contract to which Purchaser or any of its Subsidianes is a party or by whlch any 
of their respective properties or assets is bound or ( in)  any Judbment or Law applicable to 
Purchaser or any of its Subsidianes or their respective properties or assets, other than, in the case 
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