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PUBLIC INTEREST STATEMENT 

1. INTRODUCTION 

Nextel Spectrum Acquisition Corp (“Assignee”) and WorldCom Broadband 

Solutions, Inc. (debtor-in-possession) (“WBS”) and vanous affiliates of WBS‘ 

(collectively. “Assignors”) hereby request authonty, pursuant to section 310(d) of the 

Communications Act of 1934, as amended,’ for approval of assignment of vanous 

wireless licenses from Assignors to ..\ssignee (the “Assignment Applications”) The 

licenses subject to this proposed assignment (“Licenses”) are in the following services’ 

Multipoint Distnbution Service (“MDS”), Multichannel Multipoint Distnbution Service 

(“MMDS”). Wireless Communications Service (“WCS”), point-to-point microwave, 800 

MHz land mobile radio service, cable television relay service (“CARS”), and satellite 

receive-only earth stations As descnbed below, the proposed assignment complies with 

the Commission’s rules and will serve the public interest. 

11. DESCRIPTION OF THE APPLICANTS 

A. The Assignors 

The licenses that are the subject of the Assignment Applications are held by 

WBS, a Delaware corporation, and the following entities, each of which is directly or 

indirectly controlled by WorldCom, Inc (debtor-in-possession) (“WorldCom”), a Georgia 

corporation. CS Wireless Systems, Inc (debtor-in-possession), rl Delaware corporation, 

and Wireless Video Enterprises, Inc. (debtor-in-possession), a California corporation In 

See, mfm, Section I A 

47 U S C 8 310(d). 

I 
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July and November 2002, WorldCom and substantially all of its active U S  subsidianes, 

including the Assignors, filed voluntary petitions under Chapter I 1  of the United States 

Bankruptcy Code to reorganize their business and financial structure As a result of the 

bankruptcy filing, WorldCom filed for Commission approval. inter alra. of the 

involuntary pru forma assignment of the wireless licenses held by Assignors to the 

Assiyors  as debtors-in-possession i n  Ju ly  and August of 2002. The Commission granted 

these applications ’ 
The Assignors currently provide fixed wireless broadband data services to 

approximately 1400 small and medium sized business customers in 13 markets.‘ Service 

offenngs range from symmetrical 381 hbps to 1 5 Mbps downstread512 kbps upstream. 

All of the licenses. including the MDS and MMDS licenses, are operated on a 

non-common camer basis. Assigorh hive never elected to operate as a common camer, 

and Assignor has not in  fact operdted as a common camer. Rather, as descnbed in more 

detail below, Assignors have offered service to their customers on an individualized 

basis, which comports fully with the Commission’s Rules. 

See Public Norice, Report No SES-00417 (Aug 7, 2002); Pirblrc Norice, DA 02- 
3350 (Dec. 5,2002). Public Norice, Report No 3878 (Dec 18,2002). 

~ 

W B S ~  plans lo terminate its broadband data service to these 1400 customers on 
September 30, 2003 WBS has notified these customers of this planned termination of 
service by letter dated July 25,  2003 WBS customers may terminate service pnor to 
September 30 without incumng an early termination penalty. and WBS will work to 
provide customers with alternative means of obtaining broadband access WBS will file 
the appropnate notification with the Commission seven days pnor to the termination of 
service. Because the Licenses are not operated on a common camer basis, the provisions 
of Sections 21.910 and 27.66(b), 47 C F R S$  21.910, 27.66(b), do not apply to WBS’s 
planned termination of service WBS and Nextel are aware of the Commission’s service 
requirements and will provide services consistent with the FCC’s rules pnor to and after 
closing of the assignment applications 
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In particular, Section 31.903(b) of the Commission’s Rules provides that 

“Multipoint Distnbution Service stations may render any kind of communications service 

consistent wi th  the Commission’s rules on a common carner or non-common camer 

basis . The Commission and courts have long recognized that a common camer 

“offers service indiscnminately to the general public,” whereas private carners “make 

individualized decisions regarding the terms and conditions of their service offerings.”‘ 

That is, while common carners indiscnminately serve the public, pnvate carners are 

“free to determine to whom. and on what terms, service will be offered” even i f  services 

are offered on a subscnption basis ’ 

..i 

Assignors have not indiscnminately held out their service offenngs to the public. 

Nor have Assignors ever filed a tanff for their services. Instead, Assignors negotiate 

individualized service contracts with their customers. 

B. The Assignee 

Assignee, a Delaware corporation, is a wholly owned subsidiary of Nextel 

Communications, Inc. (“Nextel”), il Delaware corporation. Nextel currently provides 

commercial mobile radio service (“CMRS”) in some 400 cities in the U S. serving over 

eleven million subscnbers, and is one of at least six CMRS providers with a national 

.~ 

47 C.F R 5 31 903(b). 

See. e g , In tlie Illutter 01 Reqiiesr for  Exrenuon of Waiver of IlIobil Oil Telecuni, 
Ltii . Order. 5 FCC Rcd 5812, q[ 2 (1990); See also National Association of Regiilatoty 
Utilig Cornmimoriers v FCC, 525 F.2d 630 (D.C Cir),  cert. denied. 425 U S .  992 

,I 

( 1976). 

See, e g.. I n  lhe Matter of Amendment of Parts 0, I ,  2, and 95 of the 
Coinniission ‘s Riilrs to Provide Interactive Video and Data Services, Report and Order, 7 
FCC Rcd. 1630, y[ 54 (1992). 
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footprint.* Nextel has invested more than $7 billion to establish a national digital 

network to provide a full range of wireless communications services in competition with 

other CMRS providers. Nextel’s digital CMRS service integrates in a single mobile 

handsct a digital dispatch service (known as Nextel Direct Connect(sm’) with 

interconnected mobile telephone service, Internet access, short messaging and mobile 

data service‘ By offenng this integrated package of services, Nextel has become a 

significant competitor to the established CMRS carners throughout the U.S. and 

continues to compete successfully in the provision of CMRS services 

111. DESCRIPTION OF THE TRANSACTION 

On June 3, 2003, WorldCom received bankruptcy court approval to conduct an 

auction to sell certain assets, including the nghts in and to the Licenses held by the 

Assignors. This auction was held on June 26-27, 2003, and following its conclusion, 

WorldCom determined that the Assignee had submitted the highest and best offer in the 

auction. The Assignors and Assignee subsequently entered into an Asset Purchase 

Agreement, dated July 8, 2003, for the sale of substantially all of the assets of the 

Assignors, including the nghts in and to the Licenses, to Assignee for $ 1 4  million in 

cash and non-cash consideration consisting of a three year extension of a customer 

contrxt between subsidianes of WorldCorn and Nextel. On July 22, 2003, the 

See 111 tlir Matter of Implementation of Section 6002(b) of the Omnibus Budget 
Rrcoiiciliarion Acr of 1993. Eighth Report, FCC 03-150, WT Docket No 02-379, y[ 40 
(released July 14. 2003) (“Eighth CMRS Competition Report”). 

n 

Nextel’s Direct Connect is a significant advancement over traditional analog 
dispatch services because i t  expands the typical dispatch service coverage area, uses the 
spectrum more efficiently. and provides extra secunty through the use of digital 
technology 

9 

4 



bankruptcy court entered an Order approving, among other things, the terms and 

conditions of the Asset Purchase Agreement, as modified in certain respects. Attached as 

Exhiblt I1 6 to FCC Form 305 is a copy of the Asset Purchase Agreement. The 

Assignors and the Assignee now seek Commission consent to the assignment of the 

Licenses to Assignee as contemplated by this Agreement 

IV. THE PROPOSED ASSIGNMENT COMPLIES WITH THE 

I O  

CONIMISSION'S RULES AND WILL SERVE THE PUBLIC INTEREST 

A. The Proposed Transaction Will Enhance Nextel's Abilitv to Offer 
New Dieital Wireless Services to Consumers 

Although Nextel is still in the process of developing specific business and 

technical plans for the use of the Licenses, the proposed assignment would provide i t  

with additional spectrum capacity and flexibility to expand its digital wireless services 

and 3G mobile innovations. Nextel has engaged in a number of transactions to acquire 

spectrum licenses over the past ten years. Nextel has often taken underutilized spectrum 

(particularly SMR spectrum), invested significantly in technology, and increased the 

number of subscnbers supported on the spectrum by orders of magnitude. Nextel plans 

to apply the expertise i t  has gained in these pnor transactions to the spectrum nghts i t  

proposes to acquire here. Much of the spectrum the Commission has allocated for MDS 

and MMDS-has been underutilized over the past several years. Nextel IS an industry 

leader in developing and providing innovative wireless products, services, and solutions, 

and will apply this same leaderbhip. alons with its technical expertise in developing 

underutilized spectrum, to the IMDS and other spectrum nghts i t  would acquire under the 

~~ 

''I The parties have included with the Asset Purchase Agreement all of the publicly 
available schedules. The other schedules, which contain sensitive commercial 
information, were filed under seal with the Bankruptcy Court 
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proposed assignment I The proposed transaction will enhance consumers' competitive 

alternatives by furthenn: Nextel's ability to offer a greater menu of the wireless services 

conqumcrs ,lie demanding i n  today's marketplace, thus furthenng the Commission's 

:ads of m,i\imizin: thc efficient use of the spectrum and promoting competition The 

Wireless Telecommunications Bureau has recognized that Nextel's deployment of 

etficicnt dizital technologies provides a direct public interest benefit. and the addition of 

Assi:nurs' bpectruni ~ v i l l  enhmce Nextel's ability to continue this trend I' 

The Commission has issued .I Notice of Proposed Rulemaking ("MDS//TFS 

,YPRhT') that proposes substantial changes to the rules governing MDS, MIvDS, and 

Insti-uccional Television Fired Service ("ITFS") licenses. These proposed changes will 

habc <I \ i~nificant impact on the use ot these licenses, whether by Nextel or any other 

I I ~ C X ~ , X  The MDSATFS NPKM (at Y' j  49-57, 98-106) seeks comment on realigning the 

MDS and ITFS bands and the appropnate mechanism for transitioning incumbent 

I3 

.AlthouSh MDS Channels 1 and 2 and the other MDS and MMDS channels are 
locdcc l  i n  different spectrum bands ( 2  1 GHz and 2.5 GHz), Nextel currently has no plans 
i o   tic^ thc MDS and MMDS spectrum nshts i t  would acquire under the proposed 
tiLinsLiciioii differently for purposes of offenn, - services to customers 

I I  

Irr rr AppIici~rior~.s o/ Pirrrricrietf C u m ~ n ~ n ~ ~ c a r ~ o ~ i s .  Inc. Transferor. arid Nrsrrl 
C'oimirriirii u H o l i ~ ,  lr7c Tramferer, For Corisenr to Transfer Control of Pirrencrrrif 
~ ~ ~ ~ r ~ r r r ~ i i r ~ i ~ ~ ~ r ~ i ~ ~ ~ . s ,  /tic . Memorandum Opinion and Order, 13 FCC Rcd 8935, 4[ 65 (WTB 
10'17) 111 1-1' Applicutiorls of C1iadnroorr WirelrsA Group. Iric. and Varioirh Sirbsidiarirs 
o/ Lcu , . l  ~ ~ ~ i ~ ~ r ~ ~ i ~ ~ ~ ~ c u r ~ o r ~ s ,  Iric.. Fur Cori.wir t o  Assrgnnienr of Licenses, Memorandum 
Opinion and Order. 16 FCC Rcd 21105. yI 19 (2001), Iri re Applicatrons of Pucifjc 
\ l ' r r - ~ ~ l ~ ~ ~ ~  T ~ ~ ~ I ~ i i ~ ~ l ~ ~ , ~ ~ ~ ~ . ~ ,  I n c  uiid Nc.1rc.l Of Cuiifbnllu. /rtc For Corisrnt Io Assi,ynmerir of 
L I ~ ~ , I ~ W \  IMemorandum Opinion and Order. 16 FCC Rcd 203.11, y[ 18 (2001). 

I '  

111 r i ip illatr?r of'il~neridnirnt oj Parrs I .  21. 73. 71 and 101 of the Conimissi~ni's 
h'iil<,,\ i o  F'ucrlirurr die ProvrAiori of F i ~ e t l  urd Mobile Broadband Access, Ediicarronal 
u r i d  Orli1,r A ~ l ~ ~ a i i t e d  ServiceA iri rlw 2150-2162 and 2500-2690 MH: Bands, 18 FCC Rcd 
6722 ( 2 0 0 3 )  

; ,  
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licensees to the realigned band plan. Nextel has acquired substantial expenence that 

would prove quite useful in such a trunsitioning process. In particular, over the past five 

years, Nextel has relocated numerous incumbent licensees in the 800 MHz band to clear 

SMR channels for CMRS use in Economic Areas throughout the country Grant of the 

Assignment Applications would permit Nextel to apply this expenence to the planning 

and implementation of the Commission’s proposed realignment of the MDS and ITFS 

bands. This, in turn. would help advance the MDYITFS NPRM’s goals of promoting 

competition, innovation and investment in these bands 

B. The Proposed Assignment Will Have No Anticompetitive Effects 

The proposed licensc assignments raise no competition issues because the 

Assignors and the Assignee compete in different product markets As descnbed above. 

Assignors offer fi.red wireless broadband data services to small and medium-sized 

businesses on a non-common carner basis, while Nextel offers CMRS These different 

services are not reasonable substitutes for each other A consumer seelung a CMRS 

provider clearly does not view the fixed services currently offered over the Licenses as an 

option, while a business customer seelong a broadband data service does not view 

I‘ MDSITFS NPRM ’$ 1. 

The Commission has previously treated CMRS providers as part of a single 
product market See In rhe Marrer of Implemenruriori of Sections 3(n) and 332 of rhe 
Comrnimicarrons Act, Third Report and Order. 9 FCC Rcd 7988, g[g[ 37 et seq. (1994), see 
n l ~ o  Applrcarroiis of Newel C~~inniliiiicarrori.~. lnc. for Transfer of Corirrol of OneComrn 
Corporation, Order, 10 FCC Rcd 3361. 1 27 (WTB 1995). In die Mutter of Applicatron~ 
of Motorola, Iric For Consenr to Assign 800 MH; Licenses ro Nextel Communicurions, 
fnc., Order, 10 FCC Rcd 7753, 1 17 (WTB 1995). Moreover, Congress created the 
CMRS classification of mobile services in 1993 due to the convergence of numerous 
pnvate and common carner mobile services, such as cellular, 800 MHz SMR and 900 
MHz SMR, that were fulfilling similar consumer needs through similar service offenngs. 
Omnibus Budget Reconciliation Act of’1993, Pub. L. No 103-66, 107 Stat. 312 (1993) 

I5 
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Nextel’s current mobile telecommunications services as an option. Indeed, in its most 

recent report regarding the deployment of advanced telecommunications services, the 

Commission listed chic modem service, DSL. optical technologies, terrestnal fixed 

wireless service5 (includin~ hlDS and WCS), and satellite services as “last mile” high- 

speed data technologies, bur did n o t  include CMRS in this list ofcompetitors.16 

Even assuming the 4 w ~ n o i \  dnd the Assignee competed in the same product and 

Zeozraphic markets. the pioposcd trmsdction would not raise competltion concerns The 

Commission has found that “thcie is eflective competition in the CMRS marketplace,” 

includins in rural areas Ne\icl’s acquisition of Assignors’ nyhts in the Licenses 

clearly will not diminibh rhi5 I-obust competition in any area The Assignors have no 

mobile telecommunications bcr\ i ce  customers. and have only 1400 fixed wireless 

customers in 13 markets - \ \e l l  under cine tenth ot one percent of the total number of 

high-speed data subscnhers i n  the busines? sector Moreover, although Nextel intends 

1: 

lriyuity Coriceniiri,q rlie Di,plmiiii,iit of Advanced Telecuinmiiiiicarions Capabilit); 
ru All Aniericaiis 111  a Rru~oriuhli~ mid Tiviely Fashion, and Posxble Sreps Sreps ro 
Accelerure Siich Drplowierlr Piirwum tu Secnori 706 offt ie Tdecomrnunicarrons Act of 
1996. Third Report. 17 FCC Rcd 2S44, 11 42-60 (2002) (“2002 Advanced Services 
Deplovinrnt Report”) In this repon. the Commiss~on defined a “high-speed” data service 
as providing a downstream or upstream transmission speed of more than 200 lulobits per 
second (“kbps”). Id. 1 9  Although CMRS carners. including Nextel, offer mobile data 
services, the.data rates of these services currently fall below 200 kbps. Set Eighrh 
CMRS Cumpermon Reporr y[ 18 (mohile telephone carners offer mobile data services at 
“data transfer speeds typically ranging from 30 to 70 [kbps] per second ..., wlth 
maximum data rates of up to 144 hbps tor some carners“) 

I 6  

Eighlh CiWRS Cornperrlrori Reporr ?¶ 12-13 

See 2002 Advanced Ser~ices Deplovn7erir Rrporr ¶4[ 30-31 (reporting that, as of 
June 30. 2001, there were a totdl ot Jpproximately 7.8 million high-speed residential 
subscnbers and I 8 million high-speed lines in service to large business and institutional 
customers) 

17 

I S  
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to use the Licenses to provide innovative services to customers, the current band plan and 

technical rules governing the MMDS spectrum, which makes up a significant portion of 

the Licenses. makes the provision of such services difficult. As the Commission has 

recognized i n  the pending proceeding that proposes to revise these rules, “the existing 

regulatory structure has limited the ability of operators to deploy two-way services and 

made i t  nearly impossible to provide mobile services.”” 

C. 

The Assignee is legally, financially. techn~cally, and otherwise qualified to hold 

the Licenses. The Assignee is not a cable operator, and therefore the proposed 

transaction does not implicate the cable-MDS cross-ownership provisions set forth in 

section 613 of the Act and section 21.912 of the Commission’s rules.” The proposed 

Assignment will also comply with the foreign ownership provisions of section 310 of the 

Act and section 21 4 of the Commission’s Rules ’I 

V. PROCEDURAL ISSUES 

The Assienee Is Oualified to Hold the Licenses 

A. 

In response to objections raised in the bankruptcy proceeding by vanous ITFS and 

MMDS licensees (“Spectrum Lessors”) who  have entered into excess capacity 

agreements w i t h  WBS or its affiliates. WorldCom and Nextel amended the Asset 

Purchase Agreement on July 22, 2003 to modify, among other things, Sections 7.26 and 

7.29 of the Agreement (the “Modifications”) See Appendix A hereto. The Modifications 

Sections 1.935 and 21.29 of the Rules 

’ ”  

’” 
‘I 

MDYITFS NPRM n 2 n 3 

47 U.S C 4 533(a): 47 C FR. 5 21.912 

47 U.S.C 3 310,47 C F.R. 5 21 4. 
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expanded and clanfied the nghts of the Spectrum Lessors to access ce r tm equipment 

and towers u x d  or useful for their operations 

In exchange for WorldCom and Nextel agreeing to make the Modifications. the 

Spectrum Lesors agreed to nithdraw their objections in the bankruptcy court. There was 

no other consideration, cash or non-cash, given by WorldCom or Nextel to the Spectrum 

Lessors. or from the Spectrum Lessors to WorldCom or Nextel Further, there was no 

untten or verbdl qreement betLbeen the Spectrum Lessors and WorldCom or between 

the Spectrum Lessors and Nextel that would prohibit the Spectrum Lessors from filing 

petitions to deny, informal objections, or any other pleading at the Commission regarding 

the Assignment Applications As il consequence, sections 1.935 and 21.29 of the 

Commission‘s rules, which govern agreements to dismiss FCC pleadings in certain cases. 

ai-e not applicable. -- 
,> 

B. WorldCom Reorganization Transaction 

WorldCom and its subsidlanes (as debtors-in-possession) have filed applications 

(“Reorganization Applications”) to assign vanous FCC authonzations and licenses. 

includinz the Licenses. to these subsidianes operating under the newly reorganized MCI. 

Inc (“Reorganized Entity”) as part of its emergence from Chapter I 1  bankruptcy The 

Cornmissrow placed these Reorganization Applications on Public Notice on July 9. 

2003.~-~ 

7 1  In an abundmce of caution. Nextel and WorldCom are provlding Declarations 
from e x h  party that certify that there was no consideration given by WorldCom or 
Nextel to the Spectrum Lessors. or trom the Spectrum Lessors to WorldCom or Nextel 
Those declarations are attached at Appendix B. 

.. 

P I I ~ ~ ~ L  Norice, DA 03-2193, WC Docket No. 02-215 (released July 9, 2003) 2 3  
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As contemplated by the July 9. 2003 Public Notice (at note 12). the Assignment 

Applications to assign the Licenses from the Assignors (as debtors-in-possession) to the 

Assignee are being filed dunng the pendency of the Reorganization Applications. The 

Assignors and the Assignee request that the Assignment Applications be accepted for 

filing and processed separately from the Reorganization Applications. As provided in the 

July 9, 2003 Public Notice, upon grant and consummation of the Assignment 

Applications, WorldCom wil l  amend its Reorganization Applications to remove the 

Licenses from that proposed transaction to the extent the Reorganization Applications are 

still pending before the Commission. In the event the Reorganization Applications are 

approved and consummated pnor to the grant of the Assignment Applications, the 

Assignors will file any necesbary amendments to the Assignment Applications to reflect 

the assignment andor transfer of the Licenses to the Reorganized Entity. In such an 

event, the Assignors and the Assignee request a blanket exemption from any applicable 

cut-off rules so that any such amendment to the Assignment Applications would not be 

treated as a major amendment requinng a second public notice penod. Treatment of 

these applications in this manner would be consistent with pnor FCC decisions regarding 

the processing of assignment or transfer applications that are affected by larger 

transactions undertaken for legitimate business purposes.” 

C. New Authorizations. Construction Permits. and Pendine Applications 

See. e.y , In the Mutter of Applications of PacifiCorp Holdings. Inc. and Centuq 
Te/ep/zorie Enterprise&, Inc , Memorandum Opinion and Order, 13 FCC Rcd 8891, y[ 45 
(WTB 1997). In the Mutter oj Applications of Craig 0. McCuw and American Telephone 
and TeIegruph Co , Memorandum Opinion and Order, 9 FCC Rcd 5836, 1 137 11.300 
(1994); In the Matter of Application of Centel COT. and Sprint Corp., Memorandum 
Opinion and Order. 8 FCC Rcd 1829, y[ 23 (CCB 1993) 
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The Assignors have on file applications for new or modified facilities and may 

file for additional duthonzations for new or modified facilities, which may be granted 

dunns the pendency of the Assignment Applications. Accordingly, the Assignors and the 

Assignee request that the Commission’s grant of the Assignment Applications include 

authonzation for the Assignee to receive assignment of (1) any authonzations issued to 

the Assignors in the followins services MDS, MMDS, WCS, point-to-point microwave, 

SO0 MHz land mobile radio service. CARS, and satellite receive-only earth stations from 

the date of the Assignment Applications until the consummation of the transaction 

follouing Commission approval. ( 2 )  construction permits held by the Assignors that 

mature into licenses after closing and that may have been omitted from the Assignment 

.Applicitrons, and ( 3 )  applications that have been, or which may be, filed by the 

,Asbignoi-s dnd that are pending at the time of consummation of the transaction Such 

action would be consistent with prior decisions of the C o m m i ~ s i o n . ~ ~  

VI. CONCLUSION 

For the reasons stated above, the assignment of the licenses to the Assignor will 

cumply wi th  the Commission’s rules and serve the public interest. The Assignors and the 

Asblsycc consequently request that the Commission grant the Assignment Applications. 

~. 
SCJ.~.  e’.s, ATdiT-Mrd~uOize Merger Order, 15 FCC Rcd 9816, ‘fi 185 (2000); I n  

t h  hliriier (it A ~ ~ / I C U ~ Z O I I J  of PuczjiCorp fioioldrtigs, Inc and Century Telephone 
ErrierpriwA, lric . Memorandum Opinion and Order, 13 FCC Rcd 8891, 11 45, 47 (WTB 
1997 ). IrI rhc, Murter of Appliutions of Pac$c Telesis Group and SBC Commnnicatiorzs, 
I I I L . .  Memorandum Opinion and Order, 12 FCC Rcd 2624.1 93 (1997), In the Matter of 
~ \ ~ p / r i u ~ r o r i , ~  of Crurg 0. McCuw and American Telephone and Telegraph Co , 
Memorandurn Opinion and Order, 9 FCC Rcd 5836, ¶ 137 n.300 (1994). 
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APPENDIX A 



EXHIBIT E 

AMENDMENTS TO THE AGREEMENT 



1. 
amended and restated in its entirety to read as follows: 

The definition of “FCC Ru1es”in Section I .01 of the Agreement is hereby - 
“‘FCC Rules’ means Title 47 of the Code of Federal Regulations, as amended at 
any time and horn rime to time, and any and all FCC decisions and policies issued 
pursuant to such regulatlons and the Communications Act, as hereinafter 
defined.” 

Section 5.04(iii) of the Agreement is hereby amended and restated in its entirety 2. 
to read as follows: 

“(iii) filings with and approvals of the Federal Communications Commission (the 
“FCC”) - as required under the Communications Act of 1934, as amended, (the 
“Communications Act”) and the FCC Rules,” 

Section 6.04(iii) of the Agreement is hereby amended and restated in its entirety 3. 
to read as follows: 

“(iii) filings with and approvals of the FCC as required under the 
Communications Act and the FCC Rules,” 

Section 2.02(iv) of the -4greanent is hereby amended and restated in its entirety 4. 
to read as follows: 

“(iv) 
Company Pending Applications that are granted and licenses that are issued as a 
result thereof by the FCC to any Seller during the period from the date of this 
Agreement to the Closing Date (the “Camuanv FCC L I C ~ S ~ ’ ) ; ’ ’  

The second sentence of Section 5.06(a) of the Agreement is hereby amended and 

the nghts m and to the FCC Licenses listed on Schedule 2.02(iv), and any 

5. 
restated in its entirety to read as follows: 

“For the avoidance of doubt, the foregoing sentence of thts Section 5.06(a) does 
not apply to Sellers’ rights, titles, if any, and lntaests under (i) the Real Property 
Leases, which are instead addressed in Section 5.07 or (ii) FCC Licenses, which 
are instead addressed in Sections 5.1 1.5.12 and 5.13.” 

Section 7.26@) (Favorble Title Ruling) of the Agreement is hereby amended and 

- 

6. 
restated in its entirety to read as follows. 

”@) Favorable Title Ruling. 

(i) If the Bankruptcy Court rules that a Seller has good title to 
the Common Equipment and that Seller is entitled to transfer good ride to such 
Common Equipment to Purchaser h e  and clear of all Liens (other than those that 
would be terminated at the Closmg pursuant to the Approval Order), then such 



Seller shall transfer such Common Equipment to Purchaser at the Closing as 
provided in this Agreement. 

_. (ii) In the event that a Seller rejects an Affected Lessor’s 
spectrum lease, then (A) Sellers shall, at their sole option, either conhnue to 
operate and permit such PSfected Lessor to use the Common Equipment until the 
Closing Date or, if Sellers cease to operate such Common Equipment. will 
provide such Affected Lessor with hr t y  (30) days prior wntten notice of ceasing 
to operate such equipment and (J3) subject to subsection (iv) of this 
Sechon 7.26(b), (x) after the Closing and for so long as Purchaser continues to 
operate the Common Equipment, Purchaser will provide such Affected Lessor 
with free use of and physical access to such Common Equipment; (y) if Purchaser 
ceases to use the Common Equipment, then Purchaser shall (1) pmvide written 
notice of such discontinuance to the Affected Lessor, and (2) pant the Affected 
Lessor a one m e  option to purchase or otherwise acquire the Common 
Equipment within thirty (30) days of the date of such nohce, on the terms and 
conditions (other than wth respect to the timing of the purchase or acquisition) 
ser forth in the Affected Lessor’s rejected spec- lease; and (2) if Purchaser 
wishes to terminate, not renew or otherwise abandon a Tower Site Lease with 
respect to a Transmission Tower or Tower Sire upon which Common Equipment 
is located or otherwise ceases to use such Transmission Tower or Tower Site, 
Purchaser shall offer to assign such Tower Site Lease to the Affected Lessor 
subject to the recapt of any third party consents and approvals that may be 
necessary in connection wth  such assignment; provzded, however, that Purchaser 
shall have no obligation to incur any out-of-pocket costs or expenses in 
connection wtb such assignment (including, without lirmtation, legal fees and 
expenses) unless Purcharer has received a written undertaking fiom the Affccted 
Lessor (in form and substance satisfactory to Purchaser), to reimburse or pay 
Purchaser for such reasonable costs or expenses or otherwise enters into a similar 
expcnse arrangement that is satisfactory to Purchaser, in which caSe Purchaser 
shall use its commercially reasonable efforts to facilitate such assignment; 
prowded,furfher, that the Affected Lessor must accept Purchaser’s offer to assign 
such Tower Site Lease within thirty (30) days &sr the date of wrinen notice of 
such offer 

(1.) If’ an Affected Lessor fails to exercise its option to purchase 
or acquire the Common Equipment or assume the Tower Site Lease w t h  the 
afm&entioned thirty (30)-day periods, Purchaser shall have no further obligation 
to sell, assign, transfcr or otherwise convey tbc Common Equipment or the related 
Tower Site Lease, as applicable. to the Affected Lessor and shall have no further 
obligarion to provide use of or physical access to such Common Equipment to the 
Affected Lessor. 

(iv) Notwithstanding anything to the contrary in this Agcement 
or any Ancillary Agreement, Purchaser’s obligation to comply with the provisions 
of Section 7.26(b)(u) are conditioned upon Purchaser receiving a written 
agreement and acknowledgment &om the Affected Lessor addressed to Purchaser 



to the effect that: (A) Purchaser IS in no way assuming any of the obligations 
under the rejected spectrum lease (or under any other spectrum lease which is not 
included in the final Acquired Assets); (B) although Purchaser will grant kee use 
of the Common Equpment as provided in Secbon 7.26@)(1i), Purchaser will not 
have any obligation to maintain such Common Equipment or any responsibility 
for the functionality of that Common Equipment (C) the Affected Lessor will not 
be entitled to physical access to Common Equipment unless (i) Purchaser will 
incur no fees, charges, expenses or other costs in connection with prowding such 
access, (ii) Purchaser gives its prior written consent to such access (such consent 
not to be unreasonably withheld or delayed), and (iii) either Purchaser’s Tower 
Site Lease expressly permits Purchaser to allow such Affected Lessor to have 
physical access to the Common Equipment or such AEected Lessor has obtained 
wntten permission to physically access the Common Equipment fium the lessor 
under the Tower Site Lease; @) ifpurchaser consents to the Affected Lessor 
receiving physical access to the Common Equipment as contemplated III the 
preceding clause (C), the Affected Lessor must (i) comply with any and all 
reasonable conditions unposed by Purchaser in connection with granting such 
access, mcluding, without limitation, any requirement that such access OCCLU 
under the supervision of Purchaser’s designated technical specialists and in a 
manner that does not interfere with the operation of the Transmission Tower or 
prwlses, (ii) in a wnting signed by Purchasa and such Mected Lessor, to the 
extent pemutted by law, indemnify Purchaser and hold Purchaser harmless &om 
and against any loss, cost or damage suffered or incurred by Purchaser or any 
claim against Purchaser that may arise from or in connection with the Affected 
Lessor’s physical access to the Common Equipment and/or enby to the premises, 
Transmission Tower OT Tower Site, (iii) maintain comprehensive general liabihy 
(occrunence) murance in an amount of not less than Sl,OOO,OOO covering any 
accident, injury or claim for damages or other recourse arising m connection with 
Purchaser grantmg physical access to the Common Equipment andor entry to the 
premises, Transmission Tower or Tower Site to the Affected Lessor, to be 
evidenced by delivering to Purchaser, prior to the Affected Lessor physically 
accesslng the Common Equipment andor entering the premises, Transmission 
Tower or Tower Site, a certificate of insurance that names the Purchaser as an 
addlhonal insured thereunder, or in the event that the Affected Lessor is a 
governmental instrumentality that is self-insured under state law, provides 
evidence of self-insurance in an amount not less than $1,000,000; and (iv) restore 
the premises, Transmksion Tower and Tower Site and any improvements thereto 
to the~condihon in which the same were found before any such entry upon the 
premises, Transmission Tower or Tower Site was undertaken: (E) the duration of 
any nght to use the Common Equipment shall cease upon the earlier to occur of 
(i) the explrabon of the th~rty (30) day offer penod w h i n  whlch to purchase or 
acquire the Common Equipment after Purchaser discontinues use of the Common 
Equipment, or (ii) rhe expiration of the thirty (30) day offer period wthir~ which 
to assume a Tower Site Lease as contemplated in Section 7.26(b)(ii)(C); (F) the 
Affected Lessor may not assign its right to use Common Equipment or its nght to 
assume a Tower Site Lease and any attempt to do so wi l l  terminate the Affected 

A- 



Lessor’s right to assume such Tower Site Lease and any right to use such 
Common Equipment; and (G) Purchaser’s obligations under t h i s  Section 7.26@) 
shall immediately terminate without liability to Purchaser if the Affected Lessor 
leases the spectrum under its FCC License to any Person other than Purchaser or -- 
one of its Affiliates. 

(v) For the avoidance of doubt, the provlsions of this 
Section 7.26(b) shall hc applied on a site-by-site basis with respect to the 
Common Equipment located at such site and neither Sellers nor Purchaser shall 
have any obligation to operate, provlde use of or access to Common Equipment to 
an Affected Lessor at any other Transmission Tower or Tower Site.” 

Section 7.29(b) ( T k d  Party Dedicated Equipment) of the Agreement IS hereby 7. 
amended and restated in its enhrety to read as follows: 

“(b) Subject to the provisions of Section 7.29(a), within six (6) months 
afler the Closing Date, Sellers shall sell, assign, transfer, convey and deliver all of 
their respective nght, title and interest in and to any Third Party Dedicated 
Equipment at its f a r  market value to the third party holder of the ITFS FCC 
License to whom such equipment’s use is dedicated, on reasonable terms and 
conditions othemse satisiaaory to Sellers. Prior to any such sale, Sellers shall 
permit such ITFS FCC licensees to continue to use such equipment free of charge; 
provided, however, that Sellers shall have no obligation to maintain, repair, insure 
or operate any Thrd Party Dedicated Equpment or any responsibility for the 
functionality of such equipment. If and to the extent thst Sellers do not sell, 
assign, transfer or otherwise dispose of any such equipment within six (6) months 
after the Closing Date, then Sellers shall execute a bill of sale to assign and 
transfer the remaining equipment not so disposed of to Purchaser at no cost to 
Purchaser; provided, however, that if prior to such date Sellers have entered into 
an a p e m e n t  to sell, assign, -fer or otherwise dispose of any such remaining 
equipmenL Sellers shall transfer the same to Purchasers only if and when such 
agreement is termmated prior to the consummation of such sale, assignment, 
transfer or other disposition.” 

The following paragraph shall be inserted as a new paragraph at the end of 8. 
Secuon 7 79@) (Third Party Dedicated Equipment) of the Agreement: 

: “If any Third Party Dedicated Equipment is located on a portion of an 
acquired Trmsrmssion Tower or a Transmission Tower or Tower Sir+ that is thz 
subject of an acquired Tower Site Lease, after the Closing, Purchaser shall 
provide the owner of such equpment wth continued authorization to locat- that 
Third PKty Dedicated Equipment on Purchaser’s leased portion of that 
Tmsmssion Tower or Tower Site, or lfthat Transmission Tower is an acquired 
Transmssion Town, on the portion of that Transmission Tower where such Thud 
P a r t y  Dedicated Equpment is located as of the date of this Agreement, on 
commercially reasonable terms (indudmg economc terms) to be ageEd between 
Purchaser and the owner of such equiprnent;provlded, however, that 



(i) Purchaser’s obligations under this Section 7.29 with respect to the Third Party . 
Dedicated Equipment shall immediately terminate without liability to Purchaser if 
the o w c r  of such equprnent leases the spectrum under its FCC License to any 
Person other than Purchaser or one of its Affiliates, (ii) the owner of the Third 
Party Dedicated Equipment may not assign its right to locate the Third Party 
Dedicated Equipment on the applicable Tranmssion Tower or Tower Site and 
any attempt to do so will terminate Purchaser’s obligation to permit the owner of 
such equipment to locate such Third Party Dedicated Equipment on such 
Transmission Tower or Tower Site, (iii) Purchaser is in no way assuming any of 
the obligations under any rejected spectrum lease relating to such Third Party 
Dedicated Equipmcnt, (IY) although Purchaser will authorize the continued 
location of Third Party Dedxated Equipment on Transmission Towers or Tower 
Sites as contemplated above, Purchaser will not have any obligation to maintain 
Third Party Dedicated Equipment, any Transmission Tower or any Tower Site or 
any responsibility for the functionality of any Third P a y  Dedicated Equipment, 
any Transmission Tower or any Tower Site, (v) Sellers shall be authorized to 
locate any Thrd Party Dedicated Equipment it may own upon the premises or 
Transmission Tower where il is located as of the date of thls Agreement for the 
six (6)-month penod following the Closing Date h e  of charge, and (vi) the 
duration of any authonzation to locate Third Party Dedicated Equipment on any 
portion of any Transmission Tower or Tower Site pursuant to this paragraph shall 
terminate, with reasonable prior notic- to the owner of such equipment, upon the 
earlier to occur of (A) Purchaser’s discontinued use of any essential equipment 
currently located on the Transmission Tower or Tower Site, or (33) Purchaser’s 
terminahon or abandonment of the Tower Site Lease or Transmission Tower, as 
applicable. For the avmdance of doubt, $Sellers sell, assign, transfer or 
orhenvise dispose of any Third Party Dedicated Equipment after the Closing in 
compliance with Sellers’ obligations under this Section 7.29, then provided such 
assignee or transferee IS fhc holder of the ITFS FCC License to whom such 
equipment’s use is dedicated, Purchaser shall provide the new owner of such 
equipment with the same rights as set forth in this paragraph (other than the ri&ts 
set  forth m subsection (v) of this paragraph), provided that the new own= and 
Purchaser can agree upon commercially reasonable terms for the continued 
locatlon of thc equipment on Purchaser’s leased portion of that Transmission 
Tower or Tower Site, or if tha Transmission Tower is an acquired Trammssion 
Tower, on the porhon ofthat Tranmussion Tower where such T h d  Party 
Dedicated ~ Equipment is located as of the date of thls Agre=ment” 

The following items shall be added at the end of the Tower Site Leases ponion of 

^c 

. 

9. 
Schedule 2.02(i) (Red Property Leases) oithe Agreement, such items to be addiuonal 
Tower Site Leases: 
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APPENDIX B 



DECLARATION OF JOHN WILLMOTH 

I am employed by Nextel Communications, Inc as Vice President. 

I was responsible for negotiating the Asset Purchase Agreement (”Purchase Agreement”) 
dated Ju ly  8. 2003 for the sale of substantially all of the assets of WorldCom Broadband 
Solutions, Inc (the “Assers”) to Nextel Spectrum Acquisition Corp. (“Nextel”), a 
subsidixy of Nextel Communicxions. Inc., for $144 million in cash and non-cash 
consideration consisting of a 3 year extension of a customer contrilct between subsidianes 
of WorldCom, Inc. and Nextel Communications, Inc. 

The Purchase Agreement was amended on July 22, 2003 to modify, among other things, 
Sections 7.26 and 7.29 (the ”Modificarions”). The IModifications expanded and clanfied 
the nghts of spectrum lessors to access certain equipment and towers used or useful for 
rheir operations. 

In exchange for WorldCom and Nextel agreeing to make the Modifications, vmous ITFS 
and ,MMDS lessors (the “Spectrum Lessors”). who had filed with the Bankruptcy Coun 
objections or limited Objections 10 the sale of the Assets, agreed to withdraw rheir 
objections. There was no other consideration, cash or non-cash. given by Nextel to the 
Spectrum Lessors, or from the Spectrum Lessors to Nextel Further, there was no wntten 
or verbal agreement between Nextel and :he Spectrum Lessors that would prohibit the 
Spectrum Lessors from filing peritions to deny, informal objections or any other 
pleadings with the Federal.Communications Commission (“FCC”) in response to the 
assignment of license applications to be filed by WorldCom to assign to Nextel the FCC 
Licenses that are pan of the Assets. 

I declare under penalty of perjury that the foregoing statement is true and correct to the 
best of my knowledge and belief 



DECLARATION OF JOHN COAKLEY 

I am employed by WorldCom, Inc. 85 Director, Corparatc Development. 

I was responsible for negotiating the h a e c  PIlrehaPe A m e n t  (“Purchase AgRanent”) 
dated July 8,2003 for the sale of suhsUntidy dl of the web of WorldCom Bmadband 
Solutinna, Inc. (the ‘‘As9&’7 to Nextel Spccmrm Acquisition Carp. (WezteP’), a 
subsidiary of Ncxtel CommUiCahOnS, Inc., for 5144 million in caah and nonzash 
consideration consisting of a 3 year urten8ion of 8 customer contract between subsidiaries 
of WorldCom, hc. and Nextel CommuniUtiane. lac. 

The Purchase Agreement was amended on July22.2003 to modify, wang othcr fhings, 
Sations 7.26 and 7.29 (the “Mod~fications’’) ’Ilae Modifications expanded and clarified 
the rights of ~ p e ~ m ~ n  lessors IO ncces6 certain equipmen! and towers used or useful for 
their opaations. 

In exchange for WorldCom and Ncxtci ngr&g 0 mako the Modifications, vpious ITFS 
and MMDS lesson (the “Spectrum Lessom”), who had fled with the Bankruptcy Court 
objections of limited objections to the sale of the Aaeds. agreed to withdraw their 
objectiom~ There was no other consideraBw. unh or nnn-faeh, given by WorldCom to 
the Spactrvm Lessors, or from the Spectrum Lssame to WorldCom. Further, there was 
no written 01 verbal agreement betwem Worldcorn and the SpectMn Lessors that would 
prolubit the Spectrum Lessors born f i h g  pctitiona CO deny, informat objections or any 
other pleadmgs with the Federal Commumcatim Cnmmiasiion (“FCC”) in xesponse to 
the assignment of license Jpphcntinna to be fled by WorldCnm to assign to Nartcl thc 
FCC Licenses that are part of thc Assets. 

I declare under penalty ofpejury that the hmgaing statcmsnt IS true and correct to the 
bwt of my bwiedge  and belief. 
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EXHIBIT 111.14 

Nextcl Communications. Inz owns 100% of Nextel WIP COT. Nextel WIP 
Corp oL\ns ibout 32% 01 Nevtel Partners, Inc Therefore, Nextel Communicdtions, 
Inc , the pat-ent company of Ne\tel Spectrum Acquisition Corp., has an indirect 
ownership i n t e r e ~ ~  in the conimunica~ions company Nextel Partners, Inc 

Nextel Pnrtners, Inc is a puhlicly-traded, 800 MHz licensee affiliated with Nextel 
Communications 2nd sen  tng over SOO.000 subscnbers in medium and smaller markets 
throushout the U S The CAI signs 01 the numerous 800 MHz stations licensed to Nextel 
Partners. Inc are ~ \ . a t l i b l e  \ 12 the Commission's Universal Licensing System. 

' B.15c.d on Nr\td Communicdiions, I n i  '\ 2002 I O - K  tlllng with  the Securiiies and Exchange Commlsslon, 
t1lc.d March 27. 2003, report~ng Nextel C~~mmunic.~iions' ownershlp of Nextel Partners. Inc as ot 
December -3 I. 2002 


