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DI B Entetprises. inc ("DLB™) hereby files its Reply in response to the Enforcement
Bureau’s ("Burcau™) Opposition' to Request lor Special Permussion o File Exceptions
I'sceeding Twenty [sic] Pages (“"Opposition™)  On September 8, 2003, 1n response to the Initial
Decision ol Admumistrative Law Judge Arthus 1 Steinberp. FCC 03D-02. releascd August 8.
2003 (the “Imittal Decrsion™). Ronald Brasher. Patricia Brasher and DL each filed their own
appeal of the Inimal Decision. and cach appeal was titled “Exceptions ™ T'he three defendants
collectively filed two additonal documents  The three detendants tiled one appeal titled
" ombmed Lxceptions™ and a document titled “Request for Special Pernuission fo File
Combined Fxcepnions Exceeding Lwenty Tive Pages™ ("Request™)  In their Request, the
delendants asked for the Commussion, for the sake of clarity, to aceept their Combined
I"xceptions n tieu of the three mdividual Fxceptions concurrently placed on fite, and to grant
permission tor the Combined Faceptions to exceed the twenty {ive (25) page himit imposed by
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The Burcau provides no citation to rule m support ol its Oppositton [ the Commuission
deems the Burcau™s Opposition not properly brought. Defendant respectfully requests disnissal
ol the mstant Reply as moot



On September 12,2003 the Enforcement Bureau (“Bureau ) filed 1ts Opposition  The
Opposition states that the Burcau 1s opposed 10 the Commission’s acceptance of the Fxceptions
iled by each individual defendant. the Combined Exceptions and the Request  The Bureau's
areuments can be summarized as tollows (1) the individual defendants were not each entitled to
lle therr own appeal. (2) the individually fited Exceptions should collectively be deemed to
cxeeed the page mitation preseribed in Secuon 1 277(c) of the Comumussion’s rules. and (3)
there 15 no precedent 1o support the [ihng of the Combined Exceptions  The Burcau suggests that
the Commission should disnuss the Request, the Combined Exception and the individual
I"xeeptions, order the defendants to immediately and collectively file a single set of Exceptions.
and grant the Burcau len (10) addonal days 1o respond to the refiled single, twenty-five (25)
page sct ol Txeeptions  As discussed below. the Bureau’s arguments and suggestions arc wholly
without merit. arc unsupported by precedent. seek o deprive the detendants of their right to due
process under the law, were presented n a pleading that 1s not in compliance with the
Commssion’s rules, and should be dismirssed by the Conumission

] Lhe Individual Defendants Are Each Entitled (o File Theirr Own Appeal

The Burcau proffers the argument that defendants who have cooperated to collectively
forward a unified defense during a hearing are prohibited Irom cach imdividually subnutting ther
own appeal  In support of this proposition, the Burcau states 1n 1ts Opposition the defendants are
plaving fast and loose with the Commussion’s requiiements’ by each electing to individually file
their own I'xeeptions to the Inthial Decision Opposttion at 2 o establish that the individual
defendants wie prohibited [rom filing their own Exceptions. the Bureau cites no relevant

precedent. but instead relies on a showing that the defendants have 1n the past pooled their



resourees to collectively defend what they deem to be common iterests  [he Bureau accurately
notes that the delendants were represented by one set of attorneys, collectively filed a single
Proposed Findings of Fact and Conclusions ot Law. and collectively filed a single Reply to the
Bureau’s Praposed Findings of Fact and Conclusions ol Law °

I he Bureau’s analysis reflects no more than the fact that the detendants pooled therr
resourees to defend themselves m a matter in which they admittedly had a close commonalty of
micrest However. the Bureau ignores the lact that the Order to Show Cause. llearmg
Desienation Order and Notice of Opportunity for Hearmg (“Hearing Designation Order™)
mdividially named cach separate party defendant. direeted that each separate party defendant be
mdividually served a copy of the Hearing Designation Order, and warned that a failure by any
rdivictual party 1o make an appearance would act as a warver of (hat party’s right (o be heard -
but not of the right for other defendants to be heard 1t has been clear from the very mception of
this matter that each individual defendant had mdividual interests  [n that regard. Ronald
Brasher. Patricia Brasher and DLB I'nterprises. Inc cach (iled a separate Notice ot Appcarance
on September 5. 2000

I he dlogic of the Burcau's position 1s evident from a cursory review of the rule entitling
parties 1o appeal an Intial Decision The Commuission’s rules state ™| wlithin 30 days after the
date on which public release of the full text of an imtial deciston 15 made. or such other time as
the Commussion may specify. any of the parties may appeal to the Commusston by filing

exeeptions to the imtial decision 7 47 C F R § 1 276(a)(1) (emphasis added) 1t could not be

" Detendant avers that the defendants” carlier combined cfforts spared the resources of
the Court and the Bureau. and that the Request would have the same positive ellect for the
Bureau and the Commussion
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clearcr that the Commussion mtended to allow any parties to a proceeding to file their own
appeal

Fhe plam language of the 1ule contains no limitation on an individual party’s right to
appeal other than the page limit and other extrancous administrative matters described later in the
rule  The Commission’s rule 1s necessary to elfectuate the due process nghts ot each defendant
I he Bureau’s agument that the indin idual defendants have no imdividually-held right to appeal is
unsuppeorted by precedent. law or rule, and none 15 olfered by the Bureau in support of 1ts
stiangely shrill submission The night to due process entitles any defendant an opportunity for 1ts
grievances to be heard. evenif that defendant 15 married to a codefendant The Burean’s
proposal 1o amalgamate the defendants” individual nights to appeal mto a smgle, collective rnght
1s legally unsupportable as those nights cannot be reduced by merger for the convenience of the
Bureau. as cach party s right 15 inextimguishable and nalienable

[ he Commuission must note that had any individual defendant failed to file a Notice of
Appearance. that defendant would have been deemed to have warved its right o a hearing in
accord with 47 C F R § 1 92¢a). causing the facts as described in the Hearmg Designation Order
to he presented to the Commussion for the Commussion’s disposition at s discretion 47 C.F.R
3 192(¢)and (d)  Accordingly. 1f DLB failed (o enler 1ts notice of appcarance, its mdividual
interests 1n this matter would have been ruled upon by the Commssion Jong ago  Since the
Commission’s Rules would have applhied 1o DLB individually under those circumstances, and not
to any other named party. it 1s apparent that defendants alone hold the right and obhigation to

appear before the agency



Swtlarly. had DLB fasled to appeal the hatial Decision, the heenses held by DLB would
have automatically cancelled in accord with the terms o/ 47 CFR § 1 276(e) In such an
mstance. the licenses of the 1emamimg two defendants would nevertheless continue to be valid
despite the clection of DB to file Fxeeptions  Furthermore. the right of the remaining
Jdetendants 1o appeal the Imtal Deciston would be unchanged  Thus. as with the example
deseribed above, 1t1s clear that DLB"s rights are individual to it, and scverable {rom the other
defendants  As such s the case. the Burcau’s posttion 1s simply contrary to logic and law.

2 | he Individual Detendant’s Fxeeptions Cannol be Deemed a Single Appeal for the

Purposes of Calculating Compliance With the Page Limutation Lixpressed m Section
1 277(c} of the Comimission’s Rules

Fhe Commussion’s rules afford cach ot the defendants an absolute nght to file their own
I scepuons to the Imual Decision  Accordingly. the combined page length of the mdividual
I-xceptions 1s irrelevant towards the calculation of the page hmit expressed in 47 C R §
| 277(¢) So long as ¢ach of the Fxeeptions comphied with the page Tt preseribed in Section
| 277(c) each ol the Exceptions 1s vald. and because DLB’s Exceptions was less than twenty
fve (25) pages in length, 1015 vahdly before the Commssion

I'he Bureau argued “that the intent ol the 25-page limitis o focus exceptions to germane
matters. and to avord re-litigatig the entire case before the Commission ™ Opposition at 4
DI.B does not question or oppose the Commuission’s desire for concise expression within

Iosceptions. and liled his document within the codified page lmitation  Accordigly, employing

I he Burcau states that the passage they quote 1s from I the Matter of Proposals
1o Reform the Commmission’s Comparative Hearing Process to Expedire the Resolution of the
Cases, 6 FCC Red 157,163 (1990). but counscl was unable to find the quoted statement in the
document cited by the Bureau



the only codified vardsuck. the Burcau’s statement of the Commuassion’s intent 1s not relevant for
any exphicable purpose  Therefore. the precedent cited by the Bureau does no more than restate
the purpose of the page hnut. but does not demonstrate that DB has acted in violation

More importantly. the Comnussion’s rules do not grant a right for indrvtdual defendants
ter combine therr appeals The rules allow mdividual parties to file exceptions, 47 C F R §
P 276(a)(1). but nowhere describe a right to collectively appeal Essentially, the Bureau’s demand
that the Commussion order DLB and the other defendants to file a single set of Exceptions
limited to twenty five (25) pages' 1s a demand for a pleading that 1s not contemplated by the
Commission’s rules  Thus. contiary to the Bureau’s claims that the three individual Exceptions
violate the Comnussion’s rules. those three individually filed Exceptions were the only form of
I'xceptions DILB and the other delendants were permitted to file 1n accord with the
Comnmssion’s I'UICH
3 | he tiling of the Combined Exceptions Is No More [han Lhe Logical Adjunct To A

Party’s Raght, By Rule. to File A Request [or Special Permission To File Exceptions
Exceeding Twenty [ive Pages

The Bureau characicrizes the defendants” Combined Exceptions as contrary to the
Commission’s rules and usupported by precedent because 1t was filed concurrently with, and
ollered m heu of. the indrvidually filed exceptions. and states that the length of the document
estabhshes that 1018 “three nmes the length allowed by Section | 277.7 Opposition at 4. DLB

does not argue that the Combined Fxeepuions 14 indeed nearly three times the length of an

Oppositon at 5-6
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I-xception permitted by the rules © Nevertheless. the Commission s rules allow that any party
fihmg exceptions to an lmital Decision 1s entitled (o file with the Commussion a request for
spectal permission Lo file a brict that exceeds the twenlty {1ve (25) page limit. Thus, DLB’s and
the other delendants™ Request was clearly contemplated by the Commission’s rules and allowable
thereunder

DI1.B and the other defendants, having alrcady prepared their individual Exceptions.
realized that the Commission’s review ol the Inthial Decision and the Exceptions would be
[acilitated by havine to review only a single Combimed Cxceptions rather than three individual
sels ol Fxeeptions Request at 2 Accordingly. the defendants prepared a single set of Combined
Ixcepuons and filed that document along with their individual Exceptions The Commuission
should note. the Combined ['xceptions contams no argument not already expounded upon n the
individual Exceptions  In point of fact. the Combined lixceptions 1s no more than a full
recitation of each defendant’s arguments compiled for convenience in a single document.

Having already comphied with the elearly articulated requirement to timely file an
mdividual bxeeptions, DLB pasticipated 1 filing a document that the Commission may reject.
adopt orignore — Siee the arguments within the combimed document are equal to those within
the idividual Exceptions, the Burcau would not be prejudiced by acceplance of the Combined

xceptions and. n fact, would hikely Iind response casicr

’ Fhe Bureau attempts to argue that the length of the Fxceptions 1s contrary to the
tules and represents an attempt Lo relitigate the entire case  Opposition at 4-5 - The subject
matter generated more than 10LO00 pages of transeripts. depositions. evidence, and pleadings.
which could not be rehtigated within a scant 75 pages In lact. the ALJ's decision would not fit
within 75 pages., double spacced



4 | he Bureau tlas lenored | he Commission’s Rules 1n Filimg lts Opposition

In 1ts ctfort to characterize the defendants as attempting to skirt the Commission’s rules
for therr own purposcs, the Burcau has itselt ignored the Commission’s rules  Entirely absent
fom the Burcau’s Opposition is a certificate of service Al pleadings filed before the
Commission are required to contamn a certificate of service 47 CFR §§ 147(g), 1.211 and
i 206 Accordimgly. it the Bureau 1s seehing to defame DILB for an alleged violation of the
Commission’s procedures, the Commussion should hold that the 1t 15 incumbent upon the Bureau

to. at least file a pleading this 1s not proceduratly deficient and subject to sunmimary dismissal

A

I'he Bureau's Request tor Addiuonal Time Is Not Opposed

DLB tinds 1t curntous that the Bureau went to such vitriolic lengths to. 1n essence. request
an eatension of tme m which to reply  Had the Bureau simply called undersigned counsel, the
Bureau would have discovered that D13 does not oppose any such requesl. Having wrestled
lurtouslv with the complexity of this case, DIB understands fully the difficulties involved.

I he Bureau seeks an addinonal ten (10) days to respond to the Exceptions filed by the
delendants DLB hereby urges the Commussion to grant to the Bureau the ten-day extension and,
to Turther assist the Bureau. DLB agan respectfully requests that the Commission grant the
Request so that the Bureau 15 {eft o respond only to one pleading
) Concluston

DI respecttully reminds the Comnussion that the matter before 1t 15 complex, nvolves
multiple parties. detendants, witnesses. and reams of testimony  More significantly. the matter
iy olves whether the Compuission will take the unusual step of invoking the “death penalty ™

Under such circumstances. the rights ot DL must be strictly protected and the persons appearing



1 this matter should be allowed to develop a full record  Thus. for the reasons stated above,
D1 B urges the Commission to grant the Bureau the fen-day extension and to grant the Request
tor Spectal Permission for good cause shown and to otherwise rule 1n accord with the requests
heremn

Respecttully submutted,
.B Enterprises, Inc

By gé'%w“’ ’O/%Z—/

) RT}bﬁ;( H Scl t’iningcr. Jr
Benjamm ] Adon
Garret Hargrave

Dated September 22, 2003

Schwanimger & Associates. P (0
331 H Street. N'W Sunte 500

Washmgton, D ¢ 20005

(202) 347-8580
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CERTIFICATE OF SERVICE

I. Ava Leland, do hereby certify that [ have on this 22™ day of September, 2003 caused a
copy of the foregoing “Reply to Opposition to Request for Special Permission (o
File Exceptions Exceeding ‘T wenty {sic] Pages™ to be served by U S first class mail, postage
prepaid, upon the following

[ ederal Commumications Commission
Mauteen |- Del Duca

Chiet Investigations and Hearmgs Dhivision
I nlorcement Bureau

445 12" Street. NW

Washington DC 20354

ederal Commumcations Commission

ludy A Lancaster

Atlorney, Investigations and Llcarings Division
[-nforcement Burcau

445 12" Street. NW

Washington DC 20554

I ederal Commumications Commission
Williem H Knowles-Kellet

Attorney. Investigations and learings Division
['nforcement Bureau

445 12" Street, NW

Washington DC 20534

Aoy

Ava Leland



