
OR I GI NAL 

Replv tn Opposition tn Request for Special Permission to 
File Exccptinns ExceedinP Twentv lsicl Pages 

111 I3 Iliiktprise.;. l i i c  (“DLl3”) lierehq t i les  its I k p l y  i n  response to the Enforcement 

I 3 u i e a t i ~ s  (“Burcall”) ()pposilioii’ [ ( I  KecluesL lor Special Pcrmis\toii Lo File Exccptions 

I ,xccecl i i ig T\wiit!, Is ic I  Pagcs (“Opposilioii”) 0 1 1  September 8. 2003. in response to the Initial 

I h i s i o i i  ~~ i ‘ i \ d i i i t n i s t ra t i \~c  1 . a ~  Judge Artliui I Stetnbcrg. FC‘C O3D-02. releascd August 8. 

1003 (the -‘Initial IDectsinn.’). Ronald Brasher. I’atricia Braslier and DLR each filed their o w n  

;ippeal of the liiitiiil Ikcisioii. and ciicli appeal \ \as t i t led ‘.E\cepttoiis ’’ I’hc thrce defendants 

coIIcctiLcI! liletl t \ \ o  iiddiLional documents 

‘c ot i ihlned I?,ccpt~oiis” and ii document tttlcd “Rcqiie\ l  Ihr Special I’crtintssion to File 

C’omhiiied Ehception? Exceeding I wcint) I:t\)e Pages” (“l<cqiiest‘.) 111 their Request. the 

tlelkndaiits nsltcd ttii. ttic C‘oiiiiiitssion. in1 the sakc otclar i ly .  to acccpt their Combined 

I’rceplions iii l i e u  of‘thc thrcc ititIt\ idtial Exceptions concurreiitly ~ l a c c d  on l i te. and  to grant 

pelmission tiir the (~‘ombinei l  hcept io i i s  to  cvceed the tuenty live ( 2 5 )  page l imi t  imposed by 

1 he three deteiidants tiled one appeal t it led 



On September 12. 2003 the Eniiirccment Bureau ("Bureau ') liled its Opposition The 

Opposition states tha t  the Hurcait I S  opposed to the C'onimission's acceptance ofthe Exceptions 

lilctl lh) each indiv idua l  delkiidsiit. the ( 'oiiibined Exccptioiis and tlic Request The Bureau's 

.iigttiiicni> c a n  he s u n i m a r i k  as t b l l ~ i w s  ( I)  the individual defendant.; were not each entitled to 

l i l c  their on i i  appc;iI. ( 2 )  the indi\ id t ia l l>  l i led Exception5 should collechvely he deemed to 

c ~ c c c t l  tlic page limitation prescribed i n  Sect ion 1 277(c) cii'the Coiiimission's rulcs. and ( 3 )  

ihcrc 1 5  110 preccdciiI IO support [ l ie l i l i i ig of thc Combined Exceptions The Bureau suggests that 

Ihc C'oii i i i i ission should disniiss the Request. the Combined Exception and the individual 

I:\ccplions. order thc defendants to inlmcdiatcly aiid collectiuely file a single set of Exceptions. 

.inti griini the Burcaii lei1 (IO) xltlil ional days 1 1 1  respond !(I the rcfiled siiiglc, twenty-tive (25) 

page bet 01 '  F\ccptiun\ 4 s  Jiscus\cd below. the Bureau's ai-guments and suggeslions arc wholly 

L& i t l ioi it merit. arc tiiisiipportcd by pi-rcedent. 5eek LO dcpriue the dcfendaiits oftheir right to due 

Iprocs\s titider tlic la\&. were presented in a pleading that is not i n  compliance with the 

C oii i i i i issioii ' \ rules. :ind shoiild he tlt.;mtwd by the ('oiiiinission 

I 1 he Individual Dcf&iitlants Arc Cacli Eiititlcd 10 F i le  Ihe l r  Omti Appeal 

Tlic Hurc;tu lprol'fers tlic argtiiiieiit that deltndants \*ho I iavc cooperated to collectively 

l i m t a l t i  ;I i i l i i k l  dcfcnsc chiring ii hc;irrng iire prohihiled lioln ciich individually suhmrlting the11 

$ I \ \  11 appeal 111 support ofthi\ lpropwtioii .  h e  Burca~i states t i 1  i l s  Opposilion thc dci'eiidzuits are 

'p lahi i is (as1 and loosc with !he Coiiimission's rcquiiements" hy each electing lo individually file 

t l ieir O W I I  l:\ceptions to die Initial Decision Oppositioo at 2 

Llclcndants iite pi-ohihiled li-oin tiling their on l i  Exceptions. the Bureau cites 110 relevant 

Iprcccciciit. hut instead relics o n  a shouing Lhat Ihc tlcfcildants lia\:e It1 the pas( pooled their 

1 o establish that the individual 



~ 'cso~ i rccs  to collccti\)cly dctcnd L\ hat they deem to be common interests [he Bureau accurately 

tiotes t l i r i l  the clelindants were reprcscntcd by oiic set of attorneys, collectively i i led a singlc 

I'i-opo\ed I.indiiigs oi Fact and ( ~ n i i c l i i s i n i i s  of Law. and col lect i ie l !  l i led a m g l e  Reply to the 

I ~ L I I ~ ~ L I ~ \  Proposed Findings of Fact and Conclusions 0 1  I.aw ' 
I ne l 3 ~ 1 1 e u C s  analp i>  rctlcctr iio mure than the liict that tlic dcfcndants pooled their 

IcIotii-ces to de l tnd themselves in  ii iiiartcr iii L\hich they admittedly had a close commonality 01' 

ItiIcrcst H c l M e \ e r .  the Bureau ignores die lac1 that the Order lo Show Cause. I learing 

I)csign;ilioii Ordci and Notice ot'(~)pporlt inity Ibr I learing (-'Hearing Designation Order") 

/ / / < / i i . / ( / / w / / i  named c d i  separate party clefendatit. directed that each scparate party defendant be 

/ m / / i ~ r ( / 7 / ~ / 1 ~ ~  served ;I cnpy ol'tlic I Icariiig 1)esigination Order. and  \barned that a failure hy any 

/ m / r i , / ( / / / u /  part) ( ( I  make a i l  appearance woiild act as a \vaivcr o f t h a t  party's r ight to be heard - 

I h t  n n t  ot'tlic right liv other cleltiidaiits to be heard I t  has been clear froin the very inception of 

(hi\  i i iat te i  that each individual del;.ndant had iiidividual interests 111 that regard. Ronald 

Hrashcr. I';ttricia L3i-asher and D t R  I,.nterprise\. l i i c  ciich liled a sepai-ate Notice o f  Appearance 

011 Seplemlw 15. 2000 

I l ie  illogic oftlie Btircati's pwit io i i  IS evidcnt h-om a curwry review of the rule entitling 

pwt ies  ID appeal i i i i  I i i i l i a l  1)ecision 

h t c  on \&liich public release nfthc 11111 tex t  nfan i i i i t i c i l  decistoii 15  made. or such other lime as 

ihc ('ommission ma! .;pecif~. an! o f  thc parties may appeal to the (.'ommission by l i l ing 

Ihc c'~immisslon's rules vtate "Iu.lithln 30 days after the 

c ~ c c p t l o l l s  to the ll l l t lal declslon .. 47 c' I: K $; I ?76(a)( 1 )  (emphasis added) It could not bc 

Dcfendani aver? that the defendants' earlier combined c l h r t s  spared the resources of 
ihc Coi i r l  and tlic BLII-eau. and that the Requcst would nave the snmc positive ellect for the 
I h i - e a u  and thc ('nminissioii 



c'lciircr that the ('ommission intended to nllon any parties to a proceeding to t i l e  their own 

.ippeaI 

I I i c  plain liiiiguage ol ' l l ie  i i i l e  contains n o  limitation on an iiidi\~idual party's right to 

,~ppeal olhei- Ihan the page Iimil and othcr cxtraiicous administrative matters described later in  the 

rille 

I l i t  Llureau's aigti i i ient that the indn idual defendants have no individually-held right to appeal is 

un\tipporkl 17) precedent. la\\. or rule. and none is ollered by tlic Bureau in support of i t s  

>liiiii:el) s l i r d l  submiss ion  T h e  rislit to clue process entitles any defendant ail opportunity lor its 

SI ie\'rinces to  be heard. eben if that dcfcndaiil I \  married to ii cvclelindant The Bureau's 

prup~isal IO amalganiate tlic dcli.ndanis' iiidividual rights to appeal into a single, collective right 

I \  legally tinsupportable as those i-ighls cannot be reduced by merger for the convenience of the 

I % L I I ~ ~ L I .  tis cach pal-th's right is iiieztinguishable and inalienable 

l l i e  ('ommission's rule I S  i icccssri-y to ellectuate the due process rights o feach defendant 

I l ie  ('ciinniissioii n i w t  m i l e  tha t  had any  i i idividual defcntlanl lailed to file a Notice of 

.\ppe;lraiicc. 11i;it dL.li.ntlant \vould li;i\'c heen tleeined to have \\ai\:ed i t s  right 10 a hearing in  

,iccord with 47 (' I; K t; 1 ' )?(a).  cati<ing the tiicts a s  clescrihed in (he Hearing Designation Ordei- 

hi  he presentcd lo l l ic Coniiiiissioii f i i r  the ('omiiiissiun's ilispositioii a l  its discretion 47 C.F.R 

3 1 ()?(e) i lnd (c l )  ;iccordiiigly. i1 'I)I .R failed lo enter its notice oiappcarance, its Individual 

Iniel-e\ts 111 Ihls nxiiiei would Jiii\t I xen  rtilcd trpon by the Commission long ago Since the 

C'cmi in is\ ion's l iu lcs  L V U L I I I I  liavc applied to D1.B ind i~ idua l l y  under thosc circumstances, and not 

to an! d i u  named party. 11 is apparcnt that defendant> alone hold the right and obligation to 

.ippeai- beliiic t i le agency 



Siiiiilarly. had D1.H {inled to appeal thc Initial Decision, the l iccnscs held by DI,B would 

h a \ e  atitoiiiaticall) c;inccllcd i n  accoid n i t h  the leriiis 01.47 C I: R $ I 27h(e) In  such an 

i i i \~a i icc .  the Iiccinsch o l  the ien ia in ing I \ ~ U  defendants uould  nevcrtheless continue to he valid 

:le\pilc [ l ie  elect ion o l ' l I I , H  hi t i l e  t-xccptionc Fui.thcrmorc. thc right ofthe remaining 

LlclL.iid;iiit\ I O  appeal the Initial Dccisioii wniilil be Liiiclianged Thus. as \vith the cxamplc 

J c w i b c t i  abovc. 1 1  I S  clear tliiit l)l.l3's ~ i g h t s  are individual to i t .  and severable from the other 

&IL.iidants As w c l i  is thc ciisc. Lhc Rureau's posi~ioii IS simply contrary to logic and law 

, - I hc Indi\:idual U c t c i i d a i i t ~ ~  I:\centions Cannot be Deeiiied 21 Sundc Aoneal for the 
I'Lirooscs ol 'C'alcula~i i ic ('oinnliaiice With the Pace Limitation Lxoressed in Section 
I 277(c) of the Coiii i i i issioii 's Rules 

I h  C'oiiii i i i\hion's rules iifford c:rich ol'rhc dclkndaiits an absolute right to file their own 

I \cepl ioi i \  ki llie In i t ia l  Decision Accordingly. the combined page Icngtli o f  the indiv idual  

I l ~ c c p ~ i o n s  is i i-rele\aii l  towai-ds the c,ilculatioii of thc  page limit espresscd in 47 C I: R 

I ?77(c) So long as  each o f  the I-\ccpticin.; complied with thc page limit prescribed in Scction 

I 1_77(c) each o f t l i e  Exceptions IS \ ' d i d .  and because DLB's Exception.; was less than twenty 

l i \e  (25) pages iii length. i t  i s  val idly beliwe the Comiiii5sion 

rhe Bumi t i  a y u e d  "thal the intent o l ' t l ie 25-page limit I S  to h c u s  exceptions to germane 

iiraltcrs. and 10 a \~o id  re-litigating the ciirirc case hehi-e the C'oiiimission "' Opposition at 4 

D1.B docs not qucsrioii or oppose l l i e  C'oinmissioii's desirc for concise expression within 

I:\ceptions. and l i l cd  l i i s  docuiiicnt uithin the codified page limitation Accordingly. employing 



the oiil! codilicd ?aid<iicl\. i l ic Uurcau'5 \taieriient ot the C'oiiimission's intent is not relevant for 

~ i i !  cul'licahle Iwrpose Therelhrc. tlic precedent cited by the Bureau does nci inorc than restate 

i l ic ptiip(isc til'  the page Iiiiiii. hui  doe5 n(11 clemonstrate that I1I.R has acted i n  violation 

M c ~ c  importantly. l l i e  ('omnii.;sion's ri l les do not grant a right for iiidividual defendants 

t ( l  coinhine their appeals The rule\ a l k w  individual parties to lile exceptions. 37 C F R $; 

I ?76(a)(I ). but iiowhci-c describe a riglil to ccilleclivcl!; appeal bssentlally. the Bureau's demand 

h i t  the C'~ii i i inission order DILH and the other clefendants to tile n single set of Ezceptlons 

Iiniitccl to t\\enty l i \ c  (25) ~pagcs' 15 a demand lor a pleading that IS n o t  contemplated by the 

I ~o i i i i i i i ss io i i -s  rilles l ' l i t is. coiit iar) to the Btireau's claiiiis  hat thc (hrcc ~ndividual Exceptions 

5 io late the ('ommission's rdcs. those three i i i t l i v i d ~ i a l l ~ ~  ti led Exceptions were the only form o f  

Ibzccpiions 1)I.B and the other tlclkndaiits were permitted to f i le i n  ciccord with the 

~ 'on ln l l ss ion ' \  I.tIIe\ 

~ 

.> I he ti l i i if i  o f the  Coinhined Cxcepiions I s  N o  More 1 han I l ie Imcical AdiLinct 1'0 A 
p. d i l \ '  . . s l<ifilit3 BY Rule. tn f.'ile A Request lor Special Permission To File Fxcentions 
Eucccdlnfi 1 \ lel l tv T l \ e  1'3ce\ 

The Bureau charactcri/cv the dclimdaiits' Combincd t c c p t i o n s  a s  contrary tn the 

('~inimi\,sion's rule5 and usupported h) precedent hecatise it \vas t i led concui*ently with. and 

ol'lcrcd in l ieu ot. the individuall) l i led exceplions. and slates ihat the length of the  document 

cstablislie:, I h a l  I L  1'1 "three t imes the Ienglh al lowed b) Section I 277." Opposition at 4. DLB 

c l o t \  no t  argue illat Lhc Combined I:uceplions 1'1 indeed nearly three times the length of an 

h 



I lxccpl io i i  pcrinitted by the rule.; 

l i lti ig e y c q i l i o i i s  to ;in liiitial Decisioi i  I S  entil led Lo f i le wi th the Commissioii a request for 

r p ~ i i i l  Iierniission to t i ic  a brief that cxcccds the twenly live (25) page limit. Thus. DLB's and 

il ic n1lier tlclirnilanl\~ Rcquc\t \\:I\ clc:ii.ly contcinplatcd by the Coiiimission'.; rules and allowable 

I l le l  r l l nc le l  

Ne\erthelcss. thc ('ommisston s rules allow that any part)! 

111 ,I3 and  rhc other dcfcndants. having already prcpared t l ieir individual Exceptions. 

rciili/ecl thar Ihc ('ommission'h rc\'ic\+ ol ' thc Ini t ia l  L1ecision aiid the Exceptions would bc 

Iiicilitated hq I iavin? to re\ie\v o n l y  a single Combined Exception.; rather than threc intlividual 

X I \  0 1  Il*ccpltons RcqLicsl at 2 , A c c o r d i n ~ l ~ .  the defendants prepared a single set of Combined 

1:xccprioiis and t i led that documciit along \\it11 (heir individual Exccptions The Coinmission 

sIit)tild iiuic. llir ~ 'o i i ib ined I'uceptions contain? no ai.g~irncnt no( already expounded upon 111 (he 

i i i d i ~ ~ ~ c l ~ i a l  Exceptions In point oftact. tlic C'ombincd Iluceptioiis IS no iiiorc than a full 

reci tat ion nleach  delndanr 's arguments compiled for cvn\enience in a singlc document. 

Having already complied Lrilh the clerl i  1y articulated requirenient to timely file an 

~iidiiidu;iI I : \ cep~ ic i i i~ .  DLB lpai ticipatcil iii tiling a docuii ienl that (lie Coinmiswii may I-eject. 

;idopt OI- ignore Stiicc the argiiii iciitq witliiii the comhinetl docuincnt arc equal to those within 

11ic individLial Exceptions. the Bttrcau \\nuld not be prejudiced by acceptance of the  Combined 

I:\ceprioiis aiid. i n  l i ict. w o u l d  Iihel) l i i id response casicr 

I lie Ijureau iiiiempis to a r y e  illat tIie length of'tlie kuceptions is contrary to the 
I i i leh mJ represenis aii dtteii ipt to relitigate the entire case Opposition at 4-5 The sub,lect 
inaller generated iiiorc than I O.(IOO pages of transcripts. depositions. evidencc, and pleadings. 
\ \ h i c h  could iiot be relttigatcd ni l l i tn a scant 75 pages 111 lact. the AL.I's dcclsmn would not fit 
\ b i l l i t t i  75 pagch. double spaced 



1 I he t3ureau I las Iviiored I he Coinmiwon's R L I ~  i n  Filiinc Its Opunsitinn 

111 its cttnrt to cha rac t e r~z~  the dcteiidants as nttciiiptiiig to skirt  the <lommission's ndcs 

liii ~ I i c i r  (njii purpvsc~. tlic Htirc:i~i I i x  itrclf ignorcd tlie Cniii in~ssion~s rules Entircly absent 

l'iom lhc Hui-cau's Oppnsitic~ii I> '1 ccrtilicatc nfsci.\vice All  pleadings liled bcforc thc 

C ~ i m i i i i s s i c i n  :ire i ~ e q i i ~ r e t l  to LOI~I~I I I  a ccititicatc ofscr\ ' ice 47 C' I: R $$  I 47(g), 1.21 1 and 

I 2% Accordiiigl!. if thc Hurcaii IS \eel,ing lo defame DI,B t o r  an ~illegedviolation o f t h e  

( 'o i i in i i~~ion ' s  procedures, the C ' o i i i i i i i s ~ i o n  shntild Iinld that the i t  15 incnmbcnt upoii the Bureau 

t t i .  ai least. f i le :I pleading this is iioL Iprocedurally tleticicnt a n d  suhject to summary dismissal 

i I ' l ic Btircau-s Request tiw Addiiional Time Is Not O~uoset l  

D1.H i i n d s  II ctir ious [ h a [  the Burcari went to such vitriolic IcngLhs to. in esscnce. request 

<in c\tcnsinii (il'tiiiic in which tu reply Hail the Bureau hiinply called uitdersigned counsel. the 

l3iii-e:iLi would haw discovered tha t  DI.13 docs not oppose a n y  siicli rccluesl. Ha\)ing wrestled 

I ~ i i ~ i c i t i s l ~  \ L i [ l i  t l ie complexit! of' [hi\ c a w  D1.B undcrsl;inds Iully the difliculties involved. 

I he I3ureau seeks an addition;il tci i ( I O )  days to rcspnntl to tlic Exceplions filed by the 

dcl'ciidaiits DLB Iicreb> urges the Commissivii LO grant to tlie Ilureau thc ten-day extension and, 

io  I'tii-lher t i \ \ i \ i  the Bureau. I I L H  again I-eyxctfully rcques~s that thc Commiss~on grant the 

I<cqtic.;i so ~ h a l  the Bureau is lcfi to respond o n l y  tu one pleading 

0 Collclusl~ln 

[ ) I  ,I3 respecttully rcii i inds the C'oiiiiiiission thitl the mattcr before it  IS complex, involves 

m[il i iplc partie.;. dcikndanls. &it i icsscs. and reams ol'lestimony More sign~licantly. the matter 

in\  o l \ cs  whether (he <'omii~issioii \+ill take ihc unusual step o f i i i \ o k ~ n g  the "tleath penalty '' 

I M e r  x i c l i  circtiiiistances. Lhc rights (if D l ~ l 3  must bc strictly protected and the persons appearmg 

X 



iii th i s  inatter sI ioLi ld he a l l o ~ e d  to de\'elop a l l r l l  record Thus:. for the reasons stated above, 

111 I3 titgch Lhc Comniission LO giant  thc Bureau the len-cla> exknsi i ) i i  and to grant thc l<cqLicst 

Iboi Spccial P c r m i s w n  h i -  good catisc \Iio\vii and  Lo otherwise rule in accord with the requesls 

I lctcl I1 
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