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Before the

Federal Communications Commission
Washington, D C 20554

In the Matler of )
)
Amendment of Section 73 202(b), Table of Allotments ) MB Docket No 03-13
FM Broadcast Stations ) RM-10628 .
(Marion and Johnston City, Illinois) ) HECE'VED
)
To  The Commission ) SEP 2 4 2003
Fadaral Communications Commission
Office of Secratary

REPLY TO OPPOSITION TO APPLICATION FOR REVIEW

Infinuty Broadcasting Opcrations, Inc (“Infimity”), WGN Continental Broadcasting
Company ("WGN”), and Bonneville International Corporation (“*BI1C”) (collectively “Joint
Partics™), by their attorneys and pursuant to Section 1 115(d) of the Commission’s Rules, hereby
reply to the Opposition to Apphcation for Review filed on September 9, 2003 (*Opposition”) by
Clear Channcl Broadcasting Licenses, Inc (“*Clear Channel) ' In the Opposition, Clear Channel
contends that Joint Parties” Application for Review (*"A FR™)? does not meet the procedural
requircments of Section 1 115(b)(1)-(2) In addition, Clear Channel asserts that the Audio
Division (“Division™) gave “‘rcasoned consideration” to Jomt Parties’ arguments. Finally, Clear
Channel claims that Joint Partics’ positions in sccking dismissal of Clear Channel’s major
facilities change apphcation, BMAP-20010719AAN (“Clear Channel Application™) and demal
ol Clear Channel’s above-captioned Pctition for Rule Making (“Clear Channel Rulemaking™)

were irreconcilable  For the lollowing reasons, thesc arguments are without merit

This Reply to Opposition to Application for Review (“Reply”™) 1s timely filed pursuant to
47CTFR §§1115(d), | 4(c)(1), and 1 4(h)

The AFR incorporaled by reference a separately filed Joint Parties’ Application for
Review captioning BMAP-200107 19AAN/BMAP-20010719AAQ, a copy of which was i
attached to the AFR and 1s referred to herein as “AFR Attachment.” - RN
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The AFR complies with Section 1.115(b)(1)-{2) It addresses a clearly [ramed question —
whether the Media Bureau’s decision 1n the above-captioned proceeding released July 24, 2003,
DA 03-2413 (“Order”} contravencs the Commission’s rule against contingent apphcations.” 1t
plamly enumerates the errors in the Order * For example, the AFR Attachment states: “In its
Order, the Bureau again fails to give ‘reasoned consideration” to Joint Parties’ arguments. The
Burcau cites no precedent for its bald asscertion that “Section 73 3517 of the Rules 1s mited to
contingent applications and docs not apply to related application and rulemaking proceedings.’
Fhe Bureau makes no attempl to reconcile its decision with 1ts own contrary precedent.” AFR
Attachment at 6 The AFR therclore “spccifies] with particulanty” that “[t]he action taken
pursuant to delegated authority 1s in conilict with  regulation, case precedent, or established
Commussion policy™ under 47 CF R § 1 115(b)(2)1)

Next, Clear Channel disputes Joint Partics’ contention that the Division [ailed o give
“reasoncd consideration” to Joint Parties” arguments  Clear Channel erroneously states that the
Order contaimed “at lcast 3 pagcs of reasoned analysis, all devoted to rebutting the Joint Parties’
arguments ” Opp. at 2.” Paragraphs | and 2 of the Order merely provide the background of the
Clcar Channel Rulemaking  Order at 1-2 Paragraphs 3 and 4 of the Order summarize Jomnt

Pctittoner’s pleadings without analysis ® Order at 2 Paragraphs 5 and 6 provide “reasoned

k

AFR Attachment at 3

! AFR Attachment at 3-9 This enumeration 1s sufficient for purposes of Section

1 115(b)(2) Noble Syndications, Inc, 74 FCC 2d 124, 128 (1979) (finding an Application for
Review conflorms to the requirements of Scction 1.115(b)(2) where a “fair reading” of the
Application for Review indicates that the applicant attempted to argue that a ruling conflicted
with case precedent or esiablished Commission pohicy). See also American Music Radio, 10
FCC Red 8769 (1995), ADF Communications Co, 11 FCC Red 19701, 19704 (1996).

Al

Even a cursory review ol the Order demonstrates that it consists of 3 pages of discussion
fotal, inctuding background and summarics of the parties’ positions, and cluding very htle
analysis

i

The sole sentence not constituting pure summary of Joint Parties’ arguments in these
paragraphs states flatly “We reject these invenuve but flawed contentions.” Order at 2.
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analysis” as to why the Division agreed with the Joint Parties’” contention that grant of the Clear
Channcl Applicaton would effectively remove Johnston City’s sole local transnuission service '
Order at 2-3  Paragraph 7 ends the Division’s discussion of the Clear Channel Rulemaking and
contains the sole scntence 1n the Order that even touches upon the ments of Joint Parties’
argument * Without explanation or supporting precedent, the Division in Paragraph 7 makes the
bald assertion that “Section 73 3517 of the Rules 1s limited to contingent apphcations and does
not apply to related application and rulemaking proccedings ” Order at 3. Both before and afler
the grant of the Clear Channel Rulemaking, Joint Parties’ provided considerable authority to
refute this contention. AFR Atlachment at 6-8. Withoul explanation and without citation, the
Division ignored the Joint Parties’ proffered authority, choosing instead to be “intolerably
mute™ regarding Joint Partics’ contrary arguments and conflicting precedent and fathng to

" The Opposition provides not one instance of

“supply a rcasoncd analysis™ for its decision
“reusoned analysis” on the part of the Division tn rejecting the Joint Parties” arguments and
precedent demonstrating that rulemakings contingent on applications violate the Commission’s

Rules and policies tn addition, the Opposition makes no effort whatsoever to challenge Joint

Partics’ posttion n this regard.

In Paragraph 6, the Division goes on state that the Clear Channel Rulemaking would
remedy this deficiency by “prescerving local service m Johnston Crty,” Order at 3

" The remaming paragtaphs ol the Order solcly address the admimstrative matters
assoctated with the grant of the Clear Channel Application. Order at 3-4

’ Greater Boston Television Corp v FCC, 444 F 2d 841, 852 (D C. Cir. 1970), cert
demed, 403 U.S. 923 (1971) (*An agency’s view of what 1s 1n the public mterest may change,
erther with or without a change in circumstances But an agency changing 1ts course must supply
a rcasoned analysis indicating that prior policies and standards are being deliberately changed,
not casually 1gnored, and 1f an agency glosses over or swerves from prior precedents without
discussion 1t may cross the line from the tolerably lerse to the intolerably mute.””) (internal
citations omitted); see also PG & E Gas Transnussion v FERC, 315 F.3d 383 (D.C Cur 2003)
("FERC’s failure to come to terms with 1ts own precedent reflects the absence of a rcasoned
decisionmaking process.”)

Greater Boston Television Corp , 444 F 2d at 852

WO
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Clecar Channel gocs on to claim that Joint Parties® positions 1n opposing the Clear
(Channel Rulemaking and the Clear Channel Application are “irreconcilable.” Opp at 3. “The
Jomt Parties are reduced to arguing, on the one hand, that grant of the WHTE applicatton has
deprived Johnston City ofits only local service, and the other hand, that Johnston City 1s not
enutled to a first local service preference ” Opp at 3 Clear Channel, and indeed, the Division,
complicatc Jomnt Parties” simple position  Joint Parties merely request that the Division follow
its own precedent - founded n more than four decades of experience 1n the pitfalls of contingent
apphcations - and refusc 1o be reduced to an oddsmaker  Joint Parties sought the dismissal of
the Clear Channel Application and the derual of the Clear Channel Ruiemaking  Such an action
would have preserved local transmission service at Johnston City as much as Clear Channel’s
contorted mampulations, without undermimng the Comnussion’s policies and rules. The long
and twisted progression through (he avalanche of pleadings associated with the Clear Channel
Rulemaking and Clear Channel Application provide a textbook example of the confusion and
musclhief created when the Division strains 1o guess at intentions, motives, and outcomes 1n an

effort to grant tmpermessibly contingent proposals such as Clear Channel’s
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Clear Channel fatls to cite any basis to challenge Joinl Parties’ position in the AFR.
Accordingly, the Commussion should grant the AFR, reverse the Order, and deny the Clear
Channel Rulemaking

Respectfully submitted,
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