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QUESTIONS PRESENTED ON REHEARING 

Panel and En Banc Rehearings 

(1) Do the existing licenses of Peninsula Communications, Inc., in 

PCI EXHIBIT I-C-22 

d 

with a policy of the FCC based on an extension of 47 U.S.C. §307(c)(3), authorize 

continued operation of the translators pending the completion of appellate 

proceedings before the D.C. Circuit Court of Appeals? 

(2) May PCI be forced to suspend its translator operations under an FCC 

order which has not yet been determined to be a final order? 

(3) Is PCI entitled to the protections of 5 U.S.C. $558(c) with respect to 

this proceeding? 

En Banc Rehearing Only 

(4) Does the District Court have jurisdiction to enforce an order of the 

Federal Communications Commission (FCC) pursuant to 47 U.S.C. 401@) under 

the facts of this case? This section requires that the District Court determine that 

the FCC order was "regularly made." However, the question of whether the order 

was regularly made is before the Court of Appeals for the District of Columbia, 

and that decision is within the jurisdiction of that Court pursuant to 47 U.S.C. 

§402(c). 

1 



PCI EXHIBIT I-C-23 
(5) Is PCI entitled to a hearing before the District Court as mandated by the 

language of 47 U.S.C. $401(b)? 

STATEMENT OF FACTS 

Peninsula Communications, Inc., (PCI) owns nine FM translator stations in 

a rural area of Alaska, as well as the translators’ two primary FM stations. In 

September, 1996, the Federal Communications Commission (FCC) directed PCI 

to divest itself of the translators as a condition of license renewal. PCI attempted 

to do so, but certain conditions subsequently placed on the renewal by the FCC 

forced the purchaser of the translators to back out of the purchase agreement. 
. I ., 

In May, 2001, the FCC issued a Memorandum Opinion and Order to Show 

Cause (the “Termination Order“, Appendix A), in which it determined that it was 

unlikely that PCI would ever complete the transfer of the translator licenses, 

rescinded conditional grants of renewal applications with respect to seven of the 

translators, and ordered PCI to shut them down by May 19, 2001. On June 15, 

2002, PCI appealed this decision to the Court of Appeals for the District of 

Columbia Circuit in accord with 47 U.S.C. $402. 

COURSE OF PROCEEDINGS AND DISPOSITION 

In July 2001, the United States filed this action in the United States District 

Court for the District of Alaska, pursuant to 47 U.S.C. $402(b), and a motion for 
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preliminary injunction requiring that the translators be shut down. PCI then 

moved to dismiss the action for lack of jurisdiction and requested a stay pending 

completion of the proceedings pending before the Court of Appeals for the D.C. 

Circuit. The District Court denied the motion for dismissal for lack of 

jurisdiction, denied the motion for stay, and granted the motion of the Untied 

States for a preliminary injunction. PCI filed a motion for reconsideration, and 

a second motion for stay of proceedings, both of which were denied. On October 

18,2001, PCI appealed these denials to this Court. On November 21, 2001, this 

Court entered a stay of the preliminary injunction pending resolution of this 

appeal. In an April 22, 2002, opinion of this Court, Judges Alarcon and 

Silverman, and Senior District Judge Brewster, affirmed the preliminary injunction 

and vacated the November 21, 2001, stay. 

ARGUMJ3NT 

Rehearing should be granted by the'p'anel in this case because there have 

been material questions of fact or law overlooked or not ruled upon in the 

decision. 

Rehearing En Banc should be granted because the question of the 

relationships between this Court and the D.C. Circuit relating to administrative 

agency enforcement cases, and the jurisdictional relationship between the District 
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PCI EXHIBIT I-C-25 
Court for the District of Alaska relating to who may decide the question of 

whether the order was "regularly made" are questions of exceptional importance 

which do not appear to have been ruled on in any other reported case. In addition, 

whether a federal statue such as 47 U.S.C. §401(b), which mandates the holding 

of a hearing, means exactly what it says is another issue of exceptional 

importance. 

I. PENINSULA COMMUNICATIONS, INC., SHOULD BE ALLOWED 
TO OPERATE UNTIL COMPLETION OF ALL APPELLATE 

PROCEEDINGS (47 U.S.C. §307(c)(3)). 

Allowing the licensee to continue operation pending completion of an appeal 

has always been a general policy of the FCC. This policy is articulated by the 

FCC as follows: 

Generally, we permit a disqualified broadcast licensee to continue 
operations during judicial appeals to ensure service to the public until 
the court resolves the licensee's qualjfications. See Pinelands. Inc., 
7 FCC Rcd 6058, 6061 n.12 (1992) ... 

This policy is based on 47 U.S.C. §307(c)(3), which specifically provides: 

(3) Continuation pending decision. Pending any hearing and final 
decision on such an application and the disposition of any petition for 
rehearing pursuant to section 405 [47 USC $4051, the Commission 
shall continue such license in effect. 1 2  

' The term "pending" is not specifically defined in this section. However, the 
Court of Appeals for the District of Columbia Circuit has noted that this "pending" 
provision of 47 U.S.C. §307(c)(3) and 5 U.S.C. $588(c) (the Administrative 
Procedures Act) " . . .share an identical purpose - the protection of licensees from 

4 



PCI EXHIBIT I-C-26 
Section 405 provides for the filing of petitions for reconsideration of action 

by the FCC. Section 405(b)(2) also specifies that appeals taken under section 

402(a) come within the scope of that section. As the record demonstrates, PCI's 

license renewal applications are the subject of applications for review before the 

United States Court of Appeals for the D.C. Circuit that were timely filed pursuant 

to section 405(b)(2). PCI's licenses, and its right to continue to operate the FM 

translators, remain valid under the above-referenced provisions of the Act, which 

require that the FCC continue the licenses in effect until a final decision is reached 

on the matter in question. Thus, the FCC action in the "Termination Order" 

requiring PCI to cease operation of its FM translators also became null and void 

upon the timely filing of the notice of appeal because the licenses to operate 

continued in effect. 

Therefore, "pending any hearing and 'final decision" on an application, the 

uncertainties stemming from protracted administrative consideration." Committee 
for ODen Media v. F.C.C., 543 F.2d 861, 867 @.C. Cir. 1976) This 
interpretation is entirely consistent with the definition of "pending" in 47 U.S.C. 
§311(c)(4) and (d)(4), which expressly extend to "review by any court." 

* The FCC did not extend this policy to PCI. Under the circumstances of this 
case (no hearings, FCC at fault for PCI noncompliance, etc.), it should have. 
Even if there is FCC discretion, there does not appear to be any authority or 
standards to determine when the FCC will extend this policy, and when it will not. 
Accordingly, whether or not the FCC policy should have been extended to PCI 
will be reviewed as a possible "arbitrary and capricious" decision by the Court of 
Appeals for the District of Columbia Circuit in accord with 5 U.S.C. $706. 

5 
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PCI EXHIBIT I-C-27 
Commission must continue the license in effect. It is not a matter of discretion, 

but the licenses must remain in effect as a matter of law. At the present time, 

there are hearings pending, which will lead to additional decisions, which are 

hearings and decisions of the type which require the license to be continued in 

effect. 

The FCC has "properly recognized that a renewal case is not completed until 

there is a final order." Application of Faith Center. Inc., 82 FCC 2d 1,40 (1980) 

In Faith Center, the FCC denied the renewal application of a broadcast station 

(TV) licensee. The licensee did not participate in the required discovery in good 

faith, and consistently failed to answer required interrogatories and produce 

required documents. Nevertheless, the FCC expressly noted that if the licensee 

sought reconsideration by the Commission or iudicial review of the action that the 

licensee would be authorized to continue operation until 30 days after the forum 

which has jurisdiction to review that proceeding issued its mandate. (82 FCC at 

40, para. 94) The same thing took place in Contemporam Media. Inc. v. F.C.C., 

215 F.3d 187 (D.C. Cir. 2000) and Application of Pinelands. Inc., 7 FCC Rcd 

6058 (1992). No matter how unreasonable the actions of the licensee might have 

been, the FCC always allows a licensee to continue to operate its broadcast station 

within the context of a license renewal or license revocation proceeding as long as 

6 
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an FCC order remains subject to "reconsideration by the Commission or to review 

by any court", such as exists here. 

In addition, it is necessary to allow PCI to remain in operation pending the 

completion of the appeal. The presently pending appeal to the Court of Appeals 

for the D.C. Circuit will take more than a year to complete. If Peninsula 

Communications is forced to shut down these FM translators now, it will lose the 

right to operate them entirely, even if it prevails on its appeal. 

47 U.S.C. §312(g) of the Communications Act of 1934, as amended, is 

implemented by 47 CFR $73.1750. This section provides: 

... the license of any station that fails to transmit broadcast signals for 
any consecutive 12 month period expires as a matter of law at the end 
of that period, notwithstanding any provision, terms or condition of 
the license to the contrary. 

Thus, if the preliminary injunction is granted and the translators shut down now, 

and they were off the air for 12 consecutive months (which is virtually certain), 

all the licenses would expire as a matter of law without the ability of the Court, 

the FCC or anyone else to reinstate them after that period of time. In addition, 

such an expiration moots the appeal since the corpus of the appeal would no longer 

exist. 

In accord with the foregoing authority and the general policy of the FCC, 

which has not been extended to PCI, PCI must be allowed to continue to operate 

7 
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pending the resolution of the appellate proceedings before the D.C. Circuit. 

XI. THE FCC DECISION HAS NOT BEEN DETERMINEtD TO BE FINAL. 

If the FCC decision is not final, then the licenses continue in effect pursuant 

to 47 C.F.R. $1.62(a)(l), which provides: 

[wlhere there is pending before the Commission at the time of 
expiration of license any proper and timely application for renewal of 
license with respect to any activity of a continuing nature, in 
accordance with the provisions of section 9(b) of the Administrative 
Procedure Act, such license shall continue in effect without further 
action by the Commission until such time as the Commission shall 
make a final determination with respect to the renewal application. 

Whether the FCC decision is a "final determination" is a matter to be 

determined by the D.C. Circuit and not by this Court. The D.C. Circuit has 

ordered briefing on this issue, and has not yet decided it. 

A January 7, 2002, Order of the D.C. Circuit (Appendix B) refers a motion 

to remand the case to the merits panel for resolution. Among other things, the 

parties are directed to brief the effect on the Court's jurisdiction by the ongoing 

agency proceedings mandated by the FCC May 18, 2001, order. More 

specifically, the parties are directed to address the effect of any proceedings 

pending before the FCC on the Court's jurisdiction over appellant's challenge to 

the FCC's refusal to renew the licenses of the non-Seward stations. If the May 

18, 2001, FCC order is not a final order, as the Court of Appeals seems to 

8 



PCI EXHIBIT 14-30 
indicate, then 47 U.S.C. §307(c)(3) and 47 C.F.R. §1.62(a)(l) clearly provide that 

PCI's licenses continue in effect. 

Accordingly, until there is a decision by the D.C. Circuit on whether the 

FCC decision is final, PCI's translator licenses continue in effect, and PCI cannot 

be forced to suspend translator operations. 

III. PCI IS ENTITLED TO THE PROTECTIONS OF 5 U.S.C. §558(c) 
IN THESE PROCEEDINGS. 

47 U.S.C. 312 deals with revocation proceedings. 47 U.S.C. §312(c), with 

respect to cease and desist orders, provides: 

The provisions of section 558(c) of title 5 which apply with respect to the 
institution of any proceeding for the revocation of a license or a permit shall 
also apply with respect to the institution, under this section, of any 
proceedings for the issuance of a cease and desist order. 

The panel did not reach the application of this statute in its opinion. (Opinion, 

page 6051), except to state that the decision had become final and the licenses 

expired under 5 U.S.C. §558(c). 

This case did deal with license revocations. The data base for the FCC, as 

of May 19, 2001, reflected that PCI had. licenses with terms in effect until 

February 1, 2006. When these terms were cut short, that is a license revocation. 

As pointed out in Argument I1 above, however, the decision had not become 

final. As pointed out in Argument I above, the licenses continued in effect 

J 
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through appeal. Accordingly, PCI is entitled to the protections of 5 U.S.C. $558 

(which incorporates $556 and 557) prior to the revocation of PCI's licenses. 

IV. THE DISTRICT COURT LACKS JURISDICTION TO 
DECIDE THE "REGULARLY MADE" ISSUE. 

Once the notice of appeal of the FCC decision has been filed with the D.C. 

Circuit, as has been done in this case, 47 U.S.C. §402(c) applies, which 

specifically provides: 

... Upon filing of such [notice of appeal] the court [D.C. Circuit] 
shall have jurisdiction of the proceedings and of the questions 
determined therein.. . 

One of the questions "determined therein" was a determination by the FCC 

that it did not need to afford hearings to PCI prior to dismissing its license renewal 

proceedings and ordering it to shut down its translators. This decision is one of 

those presently pending on appeal before the D.C. Circuit. In accord with 47 

U.S.C. §402(c), the D.C. Circuit has jurisdiction to decide this question. 

However, the same question applies to the "regularly made" determination 

which must be made by the Alaska District Court under 47 U.S.C. §401(b). If an 

order was entered in a manner which deprives the applicant of procedural due 

process - such as lack of a required hearing - it cannot have been "regularly 

made." However, the District Court cannot decide the "procedural due process, 

lack of hearing" issue because only the D.C. Circuit has the jurisdiction to make 

10 
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that determination. 

The only appropriate result here is to dismiss the Alaska District Court 

proceedings, or stay these proceedings until the D.C. Circuit rules on the presently 

pending appeals and decides the due process issues, which in turn determine 

whether the order was regularly made. If the District Court is requested to take 

action, the United States should be required to file a motion for limited remand to 

the D.C. Circuit to authorize any requested action to be taken by the District 

court. 

IV. PCI WAS ENTITLED TO A DISTRICT COURT HEARING. 

PCI was not allowed a hearing on "regularly made and duly served" as 

required by 47 U.S.C. $401(b). The specific language of 47 U.S.C. §401(b), 

requires a hearing and allows the District Court no discretion to refuse to provide 

such a hearing. A hearing should have been allowed based on the clear statutory 

language alone. 

CONCLUSION 

These petitions for rehearing should be granted, and the preliminary 

injunction entered by the District Court should be vacated or stayed, and the case 

either dismissed or proceedings stayed pending the completion of the appeal 

presently pending before the Court of Appeals for the D.C. Circuit and the 
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pending and future FCC proceedings involving this matter. In the interim period, 

the status quo should be maintained by allowing the trans1 

operate and serve their communities. ,' 

DATED this 5th day of June, 2002. 

KENNETH P. JACOBUS, P.C. 

ttors to continue to 

.nc . 
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PETITION FORMAT CERTIFICATION 

Pursuant to Ninth Circuit Rule 32(e)(4), I hereby certify that the reply brief 

of defendandappellant is proportionately spaced, prepared in a base font of 14 

point CG Times, and consists of 12 textual pages. 

DATED this 5th day of June, 2002. 

KENNETH P. JACOBUS, P.C. 

I 
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CERTIFICATE OF SERVICE 

I hereby certify that the two bound copies of the Petition for Panel 

Rehearing and Rehearing En Banc of Appellant of Peninsula Communications, Inc. 

were mailed to each of the following on the 5th day of June, 2002,: 

Richard Pomeroy 
Office of the United States Attorney 
222 West 7th Avenue, Room 253 
Anchorage AK 99513-7567 

Gregory Christopher 
Federal Communications Commission 
Office of the General Counsel . 
445 - 12th Street N.W. 
Washington DC 20554 

DATED this 5th day of June, 2002. 

KENNETH P. JACOBUS, P.C. 
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APPENDIX A 

FCC MEMORANDUM OPINION AND ORDER, 
MAY 18,2001 
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Before the 

Federal Commdcatlons Commlsrlon 
Washlngion, D.C. 20554 

h re P m i a d a  Cwnnunications, hc. 1 

Applications for Renewal of License for 
Translator Stations 

K272DG and K285E0, Seward. Alaska, 
K285EF. Kmai Alaska; 
K283AB, KenailSoldotna, Alaska; 
K257DB. Aacbor POh( Alash; 
K265CK, Kachemak City, Alaska, 
G72d. Homer, daska; ad 
K274AB and KZSSAA, Kodiak. Alaska 

And 

Applications to Assign the Licenses of 

K272W and K285E.Q Seward, Alas@ 1 
K285EF, Kenai, Alaska; 1 
K283AB. KdSoldotnq Alaska; 1 
K257DB. Amhot Point, Alaska; ) 
K265CK. K a c h d  City, Alas& 1 
K272CN. Homer. Alaska, and ) 
K274AE and K285A4 Kodiak, Mash 1 

1 
From Peninsula chmmuoidoa~. Ioc. to 1 
Coastal Broadcast C o d c a t i o o s .  Inc. 

File Nos. BRFT-951124W. W. YW, ZE 
through ZH. ZJ, UC; BRFT-970930US. YA 
through Y H  

52184, sii66, si158, si16i.  si154 aad. 
FacilityIDNos.:52161.52155.52151, 

52148 

FilcNos. BAL.FT-970701TR tbreu&TZ 

MEMORANDUM OPWION AND ORDER AND ORDER TO SHOW CAUSE 

A d o p t d  May IO, 2001 Released. May 1% 2001 

By the Commission: 

1. In this Order, we dismiss as unlimely a plea- styled "Rejeaion of Cmditiooal License 
Renewal and Assignment of License Graot~," filed on March 15, 2000, by Peninsula CommUnimtioW IW. 
(%ninsuk'++. We also, on our o m  nwtioo: (1) rescind the 1995 and i997 conditional graots oftbe a b v e  
captioned renewal applications; (2) rescind tbt conditional grants of the abovbcaptioned a s s i m  
applications; (3) dismiss tbe 1995 a d  1W7 renewal application%, caocel thc 011 s i p  and termioate tbe 
operatkg authority for the banslator sta2ioas K285EF, Kenaj; K283AB, KdSoldotna; K257DB. 
AEcbtjiai Poiiis KZ65CK, K&ieiii& Citj.. KZ72CN. HOW; riid Iu74AB &id n Z S S A A ,  Kb;diak: (4) @%it 
Uoconditionally the abovpcaptiooed mewah fw translator Stations K272DG and K285Uj. S-4 and 
( 5 )  orda Peninsula pursuant to sation 316 dtbe CommUnicatioof Ad of1934, as amended (thc"Ad3. 
47 U.S.C. 5 316, to show cause wtry its licenses for translators K272W and K285Eo. S m d ,  should not 
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be d e b '  our reasons follow. 

I. Background 

2. This case primarily involves ow eligibdity and signal delivery renuirempntS for FM hamlators. 
which appear in 47 C.F.R $5 74.1231@). 74.1232(&). Briefly, tbcse pmvisions provide tbat olber-am or 
noc-fill-io translators may only retransmit primary FM station signals d v c d  by tbc translator dimtly 
ova-the-al and that authorization for an"other-area" or "wn-fill-in" transIator will not be granted to 
peaom ioterested in M conoected with the commercial "primnry FM station" These rules becams 
effcdive on June 1 , 1 9 9 1 ,  with prpexisting translators q u i r e d t o  comply no lata than June I ,  1994.' As 
t6c Commission explained io establishing tbcsc rules, translators are intended to provide "supplunmfary 
service to areas in which dLcct reception of FM radio broadcast stations is unsatisfactory due to distance 
or intervening terain barria." and the gw&g des are meant 90 a w e  that the eanslatcr sm'cc 
does not adversely affect &e operation of Fh4 radio broadcast opaatiolls." Amendmenf ajParl74 ojfhe 
Commission's Ruler Concerning FM Truwfafor S~atfons. supra note 3 ,8  FCC R d  at 5093. 

3. P & m l r i  Is the Ucefwe and ssalgnoe bf 016 cagtioned FM aatislam statloti9 K272oG and 
K28SEO Seward; K285EF. Kenai; K283AB. Kenai/SolQtna; K257DB, Anchor P&, K265CK. 
Kacbemak Civ, K272CN, Homer; and KZ74AB and 285.4& Kodiak, Alaska. Peniosula's 
stations are aU non-Win stations that rebroadcast primary statim limed to Peninsula.' The Seward 
translator% K272W and K285EG. have received and ContiDUe to nceive th& p m  statim' signals 
for rebroadcast by dads atba than directly ovcr-theair. Ia additioo. as explained berein, thc S e d  
translators are opaating m conformana with our rules pursuaot to waivm. d e  the seven rwa-hhg 
translators nrc opuating in violation of ow -lator rules and, cxccqt fw the Kodiak hanslatot~,~ bavc 
been since at least June 1.1994. 

transkator 

As explained hercb. we believe the Sward lanslams currently have the b e t i t  ofwaivers of 
salionr 53.tiji(b)andij.iiji(d) o~lhe~ommissioo'amlu,wbiFb~beliewran bcstbeadtkdby  
following the procedures YI f c d  in sed00 316 of tbe Act and d o n  1.87 of the Commission's m l a  

I 

a AD "other-ana" or %on-lil-in" translala is me wbow mvaagt oooloul extends beyond lbe 
proimcd wMce cootour ofiu primary slation. See 47 C.F.R 974.1201@) and (i). A "primary" F?4 statim h 
lbe station whose signal a banslator retransmits. 47 C.F.R 574.1201(d). 

' See Amendmenf oJPwi 74 ofthe CommLrsionk Rules Concerning FM Translalor Slafiont. 5 FCC 
Rcd7212(1990).modificd.6F~Rod2342(199l).recond~ird.8Fa)Acd~093(1993). 

' The Kodiak translatars ceased rrbroadcasliog Peninsula's KPEN-Fhf. Soldotna and KWVV-FM. 
Homer. Alaska on Nomber 12. 1997. and remained silentkefwcm that dale and onobn 29.1998. On Octoba 
29, 1998, the Kodiak traorlaton began Rboadestiog the signal ofa nwaxnmercia) M trnnslafor m Kodiak h 
accordance with ow banslator d e r  See December 1998 MO&O, 13 FCC Rsd at 23998 n. 13. Howeva, 
amrding to a 'Xequcn Tor Iovedgation." filed F h a r y  IZ.ZW1. by Kcdiak Island Broadcasting Campmy, 
Inc. ("KIE"). l i cense  ofscations KVOK and K R X X O ,  Kcdiak tbe Kcdiak translators again bcga~ to 
rebreadcast Peninsula's mtntions -EN-FM and K W - F M  m late January 2001. KSW. lnc., liocnxe of 
stations KSRM, Soldoma, and KWHQ(Th€). Keoai. filed commmtcl in Nppon of K1Bs request on F h q  IS, 
2001. On March 15. 2001, Peninsula respooded to WS *'Rcqucst la I n d g a f i o n "  and reportad that the 
Kodiak translators had roccnlly rsommenccd the rebroadcan of stations WEN-Fh4 and KWW-FhL 

' &e footnote 4. supra. 
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4. On November 24.1995, Peninsula filed License -1 application3 fcr che ninc tramlator 
stations (“1995 renewal applications”)). On September 11,1996, the staff, in a8drers’mgctitions te deny 
Hed against six of the. &IC 1995 -1 applicatiom,‘ detemud ’ that Peninsula had opaated the now 
Seward translator statim in violation of our tmnsktor NIES’ o m h i p  mlridicns c i n a  June 1.1594. 
See 47 C.F.R. $74.1232(d). T& s t a f f  also ancfuded that, althuugb tho scward translator stations bsd 

action on the 1995 recKwBI applications for a period of 60 daya to aUow P d n d a  to file a s s i m  
applications for the nine translators in order to come into compliaace with 47 C.F.R $74.1232(d). See 
Lelfw lo J . r q D .  & u w ,  6sq.. Ref. No. J800BdAIS (Chid Audio Servics DiviSioq Mass Media 
Bureau, Septanber 11,1996) C‘Sepfember 1996 leffe2’). Ultimate$, acceptable assignment 8ppbidotS 
were filed on July 1,1997.’ 

p”i0usIy received Waiva of this rule. continued waivers wen not wananted. Finally, the staff d c f d  

5. On Novwber 6.19g7, the staffgmnted the applications to assign the Ucenscs for all nine 
translators. So that the assignments could go f-4 tbc staff also granted aU nioc 1995 renewal 

connvnrnation of the assignments on grant oftbe rpcently-filed 1997 renewdl applications. See k f f e r  10 
J e f k y  0. Sffufhmqd, Esq.. Ref. No. 1800B3-BSH (Chief, Audio Servles Division, Mass Msdia BuaU.  
N m b 6  6,1997) (”Nowmber 1997srugdecirion”). ThcNowmber 1997sfaJdeclsion SCIted that 
fiihm to d the divestiture condition would render p t  of the I995 reoewal applicatiwc; null and void 
PcniDsuta did not seek raansidaation or review of the November 1997sfafldecuion. Howeva, cobb 
Communications. Inc.. Glacier G ~ d c a t i m .  Inc.. GFM, Inc..andKingBroadcasters. Ioc. 
(CoI~ecriVely referred to as “P&tiones”) fikd both a petition for nconsidmtion and an application for 
review of the Nowmber 1997 sfufldecision. As was the case with rrspbd to the 1995 renewal 
applications, Petitioners did not challenge the License renewals or assignmots for KZS7DB. A n c b  Po* 
KZ65CK, Kachemak City; or K272CN, H o r n .  

appUcariaB, Edndili6na ~~ 6a.wfi~ Of& Fwy., E *ff mm 

6. In DBcanber 1998. the Commission dismissed and denid, r ~ p d v e l y .  Pefitionas’ @on 
for raansideration and their application for review. Peninsula Commnicnfionr, lnc., 13 FCC Rcd 
23992 (1998) (‘December 1998 MOd;Ly3. Essdally,  Pditionas bad arguad that the staff should have 
revoked Peninsula’s ticems befause of tbc rule violations and that the stafferred in concluding iastead 
that Peninsula could sell the subject translator stations. In w &ision. wc notcd that, in the ab- of 
an unresolved basic character qualification ;ssuC, “ t k e  can be M) doubt as to the Cmnmksioo’s 
a u k +  to cure or remedy [the violation of the ownerrhip restridions] by p d n g  the renewal 
applications conditioned on divestiture of the translators.” December 1998 M O U ,  13 FCC Rcd at 
23996. Io UK &ceder  1998 M O U .  we also granted Peninsula’s 1997 mewat applicatioos.’ 

‘ The s u  challenged warslator staticas were K272Do and K28SEG. Sovard K285EF. Kcoak 
K183ABi KenailSolBomai and W74AB and ma5AA, Kdiatc,  

. ’ Peninsula and coaaal Broadcast Cmunicatims. Inc. (Icoartal”) originally f d d  applications u) 
assign thr nine translator station8 on November 14, 1996. Thcse appIi6atiws u8re Qismihsce a9 pawn* not ki 
aaordancc with the Commissicm’s rules. See M e r  10 J e m  D. Soudmayd. fiq.. el. 01.. ReL No. 180083- 
BSH (Chief, Audio Services Division. Mass Media Bureau, June 17,1997) (“/.ne 1997 SIalJDecbion”). fbC 
June 1997 SmflDecizlon afforded the panieo ten thlsiness d a ~  to file assignmmc npplicatioos IbaI would Fully 
mmpb wirb the Commission’, rules. Pwinsula and Cmslal then filed the above nptimed m i g n m o t  
applications. 

The brevity of the time period between the filing ollhe 1995 and 1997 renewal spplicatioos m s  the t 

rmlt ofthe Commission’s decision to modify FM translator license ( a m r  to run cmmendy with the  ram^ of 
(continued.. ..) 
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unditioned on camnunation oftk auth& assignments. and denied requests for w a d  of 47 C.F.R. 
5 74.123 I@), the over-tbeau delivery restrictions, filed by Coastal for tbe Kndiak translators. However, 
with respect to the Seward banslaton, we detormiaed that dismtinuation of tbe previously granted 
waivers of 47 C.F.R 74.1231@) would quiretermination oftheoperationsofthose franslators and 
would not s e m  the public intemt at that time sincc the tmmlators provided Seward'8 only FM savica 
We wted that a constndoa permit had bcen issued to William M. HoLheima. oae of tbe prircipalr of 
Glack Communications, Ioc., for a new FM statim in Seward. lo regard -0, we stated that, if and 
when that MI servicc FM station commeoced operatioq we 'may consider wbetba the cLcurrstaaaE 
umkx which the waivas were granted have so cbanged as to wanant termination of tbe Seward banslator 
options!' See December 1998 M M ,  13 FCC Rcd at 23997-99. 

7. P d n d a  and Olacier sought recwsideration of the December 1998 M O W .  Pcniosuls 
disputed thc ~ e n d i t i ~ ~ l  grants ofthe 1995 and 1997 renewal applications. It also contested the 
detembtion that the mea subje3 traoslators otba thao the ones in S a d  bad been oPaating in 
violation of 47 C.F.R. 74.1232(6) since June 1,1994 and the determination tbst continued waiver of 47 
C.F.R 8 74.1232(d) was not warranted for the two Seward tr~latm. In additioq Peninsula, but not 
Coastal. requested recasidaation of the denial of  quests for waivgs of 47 C.F.R. $74.1231@) for the 
Kodiak translatom. Finally, Peninsula objected to our statement that we would consider wbetha to 
terrninatetheSewardhaaslators'47C.F.R g74.]231@)waivasifandwbe4anunbuiYfullstrviccFM 
station autborizad in Sewad c o m m e n d  opaatioas. Glacier argued tbat Peniosula's waivers oft& ova- 
the-air reception rule. 47 C.F.R. § 74.1231@). shouldbe discontinued for the Seward hanslaton. 

8. On February 14.2000. we dismissed Peninsuk's petition for mmsiderathn of the Deceder 
1998 MO&O. Peninruh Communimfions, Inc., 15 FCC Rcd 3293 (2000) C'Fehruary 2000 MO&O'). 
We ordered Peninsula to coosummate the authorized assignments within thirty days of tbe decisioa. and we 
diread !be staff to rescind the conditional grants of the 1995 and 1997 license mwdl applicatiom. cancel 
tbe relevant call signs and tankate the translators' opaating authority i f P e k d a  did no( comply with 
tbe divestihlre repiremot.  F e b n w y  2000 M O W  15 FCC Rcd at 3294. We also p t e d  Mr. 
Holzheimer's application for a licensc to cover the Fombuct*on permit for full powa FM station 
KPFN(FhQ, Scward, Alaska and teamhared cbc d v u s  of the 47 C.F.R. Q 74.1231@) signal deliwry rule 
Tor thc subjed Scward translators effactive 60 dap h r n  tJx release date of tbe order. Id. at 3295-96. Jn 
so &io& we took note of Glacier's argumnt that the Peninsula traoslators w e n  tzldng radio revenues out 
of& smaii community of Seward, neathg &anciai &&xities for the new FM fuii se& s~tion, 
KPFN(F'h4). and we concluded that permittii Peninsula to continue to delivu a distant signal lo Scward 
would be a clear detrimmt to the continued viability of full savice broadcan stations l i d  to Seaard 
Id On February 23,2000, Peninsula fled With tbc Commission a morion to stay tk effect of th 
&..6ei ,998 Modro & ~ e  F L ; 6 ~  
intended to tile.' 

Mo&o @nu ad wrufioo Of& aw a 

9. On March 8.2000, Peninsula fled an appeal of the Commission's Febnuvy 2000 MO&O with 
the United States Court of Appeals for the District of Columbia Circuit ("CQU?"). That MM day, 

(Continued from previws page) 
Fhi primary &timu. See In he Marler ofModi,$img Renewal Daresfor W a i n  Sfations ticenred wder Pad 74 
of the Commirslan 's Rule and Rcvislng FCC Form 3034 Repart and OhLr. 9 F C C  Rcd 6504 (1994). 

In n supplemmi io  ihai motion, filed on March 3. ZWO, Peninsula anached a l e k  ham C&. 9 

That letter ma& plain that Coastnl was no longer willing lo buy Peninsula's transla'- for rhc prim a& u p  
in 1996. 

I 
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, 

Peninsula filed an Emergency Motion for Stay of the February 2000 MO&O with tbc Court arguink infer 
o k ,  t b t ,  pursuant to 47 W.S.C. 4 3W(k), the Commission was requid to grant its r e n d  applications 
unconditiooa and that itS o p t i n g  authority could be. teminated only after a hearing p u ~ ~ u a m  IO 47 
U.S.C. fi 312. On March 14.2000, the Court denied Peninsula's Emagency Moho for Stay. On March 
15, ZOOO, Peainsula fikd wi16 16t Commission the pleading now before IS, 8 'RejSt'on of conditional 
License Renewal acd Assignment of Lcensc Grants." By order dated July I I ,  2000, the Court dismissed 
Peninsula's appeal without prejudice to ref i l i i  following the Commission's resobtim of the " R e j d n  of 
Conditional License Renewal and A r s i p n t  of Licewe Grants." 

% 

10. Peninsula's ''Re.jedon of Conditional Licensc Remwal and Assigmml of License Grants" is 
premisedon47 C.F.R 5 1,110. Section 1.110providesthat,"[w]h+etbcCommissionwithout abearing 
grants any application in part, or with MY privileges, t m ,  M amditiom otba tban lhose request4.. .the 
action of the commission shaU be considered as a grant of such application unless the applicant shall 
within 30 days fiom the date on which such grant is made.. .file with the CoMnission a wri(tcn request 
rejecting the grant as made. Upon d p t  of such request, the Commission wiU vacate i t s  original aaica 
upon the application and set the application for hearing in the SBM manner as other applicatioas an set for 
hearing." In ib pleading. Peninsula rejects the action of the COmmiSsim granting Peninsula's 1995 and 
I997 license renewal applications wnditioncd on divestiture of the translator ticass and "upon the &e+ 
cmditioos contained in the ordas." Peniosula also states that it rej- thc s@ff s grant oftbe 1997 , 

assrgnmeot appkations "subject to the coo&ons & &e fioenses for the two Seward statim, and 
the otha waditions placed th-" Peninsula asserts &at, pursuant to 47 C.F.R 8 1.110, tk 
Commission must now vacate its original action on the applications and set the apphtims for hearing 
Peninsula states that it considem the Commission's actions in the December 1998 MOM) and February 

no rurtha action by Peninsula in accordanae therewith" PenioSula continues to opcratethe subject niOe 
translator stations. 

~~o~ Mod;a ..-v.i@ts a5 iiiilid ~ 6ftliis &E, .".0i4 &nd Of no fa* &da* *&=@ 

Ll. Discusdon 

11. AAer caretiuy considaing dl the circumstances. we believe that Pminsula's ioMcation of 
47 C.F.R. 4 1.110 is untinCly and warrants dismissal Peninrula's "RejecSon ofconditional License 
Rcnewl and Assignmcot of Llansc Grants" was not filed until more than hK0 years after oonditioaal 

of the 1995 wmval applications and 1997 assi- applications, which & as a result of 
!&e November 1997s1&decirion. Peninsula did not seek reconsideratio0 of the November 1997 $I@ 
i decision. Rathex. Peninsula actually accepted and endorsed theNovember 1997 co~~5tional grants of the 
I995 mew4 applications obsaving that tbe c o n d i t i i  pan& w e  'hir and nxaistd witb tbc fie8 

: and misting legal precedent for approving such applications." See Peninsula's December 30, 1997 
cippit ion to Application for Review, at page 8;. 47 C.F.R. 6 i.i io fidoes not ailow appiicants fust to 

'' 47 U.S.C. 8 309pX1) sets fatb the standardsthe Commissim mun reference in dnenninig 
wbetha to renew a license for a broadcarit station. Section 309(kXZ) of the A n  provides that ifthe lirmsee faib 
to meef one of the renewal standards, the Canmission may grant tbc application subjen to appropriate terms nnd 
auldjtims. That section, in conjunction with section 309&)(3). ahanativdy provides that the Commission may 
deny tbe rcnn\ll applicalioo a h  a beariog. As our discussion io paagrapb 13. i n b ,  m a k e  dear. w beliew 
that the rtaff s imposition of a divesIiture condition u p  Peninsula was necessary IO mrrett the serian, cmgoing 
vioktimr dour mnstator rules with r g p e d  lo the translators in Anchor Point Kachemak City, Homu. KmG. 
and Kd& Finally, inasmuch ns wc am granting unmditional renewals for the Sward translaton, 
Peninsula's senion 309(k) argument relative to those licensu is now mod. 

5 
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accept a parlkl grant, yet ktcr Lo seck reconsideration of itS conditim." Tribune Complny v. K C ,  133 
F.3d 61,66 @.G, Cu. 19981, ciffng Central TelevLtlon, Inr  v. FCC, 834 F,2d 186, 190 (D.C. Ct 
1987). An applicant must file a written mpest rejecting a conditional gra01 withia 30 days from the dale 
on which the conditional grant is made; othcnvisc, the action of the C o d i m  shall be mnsidaed as L 
grant of chc application aod tbat grant is not subjcd to appeal by the applicant See Mobfle 
Communications Corporoh'on ofAmericn v. FCC, 71 F.3d 1399, 1404 (D.C. Ciu. 1996). cw?, denied, 
117 S.Ct 81 (1996). d i n g  Centra/ Televisfon, Inc. v. FCC, 834 F.2d 186,19391 @.C. Cu. 1987). 
Accordingly, we find the "Rejection of Conditional Licepse Renewal and Assipnmt of Licatse Grants" 
atirsucbactobPuntime~,y,aadisisydimisseb" s ~ : ~ ~ c . F . R  8 1.110;seedso C a p i d  
Telephone Co. v. FCC, 498 F 2 d  734.740 (1974). 

12. In Light of the dismissal of Peninsula's bekted"Rqection of Conditional Li- R m d  and 
Assignment of Liceme &ants," we must now determine tk fite of P&da'r translatms. 'In this wrd, 
the failure to ooflsumma~ tbe assignmpts. coupled with caastal's apparent unwilliagness to go forward 
with tbc assignments at any time in the foreseeable future, compels the cmchry'oo tbat the conditioor 
attached to the grants of P e a " s  195'5 and 1997 renewals wae not (and IikeJy will n e y ~  be) md 
Consistent with the Febnmy 2000 MO&O. we could rescind tbe 1995 ard 1997 renewal grants and orda 
Peniosuls's ~ I W S ~ E ~ O ~ S  off tbc air immod$kly. Ho-, we believe our ultimate decision s b d d  account 
for the different factual ckwndau ces attending the different sets of ~ ~ ~ , , ~ r l i n g I y ,  on OUT OWTI 

mtion. wc are modifying OUT February 2000 MOdro as w fo& inthisOrder. 

y283AB. Kcna Vkldotna: and K27 4AB and K285AA Kodr '&. Thc staff correctly concluded in 1996 that 
Peninsula bad been o p t i n g  these Facilities coohary to tbe requimmis of 47 C.F.R. 8 74.1232(dJ s k  
June 1.1994. See September 1996 lerfer. To rectify this situatioq thc Nownber 1997sfaffdedrWn 

13. IC2 57D B. Anchor P o he K265CK. Kschemak Citx K272CN. H m  K2SSEF. K ma i; 

Gpfa*-y. afiwa ~ Of@ wbmf mcoiis.' 199s im-d applimm ~ 

assignmeot to coastal." As eoted, mosummatim of the ass- has od acurred and will Oot -. 
Thus. B- bas not W e d  the wnditian notwithstanding our englicii warniag that its faihue m divat 
would result in rescission of the grants of tbe 1995 and 1997 r e n d  applicatims. See Februogv 2060 
MOdro, 15 FCC! Rcd at 3294. Aaordingly, as to these stations, we rescindtbc ConMona! 
1995and19?7mewalapplicationS,res~indtk 1997conditionalass~grants,diSmissthe1995 
mewd applications and dismiss. as moot. the 1997 assignmerd applicatims ad 1997 d 
applications." P&R Termer v. FCC. 743 F.2d 918.928 @.C. Cu. 1984) (fembtioo of license for 
failure 10 meet liccnse w&o did not tequk-2 hearing). FinaUy, ipasmuch as Puhuh's a u & e  to 

of thr 

In light of our dLpositian of the 1995 rtncwal applicalialy wc n d  not addrc%s the effat of II 

Penhnsuk'~ rejection with respea tothe iW renewal applications &e paragraphs i $ - i 4 . i ~ 1 1 .  

to our prior order is wmanccd We instruct the staff IO move quickly and strongly. h o w .  to rwmmend a 
take appropriate mfmoanmt d o n  if t h a e  is any n o n m p l i i a  wilb tbc prnvisimc of this mda. 

In light ofour decisim to modify our prior order. we do DM te!icreenfommmt d o n  mlb rfgpea ia 

I' Alibovgb the Petitioners Bed a petition for reansideration and applicaliw fa rrVicw of lbc 
ffowmber 1997 smfdecision mlh respest lo six oflbs nine mbj& trandstors, PBninsula did no1 timely mnl6i 
the Novcmbcr 1997staffdecirion. 

I' Ac consummidim of tbe a u t b m i d  assignments hfu not ocfwred and will 001 OCNI. we slso rewind 
the 1997 conditional assignment grants for stations K272DG and K28SE0, Seward, and we dismis. BI mool. the 
1997 assl@i~ei!r ippliCiiiciiias fG? mise  s i i - d  rimlabr sutlobc. 
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operate these hanslators has expired. Peninsula must cease operations by 12:OO midnight the day afbx 
release of tbh order, Furtber operations by Peninsula after this time may subject it to serious d o n s ,  
including but not Limited to forfeitures unda section SO)@) of the A d  See dso 47 U.S.C. 55 401,501 
acd 502. 

14. K272W and K285EO. Sewa rd P'Sewar d translators''). The pmwhual posture of rhc 
seward transklors is akio lo  that of Ibe other seven traosla!o~. HQWM, &ere is OIK si@!icant 
difference. In this regard, the staff had explicitly p t d  Peninsula waivers of 47 C.F.R. $5 74.1231'3~) 
and 74.1232(6), waivers that we declined to rescind in our December 1998 MOdd) because of coram 
about loss of FM programming to the public. At the s a m  rime. bowcvu, we also indicated that 
cMunencement of operations by a new full savice Fh4 station io Seward would justify review of the 
situation to delamine wherha the waken should continue. In our F e b ~ n r y  ZOO0 MOdiO, we ordered 
tamination of the Seward waivas within 60 days of the release of that order in tight of the comn-mwxmt 
of aperations of KPFN(Fhf), S e w a d  Peninsula has cballmged this result in court and we beliew that 
section 3 16 of the Act affords the most direct and expedieol means of resolving the matta." A+&, 
we wiii grant unwdtionaiiy Peonsuia's 1995 and 1997 reoewais for tk Sewad tmmiatocs. la additioa, 
pwsuaot to section 316 of the Act, WB will order Peninsuk to show cause wby its Seward translators' 
licmses should not be modified to discontinue the previously grankd waivers of 47 C.F.R. 5s 74.1231b) 
and 74.1232(d). Should Peninsula protest the pmpsed order of tncdification, we intmd to rule on the 

asordance with those authorizations, and, if it is unable to do so. to t m m h t e  their operation Lnmadiateb 

~ f f ~  ei[w..ly..l' Ifpsainl;uwi E.e ~C wic41, ~ i x ~  it ~ me &e wlabfi ia 

11I. ORDERING CLAUSES 

15. Accordingly. IT IS ORDERED that Peninsula C o d t i o m ,  Inc.'s "Rejection of 
Conditional License Rmewal and Assignment of License Grants" IS DISMISSED. 

16. IT IS FURTHER ORDERED lhat the a ~ d i t i o ~ l  grants ofthe 1995 and I997 renewal 
applications filed By Peninsula Communications, hc. for translator stations K257DB, Anchor Point, 
Alaska; K265CK, KachaMk City, Alaska; K272CN, H o w ,  Alas& K285EF, K w i  Ab&; I C 2 8 3 4  
KenaifSoldOtna, Alaska; K274AB and K 2 8 S A q  Kodiak. Alaska, and K272DG and K28SEG. S w d  
Alaska, ARE RESCINDED. 

17. IT IS FURTHER ORDERED that the moditional grants of tbc 1997 applicatiarr to assign 
the 1i-a for wanslator stations K257DB, Anchor Point, Alaska; K265CK. Kacbanak City. Alaska, 

Section 316 of the Act allows us to m o d i  a licensc IoUowing notification to the li- and I3 

according the i i c e m  36 days within which to protest &e pmposed mda ofmod'lficatfm. See OLO 47 c.F.k 
8 1.87. 

Any ordn modifying Peninwla's lionsea will be i aued  by the Commission. If there arc mbstantisl 
and mataid gucstioos of fact rcquirinp a hearing pursuant to &on 3Iqax3) of the Ad. the Man Media 
Bureau shall designate the matter for hearing. Tbe staff may also k i d c  not to modify the licenses oa delcgatcd 
authority. 

I6 

I' We are aware that termination of the waivers of the mer-theair delimy restrktions fa the Souard 
translators may result in termination of &sa IO a number or Alaskan sitizenr who claim that tbs servia 
prwidcd by thee banslsrors is critical and that the full-xrvia AM and Fh4 smioos licensed to Sward will nu 
be adequst substituuJ. See Peninsula's Mar& 6.2000, Statement for the Rccord with attached letten. 
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K272CN, Horn, Alaska; K285EF, Keoai. Alaska; K283AB. KmaVSoldotna, Alaska; K274AR and 
K285AA, Kodiak, Alaska; and K272Do and K285E0, Seward, Alaska, fmm PeDinsula COIN~UII~~QDS, 
Inc. Io Coastal Bm&ast Communications, Inc. ARE RESCINDED. 

18. IT IS F U R m R  ORDERED that tbc 1995 and 1997 rmcwal apphtioos filed by PeninSuh 
Communicatioos. Inc. for translator stations K257DB, Anchor Point, Alaska; K26ScK, Kachemak City, 
Alaska; K272CN. Homer, Alaska, K285EF, Ktnai, Alaska; K283AB, KenaUSoldotna, Alaska; and 
K274.U and K285AA. Kodiak, A l a s 4  ARE DISMISSED. 

19. IT IS FURTHER ORDERED that h e  1997 applications to assign rhc licenses for translatw 
stations K257DB, Anchor Point, Alaska, K265CK, Kachemak City, Alaska, K272CN, Homer, Alaska; 
K285EF. Kenai, Alaska, K283AB. K m a i l S o l ~ ,  Alaska, and K274AB andK285M. K d 4  Alaska, 
from Pmiosula Comunic9tions. Inc. to Castal Broadcast Communications. Inc. ARE DISMISSED. 

20. IT IS FURTHER ORDERED that call signs for translator stations K257DB. A o e h  Poh. 
Alaska; K265CK, KachanakCity, Alaska; K272CNN, Homa, Alaska, K285EF, Kenai, Alaska; K283AB, 
Kenai/SoldoIna, Alaska; and K274AB and K285/u, Kodiak, Alaslg, ARE DELETED. 

21. IT IS FURTHER ORDERED rhat Peninsula Conuom'cati~,  k SHALL TERMINATE 
OPERATIONS for translator statioos K257DB, Anchor Pohk Alaska; K265CK. K a c h d  City. Mash; 
K272CN. Homer. Alaska; K285EP. K& Mask, K283AB. KenaYSoldotna, Akska, and K274.U and 

__jeq%fftA( Kodiak, Alaska, effeaive at 1200 midnight on the day aRzr release of this order. 

22. IT IS FURTHER ORDERED that tbc I995 and 1997 mewdl applicatb~s 6led by Peninsula 
COmmuniCations, Inc. for translator statiom K 2 7 2 W  a d  K285E0, Seward, Alaska, ARE GRANTED 
UNCONDITIONALLY. 

23. IT IS FURTHER ORDERED tbat tbe 1997 applications to assign the tiwma fw haoslacOr 
statioos K272DG and K285EO. Seward, Alaska. l?om Peoinsula ComrmmiCam, Inc. to Coastal 
Broadcast Conumnications. Ioc. ARE DISMISSED. 

24. IT IS FURTHER ORDERED that. pursuant to 47 U.S.C. p 316(a) Bod 47 C.F.R. 8 1.87, 
Peoinsula Communicatiom, h.. IS DUWXED TO SHOW CAUSE why tbc lkensa for translator 
statioos K272DG and K285EO. Seward, daslol, SHOULD NOT BE MODIRED 

[I.JToterminatewaiversof47C.F.R. 5 74.1231@); and 

[2.] TO f&iui.[e -%SiS Or47 C.F.R 8 74.1232(6). 

25. hrrsuantto47C.F.R.$ 1.87,PeninsulaCommunications,lnc.may,ootlatetbao30dayr 
f?om the release of lbis Order, file a Writico protest showing with particularity why the licenses for 
traoslafor statio- K272DG and K285EG, Seward, Alaska. should not be modified as proposed Any 
protesi will be wmidered fully before the C d s s i m  decides whether to modify tk suhju3 licenses. If a 
bearkg is deaned necessary because the protest raises a substantial and material qustion of fact, tbc Mass 
Media Bureau shall  designate such bearing in a subsequent or&. Ifno pmfest is fied by the date 
refaeoced above, Peoinsula Communicatio~~. b. will be deemed to have consented to the modification as 
p'Dposed and the Commission will issue a tin4 order to lhat effect. 

a 
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26. IT IS FURTHER ORDERED h a t  theMass Medin Burcau SHALL SEND, BY CERTIFIED 

MAIL, mW RECEIPT REQUESTED, a copy of this Memoran& OpEnion and OrQB and orda to 
Show Cause to: 

, h. . .  Peninsula 
do Jdfrcy D. Southnrayd. E+ 
Southqd 6. Milla 
1220 19 ShaqN.W., Suite400 
Washin@& D.C. 20036 

peniasub ~cmmunicatiw, laC. 
Post Office Box 109 
Homer, Alaska W603 

do DavidTillotson. 
4606 Cbarlestoa Tarac~, N.W. 

c~~ a pM B*&&& &.la 

w8Shingt04 D.C. Zoo01 

~ o d i a k  Island amadcasting compan~. ~nc. 
do Hmry A. solomw. Escruirc 
Gmej, Schuberf & Bam 
IO00 Pdomac Skeet, N.W., 5* 
Washinglon, D.C. 20007 

KSRM. Jnc. 
do Peter GutmaM. Esguire 

1776 K Streq  N.W., Suite 200 
pepper d C d ,  L.L.P. 

washingtw. D.C. 20006 

. 

FEDERAL COMMuNICAnONS COMMISSION 

MagalieRoadn S a h  - 
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APPENDIX B 

COURT OF APPEALS ORDER, 
JANUARY 7,2002 



FRY M. : 987-2356683 Jan. 13 2002 08:58PM P1 L.wzmi=ewumy/ffin W I D  

Peninsula Camrnuntcatlons, Inc., 
' Appellant 

V. 

Federal Communicatlons Cornmisalon, 
' Apperiee 

Phoenlx Broadcasting, Inc., et al., 
I ntenrenom 

Flled On: . .  

UNITE! STATES COURT OF APPEAG' 
FOR DI TRlm OF COLUMBIA ClRCUll 

" 
'# -;&::> .( , . 

, # ' :A  ... . .... .?...' I (."., - . .  

BEFORE: Edwards, Sentelle, and Henderson, Clrcuit Judges 

ORDER 
Upon consideration of the motlons to govern further proceedings and the motion 

to remand uuse, It irr 

ORDERED that the motion to remand case be referred to the melib panel to 
Which &Is petition is eesfgned. The partles $re dlreded to Include In thelr brief6 tha 
arguments raised in the motion rather then Incorporalto those arguments by reference, 

\ It Is 

othewlse limited, also address in thelr briefs lhe effect on the court'cc jurlsdlction of the 
ongoing agency prmsedlngs reqolred by the Federal CommunicatlOn COinmiSSlOdS 
("FCC") May 18,2001 order. Speolflcally, the partlea are directed to addreas the effect 
Of any proceedings pendlng before the FCC on this court's jurladictbn over appellant's 
challenge to the FCCs refusal to renew the licenses of the non-Seward stations. 

n e  parties will be notified by separate order of the briefing schedule, oral 
argument date, end compositlon of the merlts panel. 

FURTHER ORDERED, on the court's own motion, that the parties, while not 
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