Beforethe
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

2002 Biennid Regulatory Review - Review of MB Docket No. 02-277
the Commission’s Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section 202
of the Tdlecommunications Act of 1996

Cross-Ownership of Broadcast Stations and
Newspapers

MM Docket No. 01-235

Rules and Policies Concerning MM Docket No. 01-317
Multiple Ownership of Radio Broadcast

Stationsin Loca Markets
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Definition of Radio Markets MM Docket No. 00-244

To: The Commission
SECOND PETITION FOR RECONSIDERATION
OF
THE NATIONAL ASSOCIATION OF BLACK OWNED BROADCASTERS, INC.
AND
THE RAINBOW/PUSH COALITION, INC.

The National Association of Black Owned Broadcagters, Inc. (“NABOB”) and Rainbow/PUSH
Cadition, Inc. (“Rainbow/PUSH”), by their atorneys, hereby submit their Second Petition for
Reconsideration in the above-captioned proceeding to seek reconsideration of the Public Notice issued

by the Media Bureau on September 10, 2003.1 This Second Petition for Reconsideration is submitted to

'Public Notice, DA 03-2867, Media Bureau To Terminate Temporary Broadcast Station
Application Freeze; Revised Processing Guidelines Announced, rel eased September 10, 2003
(“Public Notice”), attached hereto as Exhibit 1.



prevent what appears to be an ongoing violation of the Stay Order issued by the Third Circuit Court of
Appedsin the apped of the Commission’s Ownership Order.? The violaion referred to is the apparent
intent of the Media Bureau to cease enforcing the Commission’'s policy of “flagging” certain radio

transactions, a changein policy adopted in the Ownership Order.?

1 INTRODUCTION

NABOB and Rainbow/PUSH submit this Second Petition for Reconsideration requesting
reconsideration of the Public Notice to address matters not referred to in the Public Notice, but whichthe
Media Bureau apparently considersto be covered by the Public Notice. Specificaly, in press reports and
in public statements by the Chief of the Media Bureaw, it appears that the Media Bureau has determined
that the stay of the Commission’s Ownership Order inthis proceeding applies only to certain unspecified
portions of the Commission’s Ownership Order and not to the entire Ownership Order.* NABOB and
Rainbow/PUSH submit that thereis nothing inthe court’ sStay Order to support thisinterpretation. A plain
reading of the court’s Stay Order demonstrates that the Commission’s entire Ownership Order has been

stayed.

2Prometheus Radio Project v. FCC, No. 03-3388 (3d Cir. Sept. 3, 2003) (per curiam)
(order granting motion to stay effective date of the FCC's new ownership rules) (“Stay Order”).

32002 Biennial Review - Review of the Commission’s Broadcast Ownership Rules and
Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, MM
Docket Nos. 02-277, 01-235, 01-317, 02-249 and 00-244 Report and Order, released July 2, 2003,
summary published in the Federd Register, August 5, 2003, 68 Fed Reg 48,265 (“ Ownership Order”).

“Radio Business Report, online, “Red Flags Won't Return,” September 15, 2003, acopy is
attached hereto as Exhibit 2.



Specificdly, NABOB and Rainbow/PUSH submit that the Stay Order does not permit the
Commissontoimplement that portion of the Ownership Order whichterminated the Commisson’ sinterim
policy for “flagging” radio transactions. The Stay Order stayed the termination of the“flagging” policy, and
therefore, the Commissionmust continue to “flag” thosetransactions that meet the “flagging” guiddines until

the court lifts the Stay Order.

. BACKGROUND

On September 3, 2003, the United States Court of Appeds for the Third Circuit issued the Stay
Order. Inissuing the Stay Order, the court identified the subject matter of the stay request as* Respondent
Federal Communications Commisson’ snew ownership rules, 2002 Biennid Regulatory Review, 68 Fed.
Reg. 46,286 (Aug. 5, 2003).”° In explaining its reasons for granting the stay, the court stated:

At issuein thislitigationare changes adopted by the FCC that would significantly
dter the agency’s ownership rules for multiple media properties, including nationa
televison networks, loca broadcast affiliates, radio stations, and newspapers. Petitioner
has dleged harms from industry consolidation contending they would widespread an
irreversble if they occurred. The harmto petitioners absent astay would bethe likdy loss
of an adequate remedy should the new ownership rules be declared invdid inwhole or in
part. Incontrast to thisirreparable harm, thereislittleindication that astay pending apped
will result in substantial harm to the Commission or to other interested parties®

The court went on to explain:

Granting the gay pending judicid review would maintain the status quo inorder to permit
gppellate review after briefing on the merits. Whileit is difficult to predict the likdihood
of success on the merits at this stage of the proceedings,[footnote omitted] these harms
could outweigh the effect of astay on Respondent and relevant third parties. Given the
magnitude of this matter and the public’' s interest in reaching the proper resolution, a stay

°Stay Order at par. 1.

®Stay Order at par. 3.



iswarranted pending thorough and efficient judicid review.’

In the Ownership Order, the Commission announced thet it would terminate its interim policy of
flagging radio transactions® Pursuant to theflagging policy, the Commissionwould “flag” for further review
any radio transaction if a grant of the transactionwould alow one entity to control 50% of the revenuesin
an Arbitron radio market, or if it would alow two entities to control more than 70% of the advertisng
revenues in the Arbitron radio market.® NABOB filed a Petition for Reconsideration of the Ownership
Order and requested reconsideration of the dimination of the flagging policy.°

1. TERMINATION OF THE COMMISSION’S FLAGGING POLICY VIOLATESTHE
STAY ORDER

It has been reported in the trade press that, in spite of the Stay Order, the Media Bureau has
discontinued the flagging policy.** The Bureau did not state this in the Public Notice, and in fact did not
addressthe flagging policy at dl inthe Public Notice. Therefore, NABOB and Rainbow/PUSH are unable
to cite specific Bureau language confirming this termination. However, according to RBR, the Bureau's
rationdeisasfollows:

As[RBR] understand[d] it, because red-flagging was an interim measure and never part

Id.

80wnership Order at par.496-497.

°ld. at par.496.

1'NABOB and Rainbow/PUSH Petition for Reconsideration, filed September 4, 2003 at 8-9.

MRadio Business Report, (“RBR”) online, “Red Flags Won't Return,” September 15, 2003, a
copy is atached hereto as Exhibit 2.




of the FCC’s rules, it is not affected by the federa court’s temporary restraining order

againg the new rules. Red-flagging was killed by the Commissioners on 6/2, so only a

vote by the Commissioners could bring it back.. That’s a can of worms that few people

at the FCC want to re-open. In fact, no one at the Commission even wants to make a

forma comment on the matter.*2

Thus, NABOB and Rainbow/PUSH are |eft to provide only a copy of the RBR press report as
an indication of the Bureau's intent and rationale.®® If the press report accurately reflects the Bureau's
intent, the Bureauis engaged inaviolationof the court’ s Stay Order, and the Commission must reconsider
the stated policy and issue a Public Notice darifying that the Commissonwill take no action to implement
any portion of the stayed Ownership Order until the court lifts the stay.

The Court’ s Stay Order does not limit itsaffect to only portions of the Commission’s Order. The
court stated that it would stay the effectivenessof the Commisson’ s*rule’ changes, but it did not distinguish
between any portions of the Ownership Order in making this statement. To the contrary, when the court
referred to the Commission's“rules’ it cited the Ownership Order, not some unspecified set of ruleswithin
the Ownership Order. The only reasonable interpretation of the court’s Stay Order is that the court
intended to stay the Ownership Order, not some unspecified portions of the Ownership Order. Therefore,
the reported Bureau rationde, that the flagging policy was not stayed by the court, is contradicted by the

plain language of the Stay Order.

That the Stay Order gpplied to the entire Ownership Order is further supported by the rationde

2d.

130n September 26, 2003, the Chief of the Media Bureau appeared on a pane entitled
“Washington Update’ at the NABOB 27th Annua Fall Broadcast Management Conference. In
regponse to questioning during the pand discussion, the Bureau Chief confirmed that the Bureau will no

longer enforce the flagging policy.



givenby the court in granting the stay. The court noted that the rules at issue covered “nationd televison
networks, local broadcast filiates, radio stations, and newspapers.”'* Thecourt did not limit thecoverage
of itsconcernto the specific concerns raised by the petitioner or to any specific rule change chalenged by
the petitioner. Moreover, the court specificdly stated that the purpose of the stay was to “mantain the
Status quo™” -- astate that cannot be maintainedif the Commissionimplements unannounced some portion
of the Ownership Order.

I ndeed, if the Commissionimplements unannounced some portions of the Ownership Order, while
not implementing others, itwill create anindustry structure that will neither be the status quo before the stay,
nor the industry structure contemplated by the proposed new rules. Instead, piecemed implementation
would create anindustry structure that the Commissonnever contempl ated and whichthe Commissionhas
never determined to beinthe public interest. The Commission crested the instant proceeding because the
Commission found that piecemed changes in its rules had historicdly resulted in inconsstent policies and
results. The piecemed approach contemplated by the Bureau will result in precisaly the result the

Commission sought to avoid in this proceeding.

V. CONCLUSION

NABOB and Rainbow/PUSH submit that the Commissionshould assess the conduct of the Media
Bureau with respect to compliance with the Stay Order. To the extent the Bureau hastakenit upon itsdf

to terminate its enforcement of the flagging policy, the Commission must reverse the Bureau' s action and

1Stay Order at par. 3.

15Stay Order at par. 3.



resume flagging dl transactions which meet the criteria of the flagging policy.
Failure to reconsder and reverse the Public Notice will result in an ongoing violation of the court’s Stay

Order.

Respectfully submitted,

THE NATIONAL ASSOCIATION OF BLACK
OWNED BROADCASTERS, INC.

By: __ /9 JamesL. Wingon

James L. Winston

Executive Director and
Generd Counsd

Nationd Association of Black Owned
Broadcasters, Inc.

1155 Connecticut Avenue, N.W.

Suite 600

Washington, D.C. 20036

(202) 463-8970

/9 LoisE. Wright
LoisE. Wright
Counsdl to the NABOB Board of
Directors
Executive Vice Presdent and Corporate
Counsd
Inner City Broadcagting Corporation
Three Park Avenue, 40" Floor
New York, NY 10016
(212) 592-0499




RAINBOW/PUSH COALITION, INC.

/9 Cleo Fields

Cleo Fidds

Generd Couns
Rainbow/PUSH Coadlition, Inc.
1131 8" Street, N.E.
Washington, D.C. 20002
(202) 547-3235

October 9, 2003



CERTIFICATE OF SERVICE

|, Kathy Nickens, a secretary in the law firm of Rubin, Winston, Diercks, Harris & Cooke,
L.L.P., do hereby certify that the foregoing “ Second Petition for Reconsideration” of the Nationa
Association of Black Owned Broadcasters, Inc. and Rainbow/PUSH Codlition, Inc. was mailed this
9th day of October, 2003 to the following:

Kenneth Ferreg, Chief*

Media Bureau

Federd Communications Commission
445 12th Street, SW.

Washington, D.C. 20554

Henry L. Baumann

National Association of Broadcasters, Inc.
1771 N Street, NW

Washington, DC 20036

David D. Oxenford
Shaw Pittman LLP
2300 N Street, NW
Washington, DC 20037

Gary S. Smithwick

Smithwick & Beendiuk, P.C.

5028 Wisconsin Avenue, NW, Suite 301
Washington, DC 20016

Howard M. Liberman
Drinker Biddle & Reath LLP
1500 K Street, Suite 1100
Washington, DC 20005

Peter DiCola

Future of Music Codlition
1615 L Street, NW, Suite 520
Washington, DC 20036

Lewis J. Paper
Dickstein Shapiro Morin & Oshinsky LLP

2102 L Street, NW
Washington, DC 20037



Anthony Lepore
P.O. Box 823662
South Florida, FL 33082-3662

Kurt Wimmer

Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, DC 20004-2401

Angela J. Campbell

Ingtitute for Public Representation
Georgetown University Law Center
600 New Jersey Avenue, NW
Washington, DC 20001

Mark Cooper

Consumer Federation of America
1424 16th Street, NW
Washington, DC 20036

Dianne Smith

Capita Broadcasting Company, Inc
2619 Western Boulevard

Raeigh, NC 27606

David Honig

Minority Media and Tdecommunications Council
3636 16th Street, NW, Suite B-366
Washington, DC 20010

Josh Silver, Director

Free Press

26 Center Street, 2nd floor
Northampton, MA 01060

Dennis J. Kelly
P.O. Box 41177
Washington, DC 20018

Brian M. Madden

Leventhd Senter & Lerman
2000 K Street, NW, Suite 600
Washington, DC 20006-1809



Hary F. Cole

Fletcher Hedld & Hildreth, PLC
1300 N. 17th Street, 11 floor
Arlington, VA 22209

Jonathan Rintels

Center for the Creative Community and Association of Independent Video and Filmmakers
P.O. Box 297

Keswick, VA 22947-0297

* Ddivered viafacamile
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