Before the

Federal Communications Commission

Washington, DC 20554

In the Matter of

Amendment of Part 97 of the Commission’s
Amateur Service Rules to Eliminate

Morse Code Proficiency Testing Requirements

For All Classes of Amateur Licenses

RM- 10786

Reply to Comments
of Charles Young, AG4YO

No Code International (NCI) filed a Petition for Rule Making on August 13, 2003 to
delete the Morse code exam, 47 C.F.R §97.503(a), from the Commission’s rules

The Commission assigned rulemaking number RM-10786 to NCI’s petition.

The Commission issued a Public Notice on August 29, 2003 that opened the initial 30

day comment period for NCI’s petition.

On September 4, 2003, Charles Young filed a Comment regarding RM-10786 in the

Commission’s ECFS records.

His comments are unresponsive to the subject matter of the petition, and seek to

discredit NCI by making false statements on the Commission’s records.

His comment contains nine numbered statements that the Respondent now answers

individually.
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Paragraph #1

10.

11.

12.

13.

14.

29 ¢

Young states that NCI “purports to be a large international organization”, “seeks to

misrepresent itself” and “trying to give false impression to the Commission”.

Young misrepresents NCI, it members and directors, for the purpose discrediting them;

or at the very least he does not understand NCI’s position.

In its Petition for Rulemaking, NCI stated that it “is an international organization, with
thousands of members in 63 countries and active national chapters in 12 countries,
including the U.S., a significant majority (74%) of NCI’s current members are U.S.

licensed amateurs”. This statement is a fact.

It is irrelevant that “ARRL has 140,000 members in the US and defines what a ‘large’
organization would be”. The Commission judges petitions and comments from
organizations and individuals on the merit of their filings, not by their membership

size.
Commission duty is to administer its rules in the public interest.

Even though Young acknowledges, “that even individuals should be heard before the
Commission (and that normally should include small organizations like NCI)”, he still

resorts to attacks against NCI, its members, and Board of Directors.

Young states “The NCI petition should be DENIED based on trying to give false

impression to the Commission.”

NCI has made true and factual statements to the Commission, and its Petition for
Rulemaking should be considered by the Commission in the public interest. If NCI’s
petition and the supporting comments have merit, the Commission should adopted the

proposed amendments to its rules.
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Paragraph #2

15.

16.

17.

18.

19.

Young states, “The NCI petition should be DENIED on the basis that it asks the

Commission to do something the Commission already said it would not do.”

Young alleges the Commission said in its 1999 License Restructuring Decision that it
would not delete Morse code exams after ITU WRC 2003. This is false, the

Commission said (emphasis added):

We will not revise the rules so that the telegraphy examination requirement
automatically sunsets if the Radio Regulations are revised to eliminate a

mandatory telegraphy proficiency requirement. In this regard, we do not believe

that it would be prudent, at this time, to premise the resolution of this issue

on decisions to be made at the next World Radio Conference (WRQC),

particularly given that it is uncertain whether the WRC will actually

address this issue. We also note that the International Amateur Radio Union

Administrative Council has stated that it opposes changing the Radio Regulations
to reduce the minimum international qualifications for an amateur radio license,

making the potential changes to this Radio Regulation even more uncertain.

WRC 2003 amend ITU rule S25.5, allows radio administrations to delete Morse code

exams from their licensing regulations.

The Commission did not promise or say that it would not consider petitions for
rulemaking to delete the Morse code exam after WRC 2003 amended the international

radio regulations.

It is proper procedure and in the public interest for the Commission to consider NCI’s

petition at this time.
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Paragraph #3

20. Young states “the Commission should DENY the NCI petition on grounds it calls for

the FCC to act without due process.”

21. Inits Petition for Rulemaking, NCI stated that the “the Commission has the authority
to amend its Part 97 rules to eliminate Morse proficiency requirements by expedited

order without formal notice and public input”.

22. Paragraphs 37 through 48 of NCI’s petition cites and discuss the legal authority that
would allow the Commission to delete the Morse code exam, 47 C.F.R. §97.503(a), by

an expedited procedure that meets the “due process of law” requirements.

23. It ironic the NCI should be falsely accused advocating that the Commission commit a
“due process of law” violation to delete agency rule that the Respondent regards as a
“due process of law” violation, discriminatory (within the legal definition), and not in

conformity with 5 USC §706(2)(A) - in short, an unlawful rule.

Paragraph #4

24. Young states, “The NCI petition should be DENIED for asking the Commission to

do something NCI already acknowledges the FCC does not have a mandate to do.”

25. Neither the Commission nor NCI ever acknowledged that a mandate existed to not

delete the Morse code exam.

26. NCI assert that the Commission can delete the Morse code rule, even if there was a

mandate or consensus to keep it.
27. There is no mandate or consensus to continue Morse code exams.

28. The WRC 2003 amended the radio regulations to allow ITU National Members to

delete Morse code examinations, if they so choose.

29. Under the Commission’s rules, NCI has petitioned the Commission to delete Morse

code exams, 47 C.F.R. §97.503(a).

30. The Commission has the authority and duty to consider NCI petition and to ultimately

issue an Order ending decades of debate on the matter.
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Paragraph #7

31. In paragraph 7, Young states (emphasis added):

7. NCl is an organization with one goal, the removal of telegraphy testing from
all license classes. In an election related letter for NCI members on their
website, Larry Klose of NCI states that although he is aware that 70% of
respondents to the FCC inquiries during the restructuring debate favor a

minimum of 5§ WPM testing, NCI must keep up the fight to remove all CW

testing. CLEARLY, NClI is stating that although they know what amateurs want,
they will ignore that and fight for their stated goal to remove ALL testing. While
there is nothing wrong with a minor organization having and seeking goals
contrary to what they admit most amateurs want, it is not right when they seek to
legislate their views as what most operators want while knowing the opposite to

be true.
32. In my election statement, I stated (emphasis added):

I read and summarized all the Comments and Replies submitted in response to
the FCC License Restructuring' proceeding which showed that 70% of the

respondents’ favor full General HF privileges with a maximum Swpm code test.

33. On January 25, 1999, I stated to the Commission in a WT Docket 98-143 Reply to

Comments (emphasis added):

The Commission can conclude that the nearly half of the responders_favor 5

wpm or less telegraphy examination for all license classes.

34. On July 6, 1999, I stated in a WT Docket 98-143 Exparte Reply:

3. Respondent restates the conclusions of the NCI Comment Analysis that the

respondents to this proceeding favor an immediate reduction or elimination of

code tests, with a maximum of 5 wpm most favored.

' 1999 License Restructuring Decision, 1998 Biennial Regulatory Review — Amendment
of Part 97 of the Commissions’ Amateur Service Rules, Report and Order, WT Docket
No. 98-143, FCC 99-143 (1999), adopted December 1, 1998, release January 15, 1999.
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35. Young has purposely altered my election statement election statement, which was and
is not a matter or issue before the Commissions; and purposely neglected to cite my

statements on Commission’s record that reflect the facts.
36. Young makes the statement:

While there is nothing wrong with a minor organization having and seeking goals
contrary to what they admit most amateurs want, it is not right when they seek to
legislate their views as what most operators want while knowing the opposite to

be true.

37. Young is falsely stating that “most amateurs want” Morse code exams. As of
September 30, 2003, 65% comments filed regarding NCI petition, RM-10786, support
the elimination of all Morse exams for all classes of Amateur license, and 54% support
the same position regarding the National Conference of Volunteer Examiner

Coordinators’ petition, RM-10787.

38. Even if the majority of licensed Amateur licensees want Morse code proficiency
testing, No Code International would still have a right to petition the Commission, and

the Commission could properly consider and grant the petition.
Conclusion

39. Young has twisted, distorted, and falsified the facts, NCI’s position, and the

Commission findings and decisions to justify his position.

40. Young denies the plain and simple true that the Morse code exam can no longer be

supportable by the Commission in the public interest or as a matter of law.
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The Commission Should Delete Morse Code Exam For All Classes Of

Amateur Licenses.

41. The Morse exam rule, 47 C.F.R. 97.503(a), is creating serious regulatory issues for the
Commission that can only be corrected by deleting the requirement for all classes of

Amateur Radio licenses.

42. Because of prior Commission decisions,” * and as matter of law*; the Commission

should immediately delete 47 C.F.R. §97.503(a) from its rules.
43. To wit, the Morse code exam rule, 47 C.F.R. 97.503(a):

Q 1s unnecessary;

O is not in the public interest;

o violates applicants’ and licensees’ “due process of law” rights;

o is discriminatory, within the meaning of the legal definition;

o is not in conformity with the Federal statutes, 5 U.S.C. §706(2)(A) that require a
reviewing court to “hold unlawful and set aside agency action, findings, and
conclusions found to be - arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law; [or] contrary to constitutional right, power, privilege,

or immunity”;

o is no longer necessary for government, military, public service, and emergency

communications;

1990 Codeless Technician Decision, Amendment of Part 97 of the Commission’s Rules
Concerning the Establishment of a Codeless Class of Amateur Operator License, Report
and Order, PR Docket No. 90-55, 5 FCC Red 7631 (1990), adopted December 13,
1990, released December 27, 1990, page 7631 to 7637.

1999 License Restructuring Decision, 1998 Biennial Regulatory Review — Amendment
of Part 97 of the Commissions’ Amateur Service Rules, Report and Order, WT Docket
No. 98-143, FCC 99-143 (1999), adopted December 1, 1998, release January 15, 1999.

* 5U.S.C. §706(2)(A), Scope of Review, The reviewing court shall * (2) hold unlawful
and set aside agency action, findings, and conclusions found to be - (A) arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law; *.
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o will require medical waiver certificates to comply with the Americans with

Disabilities Act;
o produces radio telegraph operators that are no longer needed;
o does not insure proper operation of a station;

O is not necessarily indicative of an individual's ability to contribute to the

advancement of the radio art’;
0 does not further the purpose of the amateur service®;
o does not serve a regulatory purpose’;

o does not attract technically inclined persons, particularly the youth of our country,
and encourage them to learn and to prepare themselves in the areas where the

United States needs expertise®;

a s not an indication of the examinee's good character, high intelligence, cooperative

demeanor, or willingness to comply with the Commission’s rules’;

a is no more or no less than proof of the examinee’s ability to send and receive text

in Morse code at a specific rate'’;
0 does not comport with the basis and purpose of the service''; and

o does not keep amateur radio operators ready to be of service in an emergency'’;

1999 License Restructuring Decision, supra, paragraph 25.
1999 License Restructuring Decision, supra, paragraph 25.
1999 License Restructuring Decision, supra, paragraph 25.
1999 License Restructuring Decision, supra, paragraph 30.

1999 License Restructuring Decision, supra, paragraph 30; and 1990 Codeless
Technician Decision, supra, note 30.

1999 License Restructuring Decision, supra, paragraph 30; and 1990 Codeless
Technician Decision, supra, note 30.

1999 License Restructuring Decision, supra, paragraph 30.

1999 License Restructuring Decision, supra, paragraph 31.
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O is not a significant factor in determining an individual's ability to provide or be

prepared to provide emergency communications®.
Conclusion
44. The Commission should amend Part 97 of the Amateur Service rules to:
(A) delete 47 C.F.R. §97.503(a),
(B) revise other rules affected by the deletion of 47 C.F.R. §97.503(a), and

(C) authorize the Technician Class the same privileges as the Technician Plus Class.

45. The Commission should adopt the proposed amendments to Part 97 provided in

attached Appendix of this Comment.

46. 1 believe that the Morse code matter can best be resolved by the Commission taking

the following action.

o Decide Morse code exam matter in a separate proceeding
o Issue expiated Order to delete Morse code exam

o Ifnecessary, issue a Notice of Proposed Rulemaking

o Dismiss irrelevant Petitions for Rulemaking

Decide Morse Code Exam Matter in a Separate Proceeding

47. The Amateur Radio community will never reach a consensus of the Morse code exam
matter, as both sides are polarized and no new arguments have been advanced for

years.

48. The Commission should hold a separate proceeding on the Morse code matter.

B 1999 License Restructuring Decision, supra, paragraph 31.
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49.

50.

51.

52.

The Commission should hold a separate proceeding on the Petitions for Rulemaking
that request the deletion of the Morse code exam for all classes of Amateur Radio

licenses.

A separate proceeding will allow other Petitions to amend license classes, authorized
frequency bands, authorized emission types, and emissions standards, transmitter
power stands, to be considered by the Commission on their own merit without

interference of the endless Morse code debate.

A separate proceeding will allow for an extended and comprehensive review period for

additional individuals and organizations to draft and make other proposals.

This would eliminate the endless Morse code exam debate from distracting from the

other matters important to Amateur Radio licensees to be decided by the Commission.

Issue Immediate Order to Delete Morse Code Exam

53.

54.

55.

56.

The Commission should act immediately to delete its Morse code exam rule,

47 C.F.R. § 97.503(a), by an order without further notice and public input.

In its Petition for Rulemaking', RM-10786, No Code International discussed how an

expedited order could be issued.

Further, the Commission should consider if the Morse code exam rule, 47 C.F.R.
97.503(a), 1s: (1) in conformity with 5 U.S.C. 706(2)(A); (2) meets “due process of
law” requirements; or (3) is not discriminatory (within the legal definition). If any one
or all of these present issues to the Commission, they would be justified in issuing an

immediate order or declaratory ruling®.

Further, the Commission should consider whether the Morse code exam rule, 47

C.F.R. 97.503(a), even if only retained for the Extra class license, would: (1) raise

RM-10786, Petition for Rulemaking, No Code International, filed August 13, 2003,
Commission’s ECFS records, page 13, paragraph 37 through 48.

47 CFR §1.2 Declaratory rulings. The Commission may, in accordance with section
5(d) of the Administrative Procedure Act, on motion or on its own motion issue a
declaratory ruling terminating a controversy or removing uncertainty.
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57.

ADA issues; and (2) require the Commission to reinstate the Medical Wavier

Certificates.

The Commission should adopt the proposed amendments to Part 97 immediately by an
expedited procedure pursuant to 5 U.S.C. §553(b)(3)(B)'%, 5 U.S.C. §553(d)(1) & (3)",
47 C.F.R §303(r)"® and 47 C.F.R §1.3".

If Necessary, Issue Notice of Proposed Rulemaking

58.

If the Commission finds absolutely necessary, it should issue a Notice of Proposed
Rulemaking (NPRM), in regards to the Petitions for Rule Making filed by No

Code International, RM-10786., and National Conference of Volunteer Examiners

Coordinators, RM-10787. The Appendixes of both of these Petitions contain

proposed rule revisions to Part 97 of the Commissions rules.

5 U.S.C. §553(b)(3)(B) provides: “General notice of proposed rule making shall be
published in the Federal Register, unless persons subject thereto are named and either
personally served or otherwise have actual notice thereof in accordance with law. The
notice shall include - either the terms or substance of the proposed rule or a description
of the subjects and issues involved. Except when notice or hearing is required by
statute, this subsection does not apply - when the agency for good cause finds (and
incorporates the finding and a brief statement of reasons therefor in the rules issued)
that notice and public procedure thereon are impracticable, unnecessary, or contrary to
the public interest.

5 U.S.C. §553(d)(1) & (3) provides: “The required publication or service of a
substantive rule shall be made not less than 30 days before its effective date, except - a
substantive rule which grants or recognizes an exemption or relieves a restriction; or as
otherwise provided by the agency for good cause found and published with the rule.”

47 C.F.R. §303(r) provides: “Except as otherwise provided in this chapter, the
Commission from time to time, as public convenience, interest, or necessity requires,
shall - Make such rules and regulations and prescribe such restrictions and conditions,
not inconsistent with law, as may be necessary to carry out the provisions of this
chapter, or any international radio or wire communications treaty or convention, or
regulations annexed thereto, including any treaty or convention insofar as it relates to
the use of radio, to which the United States is or may hereafter become a party.”

47 C.F.R. §1.3 provides: “The provisions of this chapter may be suspended, revoked,
amended, or waived for good cause shown, in whole or in part, at any time by the
Commission, subject to the provisions of the Administrative Procedure Act and the
provisions of this chapter. Any provision of the rules may be waived by the
Commission on its own motion or on petition if good cause therefor is shown.”
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59. The Commission should include the Petitions of P. V.Coppola, RM-10782; Kiernan K.
Holliday, RM-10783; and Eric R. Ward, RM-10785. These three Petitions also request

the deletion the Morse code exams for all classes of Amateur Radio licenses.

Deny Petitions For Rulemaking That Request The Commission To

Continue Morse Code Exams

60. The Commission should deny the Petition for Rulemaking filed by Peter M.
Beauregard, RM-10781; Dale E. Reich, RM-10784; Charles L. Young, RM-10805;
Frank W. Napurano, RM-10806; Robert G. Rightsell and Harry A. M. Kholer, RM-
10807; Puerto Rico Amateur Radio League, RM-10809; James Roux, RM-10810; and
FISTS CW Club, RM-10811.

61. All these Petitions continue Morse code exam for the Extra Class license.

62. Petitions filed by James Roux, RM-10810, and FISTS CW Club, RM-10811; increase

the Morse code exam speed to 15 and 12 wpm respectively for the Extra Class license.

63. All of these Petitions, except the ones filed by Dale E. Reich, RM-10784 and Puerto
Rico Amateur Radio League, RM-108091; continue the 5 wpm Morse code exam

General Class license.

64. Petitions filed by Frank W. Napurano, RM-10806, and Robert G. Rightsell and Harry
A. M. Kholer, RM-10807; continue the Morse code exam for Technician Class license.

October 12, 2003
Respectfully submitted

Lrey Rlise 5

Leroy Klose 111, KC8EPO
7706 Hampton Oaks Drive
Kalamazoo, MI 49024-5004
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Appendix - Proposed Rules

Proposed changes to Part 97 of Chapter I of Title 47 of the Code of Federal Regulations to
delete the Morse code exam, and to authorize Technician Class the same privileges as

Technician Plus Class.

1. Section 97.301 is amended by revising paragraph (e) to read as follows. The frequency
tables in paragraphs 97.301(a), (b), (c), (d) and (e) remain unchanged.

§97.301 Authorized frequency bands.

ks sk ook ook

(e)  For a station having a control operator who has been granted an operator license of Novice,

Technician Plus, or Technician Class:

‘ Wavelength band | ITU Region 1 ITU Region 2 ITU Region 3 gg;r;%%’r;gl;:;?:}? s, see
‘ HF ‘ MHz

‘ 80 m ‘ 3.675-3.725 ‘ 3.675-3.725 ‘ 3.675-3.725 ‘ (a)

‘ 40 m ‘ 7.050-7.075 ‘ 7.10-7.15 ‘ 7.050-7.075 ‘ (a)

‘ 15m ‘21.10—21.20 ‘21.10—21.20 ‘21.10—21.20

‘ 10 m ‘ 28.1-28.5 ‘ 28.1-28.5 ‘ 28.1-28.5

‘ VHF ‘ MHz

‘ 1.25m ‘ -- ‘ 222-225 ‘ -- ‘ (a)

‘ UHF ‘ MHz

‘ 23 cm ‘ 1270-1295 ‘ 1270-1295 ‘ 1270-1295 ‘ (h), (i)
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2. Section 97.307 is amended by revising paragraphs ()(9) and (f)(10) to read as follows:

§97.307 Emission standards.

* % k% k% %

(f) k ok sk ok sk

(9) A station having a control operator holding a Novice, Technician Plus, or Technician Class

operator license may only transmit a CW emission using the international Morse code.

(10) A station having a control operator holding a Novice, Technician Plus, or a Technician
Class operator license may only transmit a CW emission using the international Morse

code or phone emissions J3E and R3E.

k ok ok ok sk
3. Section 97.313 is amended by revising paragraph (c)(2) to read as follows:
§97.313 Transmitter power standards.

k sk sk sk sk

(C) % sk sk ook ook

(2)  The 28.1-28.5 MHz segment when the control operator is a Novice, Technician Plus, or

Technician Class operator; or

% %k sk ook ook
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4. Section 97.501 is amended by revising paragraphs (a) and (b) to read as follows.

§97.501 Qualifying for an amateur operator license.
(a)  Amateur Extra Class operator: Elements 2, 3, and 4;

(b)  General Class operator: Elements 2, and 3;

ks sk sk ook

5. Section 97.503 is amended by deleting paragraph (a), and renumbering paragraph (b) as
paragraph (a).

§97.503 Element standards.

(a) A written examination must be such as to prove that the examinee possesses the operational and
technical qualifications required to perform properly the duties of an amateur service licensee.

Each written examination must be comprised of a question set as follows:

(1)  Element 2: 35 questions concerning the privileges of a Technician Class operator license.

The minimum passing score is 26 questions answered correctly.

(2)  Element 3: 35 questions concerning the privileges of a General Class operator license. The

minimum passing score is 26 questions answered correctly.

(3)  Element 4: 50 questions concerning the privileges of an Amateur Extra Class operator

license. The minimum passing score is 37 questions answered correctly.
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6. Section 97.505 is amended by revising paragraphs (a)(1), (a)(2) and (a)(3); deleting

paragraphs (a)(5), (a)(7), and (a)(9); and renumbering paragraphs (a)(6) and (a)(8) as
paragraphs (a)(5) and (a)(6).

§97.505 Element credit.

(a) k sk

(1)  An unexpired (or expired but within the grace period for renewal) FCC-granted Advanced
Class operator license grant: Elements 2, and 3.

(2)  Anunexpired (or expired but within the grace period for renewal) FCC-granted General
Class operator license grant: Elements 2, and 3.

(3)  Anunexpired (or expired but within the grace period for renewal) FCC-granted Technician
Plus Class operator license grant: Elements 2.

(5) A CSCE: Each element the CSCE indicates the examinee passed within the previous 365
days.

(6)  An expired FCC-issued Technician Class operator license document granted before March
21, 1987: Element 3.
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7. Section 97.507 is amended by revising paragraphs (a), (a)(2), and (c); and deleting
paragraph (d).
§97.507 Preparing an examination.

(a)  Each written question set administered to an examinee must be prepared by a VE holding an
Amateur Extra Class operator license. A written question set may also be prepared for the

following elements by a VE holding an operator license of the class indicated:
(2)  Elements 2: Advanced, General, Technician Plus, or Technician Class operators.

(c)  Each written question set administered to an examinee for an amateur operator license must be
prepared, or obtained from a supplier, by the administering VEs according to instructions from

the coordinating VEC.
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8. Section 97.509 is amended by revising paragraph (f); deleting paragraph (g); and

renumbering paragraphs (h) through (m) as paragraphs (g) through (1).

§97.509 Administering VE requirements.

* k k k *

Q)

(2

(h)

@

(k)

M

No examination that has been compromised shall be administered to any examinee. The same

question set may not be re-administered to the same examinee.

Upon completion of each examination element, the administering VEs must immediately grade
the examinee's answers. The administering VEs are responsible for determining the correctness of

the examinee's answers.

When the examinee is credited for all examination elements required for the operator license
sought, 3 VEs must certify that the examinee is qualified for the license grant and that the VEs
have complied with these administering VE requirements. The certifying VEs are jointly and
individually accountable for the proper administration of each examination element reported. The
certifying VEs may delegate to other qualified VEs their authority, but not their accountability, to

administer individual elements of an examination.

When the examinee does not score a passing grade on an examination element, the administering

VEs must return the application document to the examinee and inform the examinee of the grade.

The administering VEs must accommodate an examinee whose physical disabilities require a
special examination procedure. The administering VEs may require a physician's certification
indicating the nature of the disability before determining which, if any, special procedures must

be used.

The administering VEs must issue a CSCE to an examinee who scores a passing grade on an

examination element.

Within 10 days of the administration of a successful examination for an amateur operator license,

the administering VEs must submit the application document to the coordinating VEC.
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