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S I J  M MARY 

I lie l n i l i a l  Decision (the ‘.I D ’-) i i i  (his procccding properly recognized that Roiiald 

lhCi\licr. Patricia Brasher and D L R  tnlerprises. Inc d/b/a/ Metroplcx Two-Way Rad10 Service 

( ‘ ‘ r ) I . l Y )  pcrpetraicd on the C‘ommiss ion  ai elahorate schcme of deception. iiiisrcpresentn~ion 

.md u n a u t l i o i - i d  transfer5 o fcon l ru l  

I ’ w i c i a  Hriislici- opcratcd D1.N. ii  two-way iadio salcs and scrvice company that they own 1)LB 

i;d i i i i  oppc~r~~i i i ty  to  serve inen l a r ~ e  custvmcrs. and thus dramatically increase i t s  profits. 11. I( 

ccvild ohlain the ineccssary 470-5 I2 MIiL (I’-hand) l icenses lo  meet those CListoiners’ needs The 

niaslicrs understood that Lhc FC(‘ limited each applicant h e h e  it to only one I-band frequency 

;II ii Liiiic. i inti l  all channels had hcci i  conslructcd and loadcd I n  oi-der to circuiiiveiil this 

liiiiii;i~ioii. !tie) concocted 3 sclicinnc to cih~aiin tlic necessary fiequencics by applying (Or licenses 

i n  i l ic  inainics oi’twci cleccascd pel-sons and tiwr of Ihcii. relatives who were totally unaware tlial 

; ip~3l ica~ions wei’e heing filed 111 their names Thc Hrashers arid DLB, the real parties-in-interest 

hehind thew ;ipplic;lTloiiS and the resulting Iiccinscs, cxerctscd control ovcr the licensed lacilities 

When the I:c‘C investigated ~ l i c i i  illegal schcnie. the I3r;islicrs filed I‘alsc and i i i islcadin~~ 

i .csponw\ ( ( I  thc Coininissioii’\ i i iq i i i r ieh 

l h e  evidence denionstrates that, in 1996. IZonaltl and 

I-he I i i i~ i i i l  1)ecision apprcipriately concluded that the Brashers and DL13 engaged in t h ~ s  

traud :in& ‘is ii rcsoll. are no1 hasicall! qLiaIilied to he Commission licensees 

[ ) c ~ i s i o i i  i i l so  properly recogni/cd that disquali licatioii IS appropriate whcre ai l  unauthorized 

tii1nsfc.r o l  coiitrol I\ accompanied by t lecep~ io i i  

I’hc Initial 

I Iic Burea~i q~ibmits  hat. based upon thc rccord 

L . \ . I I i ~ ~ ~ c ~ .  tile I 11 correcll) ioncl[ldcd that the rhshc1-s and their company are not qtialificd to be 

C o i i i m i s s i o i i  licensees and that the i r  captioned autliorizatloiis should be revolted 

V I  



Bcfore thc 
Federal Communications (‘ommission 

Washington, D.C. 20554 

I o  I IIC C o i i i n i i s i i o i i  

E[ \ iVOH<’EMENT BLIKEAII’S C O N S O L I D A I E D  R E P L Y  B R I E F  TO EXCEPTIONS 

1. C O L I N T E R S T A T E M E N T  OF T H E  CASE 

2 I’iitriciii Ihas l ier  (‘.l’alricia”) and her husband. Ronald I3rasher (.‘Ronald”). hold a l l  01‘ 



40 perccnl (Tr. 753-54). Palricia fbunded DLB in 1982 and serves as its President (Tr. 751-52) 

Ronald is a Vice I’rcsident and has been working for DLB since 1984 (Tr. 56-7, 1557). 

3 .  DLB provides a two-way radio service, selling access to repeater stations (Tr. 61: 763- 

64) Repeaters are used to eihancc tlic range of mobile radios (Tr. 766). DLB’s clients are 

primarily business and iiidusirial customers who pay monthly fees to use this service (Tr 153; 

886-87. 1372) DLB operates a number of stations, each of which is comprised of a repeater and 

relarcd equipment (Tr. 127-1 30). I n  addition to operating its own stations, DLB has operated and 

managed starions that are Iicenscd to others, including Patricia and Ronald, as well as stations 

licensed to various relatives of Patricia, as discussed below (EB Ex. 4; EB Ex 17, p. 3 )  

4. In 1995, rum ~eiiient-liaulingicoiicrete companies approached Ronald about using 

DI.H’s senices lo serve their 600 to 800 mobile units (Tr 97-106, 576, 1017). In order for DLB 

to amass the channel capacity necessary to serve those potential customers, Ronald knew that 

DLB i-equircd additional T-hand frequencies to allow for private conversations and that no such 

suirable licilities in the 450, 800 or 900 Mllz bands were available (Tr. 104). Patricia agreed 

that DLB needed inorc spectrum (Tr. 778-79). 

5 Ronald was told hy Scott Fenncll of the Personal Communications Industry 

Association. Ltd (“PCLA”), the frequcncy coordinator, that the FCC limited the number of 

channels D1.B could iinmediately obtain in its own name, his name or Patricia’s name (EB Ex 

17. pp 2-3: ‘If 200.91, 585). Similarly. Ronald was advised by John Black of Spectrum License 

Cunsultants. Inc. (“Spectrum”) that thcre was a PCIAIFCC limit of one new T-band station per 

enhty or individual iiiitil the channel authorized had been constructed aiid fully loaded (Tr. 285- 
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86. 700-91. 5x6, 1635-36).> Patricia also understood that this limit existed with rcspect to the 

intimber of licenses that  any one eiitity could obtain at a time (Tr. 779). John Black helped 

Ronald research acailable frcquencies in the 470-512 MHz range (Tr. 104, 107-1 I ) .  When they 

idcnhfied scberal channels available for rxclusive asugnment in the Allen, Texasinorthem 

Dallas inelropolilain area in  which DLB operated, Ronald sent a list of names and addresses of 

tllc prospective applicants to John Black and asked him to prepare applications in those names 

f o r  new Tba i id  licenses (EB Ex 19. p. 229. El3 Ex. 66; Tr. 108-09, 126, 432-33, 573, 121 8-29, 

1632-33). 

6 The list of applicants that Ronald sent to John Black included the following names: 

0 C Brasher. R u t h  Hearden. Iim Sumpter. Norma Sumpter, Jennifer Hill, Melissa Sumpter and 

Carolyn I UIZ (EA Ex 66; Tr 115-1 17, 432-33). John Black prepared the applications and 

returncd them io Ronald (Tr 413). Afier tlie applications had been signed, Patrlcia drafted a 

check for the filing Icc for each application (EB Exs. 3, 9, 3 5 .  41, 49, 54 and 57, Tr. 172, 784-86, 

793-99.874) 111 June 1996, Ronald submitted the applications to PCIA, the frequency 

coordinator. wliicln coordinated the applications and then sent thein to the Coinmission (Tr 184, 

421-22, 1661 -62) The Cominission granted the applications for 0 C , Ruth, Jim, Norma, 

Jennifer and Carolyn in Septcnnber 1996 and granted Melissa’s application in  October 1996 

(Ronald/Patr~cia Ex. 3, l’r 28 I ; EB Ex I O ,  pp 1-2, EB Ex. 37, p. 33; EB Ex. 45, p. 14; EB Ex. 

55.p. 18;EBEx.  58;Tr 181-82,209, 1170-71). 

7. 0 C. Orasher (“O.C.”) is die name of Ronald’s deceased father (EB Ex. 19, pp 1-2; 

FB Ex 21, pp. 1-2, CB Ex 37, p. 6) O.C. passed away on August 17, 1995 (EB EX. 6). Rulh I. 

John Black understood the K I A ’ s  policy to be consistent with the Commission limit imposed 
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Acarden (“Ruth”) was the inaiden name 01‘ Ronald’s deceased mother (Tr 172; EB Ex. 21, pp. 1,  

3. CB Ex 37. p 6) Ruth  died April 22, 1991 (EB Ex 12) Norma Sumpter (“Norma”) is 

Palricta‘s sister (Tr 51, EB Ex. 19, p. 2) Jim Sumpter (“Jim”) is Norma’s husband and DLB’s 

l h i i e r  xcoun tan t  (Tr. 51, 1738-39. EB Ex 19, p. 2. EB Ex. 37, p 5 )  Jennifer Sulnpter Hill 

(“lrnnifer“) and Melissa Sumpter Ellington ("Melissa") are Norma and Jim Sumpter’s daughters, 

Pdtrtcia and Ronald’s nieces (Tr. ‘W96: 1986; 13B Ex. 19: p. 2, EB Ex 37, p. I ;  EB Ex. 52, pp. I ,  

4. I ‘I3 Lx 5 5 ,  pp I .  5 )  Carolyn Susan Lutz (“Carolyn”) is another sister of Patricia and Norma. 

Caiolyn -‘as l11,B.h oflice manager (l’r. 1 1  32-33, 1 1  37; EB Ex. 19, p. 2). 

8 Thc Sumpters did not sign their respective license applications and did not intend to 

have licenses(I‘r 1942-43.EBEx 37.p 3 ;Tr  2011-12,2029;EBEx 45 ,p .3 ;Tr .  1318019, 

1321. EB Ex. 52, p 3. Tr 1050, 1076-77, EB Ex. 55, p. 4). The Surnpters were not consulted 

wgardtng the location of“‘their” stations and did not know when, where, how or if “their” 

\rations had been constructed (Tr 1065-68; 1344-45; 1784-89; 2099, 2101). The Sumpters did 

no1 pa! any of the costs related to “thcir’. stations, nor did they discuss such expenses with 

anyone (Tr 170. 81 7. 1065-68. 1348-50, 1784-89,2101-04). Instead, DLB paid the costs 

associated with rhe licensing. coiistructioii and opcration of the stations (Tr. 292, 446-47, 817). 

D1.R personncl loaded customers 011 the stations and billed the customers (Tr. 162-68, 871 -72; 

EB Ex 17. p 6) 7lie revenues received from operation of the stations were deposited into the 

DLB account (Tr 155). DLB did not compensate the Suinpters in any manner for the use of 

“their” licenses (Tr 170, 1065-68, 1097, 1345, 1791-94, 2102). 

9 111 Noicinber 1997, after a competitor had filed a petition challenging the legality of 
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111 B.5 acquisition of the afireinentioned authorizat~ons,~ an Opposition was filed with the 

Coinmiwon by counsel on hchalf of, infer alia: DLB, Ronald, Patricia, the Suinpters, Carolyn, 

0 C and Ruth (ER Ex 2). Ronald certified that the statements in  the Opposition were true ( I d ,  

p 7 )  Among other things. the Oppo5ition represents “There are family relationships among 

the Brahe r s  and thc Sumpters, but nolhing prevents each of /hem from holding one or more 

I i t m ~ e s  for private carrier or commercial mobile radio service stations” (Emphasis added) (EB 

Ex 2. p 3). Later, on the same page, the “Opposition” asserts. “Each of the operators retains 

control of its own station(s) ’’ (Id.). The Opposition denied any wrongdoing (Id.). The 

Oppci\ition also reportcd that the station? wcrc managed by Ronald but claimed that each of the  

licensees rctained control of his or her respective stations (kf.). 

I O  On Novcmher 8. 1098. the Commission sent a letter of inquiry (the “November 1998 

LOI“) to DLB (CB Ex 16) By letter dated December 4, 1998, counsel submitted a response on 

behalt of DLB and Ronald, which Ronald verified (the “December 1998 Letter”) (EB Ex 17). 

Among othcr things, the December I998 Letter represented that each licensee was informed of 

the date of construction of each of ils licensed facil~ties. each licensee is permitted to use the 

entire commonly managed system without limit, and each licensee retamed its right to sell, 

transfer, reniove from management, or cancel its license at any time (Id., pp. 2-3). The 

December 1998 Lcttcr also rcprescntcd that Ronald had made reports concerning stahon 

operations and that most o f  the licensees had reviewed these reports and gave him directions for 

- 

‘ On November 17, 1997. that competitor, Net Wave Communications, Inc (“Net Wave”), 
filed a “Petition for Order to Show Cause” with the Coinmission (the “Net Wave Petition”) 
(EB Ex 1). Generally, the Net Wave Petition accused the Brashers of having made 
misrepresentations in the applications for T-band licenses with respect to the real parties-in- 
interest ( I d ,  p 2). 
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iniprcv cnient or coireclion orproblenis. The December 1998 Letter further claimed that each 

applicant had been responsible for reviewing and signing his or her owii application (Td., p. 5 ) .  

1 1 When the Commissioti sent additional letters of inquiry to DLB, Ronald, Patricia and 

Da\id4 in hlai-cli 1999 (colleclivcly. the “March 1999 LOI“) (EB Exs. 18, 23, 27 and 30), they 

jointl!; rcspnnded. Ihrough cnunsel. by letter dated April 5, 1999, supported by Ronald’s 

\‘erification (the “April 1999 Response”) (EB Ex. 19). Among other things, the April 1999 

Respoiisc asserled that each of thc prospective licensees was chosen by the Brashers because 

cach had a p e d  to accept the duties o f a  Commission licensee, was willing to participate in the 

fiindinp of the construction of‘his or her station, and was willing to actively assist in the sales of 

scr\ ice and equipmciit to bc provided to the customers of his or her station (Id., pp. 3-4) The 

April 1999 Response also made various claims regarding the Sumpters and Carolyn, i t  did not 

disclose that both 0 C .  and R u t h  were dead whcn their respective applications had been signed 

ancl (iled w t h  the Cummission ( Id  ) Jim, however, also responded to the Commission, 

informing that 0 C and Ruth had passed away (EB Ex. 37, pp. 5-6). 

12. .Attached t ( ~  the April 1999 Response were copies of several Management 

Apret‘mcnts, each of which indicated that i t  had been executed in March 1999. The Management 

Agreements each provided Oiat the named licensee parly thereto retained ultimate supervision 

and control of’his or her respective station (EB Ex. 5, p. 1 I ,  Tr 354-56, EB Ex 19, pp 000458, 

000486,000500,000514,000828.000542,000556,000570, 000585) Although the page 

‘ David Brasher (“David”) IS Patricia and Ronald’s son. David and his wife, Thelma Diane 
Brasher (“Diane”), are also officers of DLB (Tr. 52, 907-08, 1534, 1539). David has been a 
Vice President of DLB since the company’s inception and an  employee since April 1997 (Tr. 
52. 906-08, 941, 1535). Diane has been DLB’s corporate secretary since the company’s 
inception and a full-time employee since April 1984 (Tr 1538-39) 

6 



bcariiig 0 . C  ' 5  "signature" Mas missing, Ronald testified at the hearing that i t  had been 111s 

intention ta  includc C )  C 's signature page. on which Ronald had signed 0 C.'s name (Tr. 355- 

5 6 )  

13 Ronald and Patricia Iestiiled at the hearing that they constructed the stations and 

11c\ cr 1equestrd the Sumpters or Carolyn to pay any of the costs associated with their respective 

I 'dcil i t ies (Tr. 127-28. 136-37, 292,446-47, 643, 817, 872). As noted above, DLB personnel, and 

noi the iioininal licensees in thc case o f 0 . C  ~ the Suinpters and Carolyn, solicited the customers 

t h x  used tlie stations. and thcy serviced and billed tliosc customers for those services. All of the  

in one!^ reccivcd for service over the stations was deposited into the DLB account DLB made no 

cash payments t o  tlie Sumpters for the use ol"their" licenses (Tr 170,456, 1345, 1791, 2102) 

14 I n  Iighr ol'this evidence. and after observing the demeanor of the witnesses at length, 

thc Prcsldiiig ludgc concluded i n  the I.D. that, although the Brashers were not credible witnesses, 

the Suinpters had each testified truthfully (I  D 1 139) The Presiding Judge made very specific 

findings rcgarding the demeanor and credibility o f  the witnesses (I.D. 1 139-48) In so 

concluding. the Presiding Judge noted that other significant record evidence corroborated the 

Sumpters' vcrsion of' events (1 D. 11 139.48). 

11. ARGlJMENT 

A.  Mi~rrpresentst ion/Lack of Candor: Issue (a) 

15 Contrary to the arguments contained in the various Exceptions filed by the Brashers, 

they rcpcatedly iiirvepresrnted facts to and lacked candor with the Commission. The Brashers' 

dcccption first surf3ced in the 1996 applications filed in the names of deceased, u i h o w i n g  or 

un\wtting relatives, and continued through the hearing of this proceeding. 

7 



1 .  -J’he Brashers intended to deceive the Commission in the 1996 apDlications. 

16 ‘fhc Ri-ashers argue that the motivations bchind their actions in connection with the 

I996 appl~cation do inot support a ci~nclusion that they intended to deceive the Commission In 

h s  regard. the)’ suggest that they believed that thcy could file applications in the names of dead 

relativcs and in the naines of others who had no intention of ever fulfilling the responsibilities of 

a Cominission licensee.’ This argument is unsupportable and without merit. 

I 7  The nrashers‘ argumcnt [hat they did not intend lo deceive the Commission by filing 

applications in l l ie  [lames o f 0  C and Ruth i s  ludicrous. Both “applicants” had passed away well 

herore thc) purporlcdly signed the applications and the applications were filed In their names. 

A \  the I D sets forth at 117 112-1 3 .  both Ronald and Patricia knew that an applicant had to be 

aIi\’c and that the applicant inamcd i n  thc application had to be the person who exccuted the 

application By higning applications in  the names of his dead father and mother, Ronald knew 

that Ihc was l a ls r l y  representing to the Commission both the applicants’ real identities and their 

abilities to function as licensees ILikewisc, by signing checks in payment of the filing fees for 

thc applications, which checks notcd that they were for applications in the names of Ronald’s 

dcad parents, Patricia “was complicit in  the misrepresentations.” ( I d )  The Brashers can point to 

nothing i n  the rccord that supports thcir after-the-fact rationalization that either Ronald or 

Patricia rcccivcd advice IO Ihe effect that the Commission would accept applications from the 

dead In shorr, there IS no e\.idence that either had a good faith beliefthat an application of a 

dcad pcrson would be acceptable to the Commission. 

18 Similarly. whcn they submitted applications in the names ofthe Suinpters, Ronald 

See Ronald’s Exceptions at  pp 8-16, 
8 



and l’atricia kncw that the inamed applicants liad neither authorized the f i l~ng  of the applicatlons 

iinr had any iiitentinii of acting as licensees. Further, although Carolyn had apparently 

~iuthori~ed her application and liad signed it. she did so only as a favor to Ronald (Tr. 1162-63, 

1 165. 1 194) Thus. the Sumpters were used merely to seek licenses which the Brashers knew 

could not o t h e r ~ i s c  have been acquircd because of the restrictions imposed by Sectlon 90.31 3 of 

thc Comm~ssioii’s rules Accordingly, the Brashers’ use of those individuals’ names as honajide 

appliwits was  dcccitful. ‘Ihc Brashers’ speculation that they might have been able to obtain a 

\vaivei- of tlic rule or otherwise been able to acquire the licenses legitimately through some other 

approach” docs not excuse the inescapable fact that they engaged in this fraud on the 

Com in1 I ssi on 

19 Mole particulaily. the Commission should reject the claim that the Brashers’ use of 

the Sunipters’ iiaines was wit11 those applicants’ knowledge and consent.’ The record reflects 

that thcre is an irrecnncilable conflict between the testimony of the Brashers and the Sumpters as 

to wlicther the latter agreed to let their names he used aiid whether they signed the various 

documents to the Cmimissinn. ‘The Brashers insist that the Sumpters signed then- respective 

applications after a heries of meetings during which the Brashers supposedly discussed with the 

Suinpters u~hctlicr they would be interested i n  obtaining licenses.’ The Brashers also insist that 

Norma. Melissa and Jennifer signed “client copies”’ of the filings. I-lowever, the Sumpters 

vigorously denied signing their applications aiid the Sumpter women deny signing, or believe 

the); did not sign; their client copies (Tr. 1942-43; EB Ex. 37, p. 3; Tr. 201 1-12, 2029, 2030-31, 

See DLB Exceptions, pp 8-16. 
Srr Patricia Exceptions, pp 2-21 
Id 
Id .  
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133 E x .  45. p, 3. Tr. 1318-19, 1321, 1333, EBEx.  52,p.  3; Tr. 1050, 1069-70, 1073, 1076-77; 

EB Ex 5.5. p 4) l ~ h e  Presiding Judge rcsolved all of these testimonial conflicts in favor of the 

Suniptvrs. afler observing the hearing testimony and finding their testimony, but noi that o f the  

Brashers. credible (1 D. 117 1-39, 148). 

20 Where. as here, Ihe Presiding Judge’s credibility determinations are based on specific 

fundings relaring to the demcanor of the witnesses, such determinations are to be afforded great 

~ c i g h t  Girl/ C(ias1 ~ ‘ ~ ~ m i n u n i c u ~ z o n ~ ,  l n c ,  81 FCC 2d 499, 506 (Rev Bd. 1979), recon denied, 

88 FCC‘ ?d 1033 (Rev Bd. 1981). WL’IL‘M’ denied, FCC 82-128 (Apr 16, 1982) “Deference is 

geiierall) given to an ALJ’s demeanor findings because he has a superior opportunity to observe 

and ex’aluate a witness. ‘including the exprcssion of his countenance, how he sits or stands, [and] 

nhcther he is inordiiiatrly iicrvous.’ ” ‘li.le.trur Inc, 2 FCC Rcd 5, 12 (Rev. Rd 1987), quolzng 

rnpar./. Periu.\cpzro.s IVzllage. Inc v NLRB, 565 F.2d 1074, 1078 (91h Cir. 1977). 

21 I n  the I D , the Presiding Judge made specific deterininations that the Sumpters‘ 

deiiicanor Ihrougliout a grueling cross examination by the Brashers’ counsel evidenced their 

credibility The I’rcsiding Judge concluded that the Sumpters “handled themselves exceedingly 

wel l  i i i  a highly charged and stressful situation, and their testimony was forthright, candid, and 

highly bclievable ’. (1 D. 9 148) Additionally, the I.D. correctly concluded that the Sumpters’ 

tcstlniony was supporled by other rccord evidence I o  In contrast, the Presiding Judge noted that, 

in (heir testiniony, the Brashers related fundamentally different stories about the events 

’ ”  See. e g.. the opinion of the handwriting expert that the signatures appearing on the original 
applications were not those of the Sumpters (I D. 117 32, 342); that Norma and Jim were out of 
[own when they purportedly signed client copies of the applications (I D 77 95-96); andthat 
lhe dates on the client copies of the applications were “machine copies of a single handwritten 
entry” and thus, probably tampered with) (I.D. a 99, 146) 
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prcceding the applications’ sigiiings (I.D. 17 140-4 1 )  and that they had repeatedly misrepresented 

facts 111 responding to Commission inquiries, most tcllingly, in conjunction with the var~ous 

Vanagcment Agreements. nhich can only be interpreted as an  ill-conceived attempt to convince 

thc (‘ommission that the dcceased 0 C . and Carolyn and the Sumpters were each indcpendently 

;icliiig as ieyxmsible Commission licensees (1 D. 11 25-27, 87, 129-36). Thus, when faced with 

tcstniioiiial conilicts hetween the Sunipters and the Brashers, the Presiding Judge appropriately 

found the Sumptcrs. but in01 the Brashers. credible. In light o f the  record evidence and the 

Pichiding Judge’s \rell-fouiided analysis of it: the Brashers have failed to demoiistrate that the 

credibilit)’ tindings of the Prcsiding Judge should be overruled. 

2. Thc Presiding Judge did not imDroncrlv “ignore” the pro sr status of the Brashers. 

22 The Rrashers also assert i n  Ronald’s Exceptions that the Presiding Judge erroneously 

iynoied their p i  , \ e  >latus in coiinection with the preparation and filing of the 1996 

applications 

actinginw .re, they had a good faith belicithat they were i n  compliance with the Commission’s 

rules. and tliereforc did not have the requisite intent to deceive the Commission 

I2 fhe Brashers also uiould have  the Commission believe that, when they were 

13 

23 There I S  simply no record support for these arguments The Brashers’ pro se status 

during thc period when they prcpared and submitted the applications on behalf of their dead 

,See In re Applicurions cijRonald E Pollerson, el ul , 8 FCC Rcd. 1726, 1736 (Rev. Bd 1993) I I  

(“[AIS a general matter the Commiss~on gives deference to the credibility findings of its 
administrative law Judges unless the findings are patently in  conflict with the record evldence. 
,See ,A’ugwbo Droirdcusring Cumnpuny, 6 FCC Rcd 912,919 (Rev. Bd.1991). The ALJ is in a 
position to observe the witness’ demeanor and evaluate his credibility, as the ALJ did here. The 
Board IS re5ponsible to look behind such findings to assure substantial record evidence i n  
support, see generally 5 U.S C 5 706(2)(E), and will reverse if solid record support is not 
present.”) 
’’ Ronald Exceptions, p.  3. 
l 3  I d ,  pp 3-5 
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ielati\.es and others who ncver had a n y  intention of assuming the dunes of a licensee does not 

excuhe their misconduct in doing so All applicants are required to abide by the Commission’s 

rules rcgardless ol‘ Ihe slate of thcir Icgal represenlation. See generally, Royce Inlernurlonal 

U ~ o u ~ / c u ~ l i n , y  (’onipony v FCC. 820 1;‘ 2d 1332, 1337 (D.C. Cir 1987) (“Applicants who 

proceed pro Ae are not thcreby exempl from compliance with FCC rules and orders”), Mundevzlle 

B~~otrdcu.srrng (‘orp . 2 FCC Rcd 2523 ( 1  987). Moreover, assuming, arguendo, that the Brashers 

wii iel iom believcd that theii actions and representations to the Commission in the applications 

wcrc permissible (which we haw demonstrated mas not the case), such a state of affairs would 

noi minimize the gravity of the falsehoods in which they subsequently engaged, when the 

Biashers responded to the Net Wave Petition, to the December 1998 LO1 and the March 1999 

L O .  and to quehtlons put to thcin at  the heal-ing. As demonstrated in the Counterstatement, 

\ i i p w .  inany of lhe Brasherb’ ino5t egregious misrcpresentations occurred while they were 

ieprcsented by counsel. Their coiitinucd willingness to prevaricate reveals that their pro se 

q u i i i e n t  i s  vel another groundless attempt to ~ X C U S C  their misconduct 

24 I n  any went,  the Presiding Judge mas certainly aware of the Brashers’ degree of 

sophistication The l.D at 1111 1 1-1 3 correctly observed that the Brashers respectively serve as 

Pi-esident and Vic t  President ot‘DLB, a company that, in 2000. had estimated gross revenues of 

helween $2,000.000 and $2.400.000; and that DLB employed 15 or 16 people, managed 20 

stiluons and controllcd 2,500 mobile units (I.D. 71 I ,  13) Moreover, at the time that the Brashers 

determined that they requircd additional spectrum for their business, they consulted with two 

individuals. Scott Fennel1 and John Black, before they filed applications on behalf of dead 

rclatiws and others who wi-e ,  at best. nominal applicants specified for the convenience of 

12 



III,R l 4  Follo\ting Commission grant of the applications. the Brashers attempted to convince the 

C~iiiiiiiission that the stations were being emtrolled by their nommal licensees and in accordance 

L\ it11 [lie Commission's rules. continuing to make such deceptive statements after they were 

reprrscnted by counsel Thcsr are hardly the actions of unsophisticated rubes. The record 

eiidence shows that. at all times, the Brashers were well aware ofwhat they were doing. The 

argunient that the Coinmission should excuse them for their serial violations of the 

C'o~nmission's rules and policieh because their problems arose out o f  actions taken before they 

\wrc represented by counsel should be rejected 

3. The Brsshcrs misrcprcscntcd facts in their Opposition to the Net Wave Petition. 

25 The I3rashers' c l am that lhey did not misrepresent facts in their Opposition to the Net 

W a v r  Petition I S  belled by the content of the O p p o s i t ~ o n . ' ~  The record clearly shows that the 

Opposition conlilins the follon'ing misreprescntations. 1)  the attorneys were representing Ruth 

and C) C i n  1997, 2) no rule prohibits Ihe deceased Ruth and 0 C from holding licenses; 3) each 

ol thc licensee5 (including Ruih) submilted applications In their true names, and 4) Ruth, O.C., 

t l ic Suiiipters, and Carolyn each retained control of their liccnses (EB Ex 2; see ulso ID. 7 53-56, 

120, diid 138). The accurac) ol'thc representations made in the Opposition was attested to by 

Roiiald (ET3 Ex 2, p 7). At Ihe time that lie did so, Ronald knew that the attorneys were not 

i.eprrentiiig J<uth and O.C.: thal Ruth and O.C. could not hold licenses in  their own names; that 

Ruth. 0 C and the Suinpters had not signed their applications, and that the long-since dcceased 

Ruth and 0 C . as well as the Sumpters and Carolyn. had no control whatsoever over "their" 

respectivc stations Ronald knew that h ~ s  assertions were to be submitted to the Commission, 

See, supra at 7 5  
DJ2B Exceptions, pp. 3 4  

14 

I 5  
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aiid that they were Tor the purpose ofcon\jinciny the Commission to deny the Net Wave Petition 

Tlic asserlioiis mcrc false Ronald I \ n w  they were false, and he had a lnotlve for lnaking them. 

I le lied. repeatedly and consisiently, to this agency. 

1. During the Commission’s investigation and at the hearing, the Brashers repeatedly 
niisrcprcwntrd facts concerning the Sumpters’ applications and licenses. 

26 The Brashers assert that any conclusion that they misrepresented facts with respect to 

Ihc  invcstigation oi‘the Sumpters depends upon finding the Suinpters’ testimony credible, and 

t1i;n of the Brashers unheliei,ahle. The Bureau submits that the Brashers’ testimony was not 

credthlc, regardless of any consideration of the merits of the Sumpters’ testimony. For example, 

in tlie April 1999 Lettcr to thc Commission, the Brashers represented that the Sunipters had 

agreed LO fund con\tt-uction of the Sumpiers’ stations, risk monies, and participate in sales of 

jer\,ice on ~lieir respective slations. They rcpresented that the Sumpters were actively 

hupcrvising the management oftheir stations, and that they received regular reports of sales and 

rcvenue \kith respect to their iiidividual stations from DLR (EB Ex. 19, pp 1-12) At the 

liearing. lioaevcr, the Brasherb admitted that all ofthese statements are false (l.D 

and 49) Indeed. DLB’s bookkeeper and its outside accountant confirmed that DL13 does not 

iiiarn~ain records that would permit it to report sales and/or revenue to licensees on a per station 

basis (Tr 1514, 1572-73, 1577-78) Clearly, the Presiding Judge gave the appropriate weight - 

l i t l l e  01- none ~ to tlie Brashers’ testimony ( I  D. 1 1 1  1). 

I (1 

44, 46, 47, 

I “ / d  , pp. 4-5 
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5. Thc I.D. corrcctly concluded that the Rrashers lacked candor in their participation in the 
Rurcau’s investir;ltion and in their hearing testimony. 

27 Coiilrary to the Biashers’ a~sxt ions.”  there is ample record evidence that the 

Brashers lacked candor with the Commission during its investigation, and during the subject 

Iicariiig Had they answered llie Comiiiission’s inquiries “fully and completely,” as they now 

i i ia i i i ta i i i  lo have doiie,Ix they would have revealed at the outset that Ruth and 0 C were 

dcceascd when [he applications ostensibly bcaring their signatures were filed in each of their 

iiaiiies lnstcad, they answered Conimission inquiries as though Ruth and 0.C were still alive, 

a n d  Roiiald conlinucd 10 sign 0 C.‘s name to other applications and documents also subinitted to 

tlic Commis~ion. perpetuating thc lie that 0 C. was alive and a responsible, independent 

applicant and licensee. 

28 Ronald argues that “[l>]ack of candor is grounded in a party‘s withholding of material 

..I4 I;rcts 

the questions put to him during tlic hearing is inconsistent with a finding that he lacked candor. 

%’e disagree 

He also a s e r t s  that his having provided substantive answers to the vast ~najority of 

20 

29 The Piehiding Judge properly found that Ronald had failed to provide critical 

Information to the Coinmission during the iiiwstigation, including the fact that Ruth and O.C. 

were deceased (l.D 7 121). Likrwisc, a b  discussed above, the Presiding Judge also appropriately 

concluded that Ronald had testified falsely in claiming that he and Patricia had had a series of 

mcetings ~ 1 1 1 1  the Sumpters before their 1996 applications were signed and submitted (I.D. Ill 

DLB Exceptions, p. 7.  
I d . ,  pp. 7-8 
Roniild Exccptions, p .  9 ,  yuurrng Allgreg Cellular Engrneenng, 12 FCC Rcd 8148, 8175 I ‘I 

(1997) 
x’ DLH Exceptions. p .  8. 
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140-4 I ) l l i e  rccord similarly supports his finding that I’atricia lacked candor with the 

C’c~ininission ( I d ,  sc‘c ~ 1 . ~ 0  1 D. 7 1 13). Among other things, as discussed supra, she directly 

pxlicipatcd in the l i l ing of the applicatinns and other docu~nents in the names of Ruth and 0 C. 

h! signing the checks that accompan~ed the appl~cations. 

30 The Rrashers also lacked candor in responding on bchalf of DLB to Coninmission 

i i iqt i~r ies and in  i t s  other l i l ings I n  its Opposition to the Net Wave Petition, DLB reported that it 

WIS managing siations for Ronald, Patricia, David, 0 C.; Ruth, the Sumpters and Carolyn (EB 

Ex 2 )  The Opposition asserted that “Each ofthe Operators retains control of its own 

slatinn(s) ” (Id. .  p 7) Ronald atrcsted to the accuracy of the response ( I d ) .  Dismissive o fNe t  

Wilbe’s allegations. DLB stared, “In sum. Net Wave has shown nothing of any significance that 

ihe Coinmission could not have found by its routine processing of the Operator’s applications .’ 

( l d  p 6) In iict. as il rcsult ol‘this conrinuing deception by the Brashers and DLB, the 

C’n~iimiss~on‘s records would not lime revealed that both 0 C .  and Ruth were dead or that the 

Sumptcrs were t i n t ~ l  tlien unawarc of their applications and licenses until Jim responded to a 

Cnininission lctter of inquiry i i i  April I 999.21 

31 As discus~ed \u/)ru. the Comiinss~on had sent a letter of inquiry in November 1998, 

seeking derails regarding the managed stations (EB Ex. 16, pp, 1-2). Again, Ronald submitted 

111.R’~ response Hc admittcd filing applications on behalf of 0.C.: Ruth, the Sunlpters, David 

13rasher. D I. Brasher and Carolyn (EH Ex 66; Tr. 115-1 17.432-33). However, he significantly 

failed to inforin the Commission that both Ruth and 0 . C .  were not alive when their applications 

were submitted in the Commission or provide the Commission w ~ t h  his subsequently-offered 
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 ont tent ion ~ h i i i  he was managing 0 C.'s station as the executor or administrator of O.C.'s estate. 

I~he o n l y  cuplanatioii for his omissions IS that Ronald's responses were intendcd to coiiceal 

I I u th ' s  and 0 C 's pre-application deaths from ihe Comm~ssion. 

32 When asked in the Novcinber 1998 LO1 who was responsible for rcviewlng and 

signing each of the applicamns challenged by the Nct Wave Petition (EB Ex. 16; pp at 1-2 (see 

p a r i ~ c u l a r l ~ ~  qucstion 2(d))), Ronald responded that each licensee of a managed station was 

rcsp(iiisible ftir revieuiiig and sigii~ng his or her own application (EB Ex. 17, p. 5). In the March 

I999 I 0 1 .  DLB was askcd to idcntif)) any licensee who did not review station operation reports 

and/oi- give dileciiciiis to Ronald for iiiiproveinent or correction of pi-oblems (EB Ex. 18, p 3). 

I<cmld re\pondcd h t  a11 ol'the managed station licensees, except the Sumpters, gave him 

~uhsianLial directions and super\'ihion regarding the operation of their respective stations (EB Ex. 

I 9  dt Rates No 000005) 22 The only rcasonable inference that one can draw from that response 

i s  ihai 0 C \\as a l i \ e  and  personally and actively supervising the operation of his station 

Similarly. in ULB's iesponse to an inquiry regarding the relationships between DLB officers and 

the licensees 01' manaycd stations (the April 1999 Response), Ronald, again, failed to mention 

that  0 C \vas deceased (En Ex. 19. Bates No. 000001 -02). 

33 Patricia \vas also a\vare that 0 . C  and Ruth were no longer alive when their 

applications \\ere s~ibmittcd to the Commission (Tr 804, 874-75; EB Ex 21, 29) She admitted 

ih3t  0 C did 1101 hign the Manageinent Agreement between himselfand DLB, but that she did 

cxccute I t  o n  behalf of DI,R as i t s  representative (Tr 858-860, EB Ex 5, 28). Patricia approved 

L 2  Ronald had previously reported in the Opposition that Ruth Bearden's station, WPJR762, 
was not in hervice (EB Ex.  2 ,  p 2). On March 31, 1998, Ruth's license had been cancelled by 
the Coinmission because no oiie reported whether the station had been constructed (EB Ex. 10, 
p 2 )  Consequently, the December 1998 Letter did not include a reference to Ruth's station. 
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DI~H’s responscs lo the November 1998 LO1 (EB Ex. 17) and the March 1999 LO1 (EB Ex. 19) 

c w n  Ihough each coiitaiiicd rcsponses lo the Commission’s inquiries, which she had to know 

1~ei-e raise Addmondly. she helped prepare the response to the Commission’s September 9, 

1999. LO1 (EB Ex. 21) and llic Bureau’s Request for Admissions (EB Ex. 28) (Tr 850-853,  8 5 5 -  

X 5 X .  EB Ex 29)  Despite hawng wi-itten checks in payment of the application fees for O.C.’s 

m d  Rulh‘s applications, in her response to the September 9, 1999 LOI, Patricia denied providing 

~ i i !  assistance or supcrvision i n  the prcparation or tiling of 0 . C  ’s or Ruth’s applications (EB Ex. 

’11. pp 1 .  3, 5 .  10. 15. 19, 25. 59. El3 Ex 23). These matters, considered in  conjunction with her 

iniislcading testimony regarding the Sumpters’ applications, provide ample evidence that she also 

lacked candor with the Commission. 

B. Real I’ar~-in-lnicrestlUn;luthorized Transfer of ControVAbuse of Process: Issues (b) 
and (c). 

34 Cantrary LO the D1.13’~ assertions,*’ and consistent with the findings of  the Presiding 

Judge. the unauthori7ed transfers of control, real party-in-interest, and abuse of process 

designated iss~ies arc inextricably intertuined and should be considered together. In light of the 

o\’erwhclrning record evidencc thal the Hradiers \?‘ere the real parties-in-interest of each of the 

applications ol‘the Sumpters. Carolyn, 0 C and Ruth, and of the licenses granted to each of 

thein. \eparate consideration of these issues will not “save” the Brashers and DLB from 

disqualification 

1. T h e  I.D. correctl\, concluded that the Brashers had enpaged in  abuse of the 
Commission’s proresses. 

35 DLB m;lintains tha t  the Cornmission must find that the Brashers had a specific intent 

’’ DLB Exceptions, p. 9 
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io  ahusc those processes "to achicve a result to which the defendant would not otherwise be 

en!itled" i n  order to find an ahuse ofprocess i n  this case 24 DLB argues that, since the Brashers 

li~llowed llie advice of Scott Fennel of PClA and of  John Black, they "did not e v ~ n c e  an abusive 

iiiirni in thcir preparation ot the subject app l i ca t~ons . "~~  

-36. I n  making these assenions, TILB conveniently fails to note that, when they so 

as i s l cd  the Brashers, neither Mr. Black nor Mr  Fenncl knew that O.C. and Ruth were dead, that 

the Sumpters had not given permission to thc Brashers to use their names on applications, and 

dial C'arolyn had no iiitcntioii oi'ashuining the duties of a licensee In fact, Mr. Black testified 

thal he asbuincd that the signature on each application's certification was that of the applicant. 

He said that lic uould not havc submitled an application not s~gned  by the applicant and would 

ino l  h a w  advised anyone lo submit such an application (Tr. 1732). Indeed, Mr Black testified 

hat .  a h  docs the Commission i n  processing appl~cat~ons,  he assumes that the named applicant is 

the applicant i n  facl and that the applicant's signature is authentic. He further testified, "If we  

don'i make that assumption, then u e  indeed do destroy the Integrity of the whole process " (Tr. 

1707) C'onlrary 10 Ronald'b asserlions, Mr. Black also testified that he had never advised 

Ronald rcgarding the regulatory requirements for managed stations (Tr. 173 1-33). 

37 DLB further argues that the Brashers could have acquired the addltlonal spectrum 

thcy iicedcd if l l i q  had received advice rrom co~npetent communications counsel regarding other 

w a y s  of ohtainiiig that spectrum "' Such speculation is irrelevant. It is uncontroverted that the 

Biashers hnew that they were ineligible to apply for additional spectrum in their own names In 

" I d ,  p. 10, n 3 
'* Id 
"' Id., pp.  12-13 
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order to circumvent this rule. they conspired to inientionally deceive the Commission They 

llled applications 111 the names of dcceased and uninformed family members. When the 

applications \&ere filed in June of 1996. the Biashers intended to control the resulting licenses 

and to use them solely for their own purposes. When licenses were issued as a result o f  those 

applications. the Rrashers so used them. The named licensees did not know about these licenses 

and did not  cxert ccxitrol over lliem It  mas only after being served with the Net Wave Petition i n  

November 1997 that the Sumpter5 became aware that they held licenses. DLB’s contention that 

the Coiiim~ssioii cannot find an abusc of proccss under the circunistances presented in  this case 

I S  unsupported by the evidence and the law. 

2 1  

38 DLB also argues that Konald, as the executor o f  his father’s estate, was entitled to jile 

a11 application on bchaH’o1’0 C 2x However. Ronald did not f i l e  an application as the executor of 

0 C - 5  or Ruth’s estate, much less sign the applications in his own name and disclose his status. 

Iiisiead, both applications appeared to bc filed in the indiv~dual names of’O C. and Ruth, as if 

thcy were alive ( E 5  Ex. 3, p 4; EH Ex. 9. p. 4). 

39 In 1996. Section 1 91 3 of the Coniinission’s rules2’ stated, In  pertinent part, that 

“applications. aiiicndiiients thcreto. and related statcnients of fact required by the Commission 

must be sigiicd by the applicant. if the applicant is an individual . 

means “an original hand-wiitten signature . .’ Thus, Ruth and O.C. were required to sign an 

application subm~tted in  their nanies Obvivusly: they did not do so; Ronald did and did so 

iiiipropcrl y. 

” “Signed,” as used therein, 

” I d  p 16. 
’’ I d ,  pp 14-15. 
”’ 47 C F K .  S; 1.913 (1996). The substance of that section has since been reassigned to 
Section 1 917 of the Commission's rules, 47 C F R.9 1.917 
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40 In  1996. Section 1.914 of the Coinniission's rules3" required "full and complete 

tliwlosures with regard to the real party or parties in interest and as to all matters and things 

rccluircd to be disclosed by the application forms." The Arashers were the undisclosed rcal 

yartir~-iii-inlcrest o f 0  C.'s. Ruth's and the Sunipters' license applications Consequently, the 

niashcrs also violated this rule whcn they filed those applications. 

41 Ronald also argues that, as executor of 0 C.'s estate and pursuant to Section 1 948(g) 

ol  the C'nmmission's rules;' he would bc legally qualified to succeed to 0 C 's interest i n  any 

Commission autliorization 32 Ilowever. such qualification is only applicable in  case of the death 

(11' legal disability ol'a licensee o r  permittee, not where, as here, an applicant has died before the 

~pplicatioii vias filed Moreover, mithin 30 days of such death or the onset of such legal 

disability. a n  application must be filed with the Commission involuntarily assigning or 

\~oluntar i ly  tr;insieri-ing the license or permit out of the dead or injured licensee's or permittee's 

name '' I-lere. because the deaths ul'Ruth and 0 C. had occurred before any authorizations had 

been issued. Ronald had no rights as an executor to obtain the Commission authorizations sought 

i n  the applications filcd i n  thc namcs of J<uth and O.C Of course, Ronald filed no such 

application, Instead. he coiitinued to operate the rtation licensed to his long-since dead father, 

2. T h e  I.D. correctly concludrd that unauthorized transfers of  control o r  violations o f  the 
real  party-in-interest rules had occurred. 

42. The record in this case contains ample evidence that the Brashers were the real 

" '47 C F R § 1.914(1996) 
" 47 C F R 9: 1 948(g). 
j2 DLB Exceptions, p 14. 
''' 47 C F R §1.948(g). See also former 47 C.F R. $1 924(c)(2) (1996). 
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partie~-iii-interest hehind the applications submitted in the names of the Sumpters, Ruth, O.C. 

and Carolyn That e\,ldeiice also clcarly shows that the Brashers orchestrated the licensing of 

thohe applicailts and controlled the use oftheir resultant licenses 

43 The Brashers present no cvidence to support their allegation that the Presidtng Judge 

d id  not fully consitler the rclationsliips between the family members when he ruled on the 

unauthorizcd transfer of conlrol and rea1 party-in-interest issues.34 Exhaustive testimony was 

g i x  cii during the hcaring regarding the relationships between the parties. The Brashers presented 

and clicited test~mony on this sub.ject. The Presiding Judge also questioned witnesses about their 

famil) inlrractions and rclationships. ‘The 1.D appropriately and fully discusses these family 

ielaliotiships and in~cractions (1 D 11 19) Conscquently, the Brashers have no basis for their 

claim that the Presiding Judge failed to consider the status of the parties when making his 

determtnatioii 

45 The Brashcrs argue that the Presiding Judge must not strictly interpret the indicia of 

control enumerated in 1t7/ermou1z/uin Microw~uve, 24 RR 964, 983 (1 963) (“lnlermounrain”) 

when making a deterinination in  this case because of the family relationships between the 

parties” 

indicia o f  control do not apply between family members or that any precedent authorizes the 

cxciiiption of family inembers from retaining control of licenses issued in their names. The 

c\ idcncc o~~crwliclmingly supports the conclubion of the Presiding Judge that O.C. and the 

Sumpters did  no^ control thc stations liccnsed in their names and Ills determinatlon that the 

However. they fail to offer any authority for their contention that the Intermounruzn 

’‘ D1.R Exceptions, p 16. 
” I d ,  p .  18 
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Brashcrs took unauthoriz.ed control of their stations is clearly warranted i n  this case (1.D. 17 42, 

166). 

46 ,ZItli~~tgh D1-R argues Iliat the Sumpters, Gal-olyn and the estate of O.C. each 

bcnelitcd l’roni DLH‘s use ofhis  or her license, in reality, the Brashers, not the licensees 

them\clves. reaped the benefits dcrived from DLB’s operation of their stations 36 Ronald’s 

“nciblc p t u r e ”  i n  choosing these family members to be liccnsees is seen more objectively as a 

par~icularl> distasteful breach of good h i t h  and a violatioii of the duty the Brashers owed to their 

olher famil! iiicmbers and to the Commission By improperly using their relatives’ names in 

applications, the Riashers’ acticins shattered the “faamily unit” that they now claim to cherish. 

47 The Hrashers arguc that the Presiding ludge erroneously concluded that the Brashers 

weie iiianagiiig the stations only for thcniselves. I n  support of this contention, they maintain that 

Ronald tui-ned off both Norma’s and Melissa’s stations in  February 1997: after Norma’s request 

lhal  lie do 5 0  \vas rclayed to him by Carolyn (Tr. 560) However, Carolyn denies relaying any 

~ c h  messagc to Ronald (Tr 1 137), and Norma denies knowing that she had a liccnse in her 

name unt i l  after receipt of the Net Wave Pelition (Tr 2029). Consistent with the many other half- 

rru~hs and false statements sworn t o  by the Ronald, his testimony regarding this matter is simply 

without fac~ual basis. Although the Brashers ai-guc that there was insufficient evidence prescnted 

lo support :i t i n d ~ n g  that they 1111ended to deceive the Commission, the record contains 

In Ronald’s Exceptions at p. 22, he argues that DLB was Jim Sunipter’s largest customer for 
years. Therc was 110 cvidence prcscnted to sustain that conclusion. Similarly, Ronald’s claim 
[hat ‘‘.Jim Sumpler made all decisions regarding the finances of the business” is contradicted by 
thc lesliinony (l‘r 754, 772-73, 8 14- 15, 1739). 

3 h 
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oicr\~lit.liiiiiig e\,ideiice ol'such an intent 

111. CONCLUSION 

40  C'uiitrar) to the Brasherb' assertions. the evidcnce and apphcable legal standards 

demand their d~squalificalion and that of DLB and the revocation of their licenses They lied 

repcatedly io this C'ominission about matters afsignificance, they abused the Commission's 

prnce\scs, they were iindisclosed real parties-in-interest, and they controlled licenses issued in 

the inuines of otherb 

Comiiiis~ioii liccnsces Accordingly, the Bureau requests that the Coinmission affirm the 1.D 

Ihey have demonstrated beyond doubt that they cannot be trusted as 
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