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Denise Berger LOCKET FILE GOPY ORIGINAL
From Gina H Lee [Glee@crblaw com)]

Sent: Wednesday, September 24, 2003 3 36 PM

To: WTBSecretary

Cc Milton Price

Subject: WT 02-100

Attached please find the PCIA's comments for the above referenced application

Thank you
g RECEIVED & INSPECTED
Gina Lee
Legal Assistant
Cole, Ray:.wd & Braverman, LLP SEP 2 4 2[}03
1919 Pennsylvania Ave | NW
Suite 200
Washington, DC 20006 FCC - MAILHOOM
202 659 9750 ex1 6264
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This electronic matil transmission may contain confidential or
privileged information If you behieve that you have recerved the
message 1n error, please notify the sender by reply transmission

and delete the message without copying or disclosing 1t.
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RECEIVED & INSPECTED

Marlene H Dortch, Secretary CEp Y 003
Federal Communications Commission SEP 2 4 !
445 12 Sireet, SW

Washington, DC 20554 FCC - MAILROOM

Re:  Comments on Anne Arundel County, Maryland's Application for Review
Docket No. WT 02-100 and DA —3-2734

Dear Ms Dortch

On behalf of PCIA, the Wireless Infrastructure Association, [ am writing to convey the
comments of PCLA regarding the Application for Review filed by Anne Arundel County,
Maryland (the “County™) in the captioned proceeding PCIA recognizes that this matter has been
pending decision for some time, and that a great number of interested parties have previously
filed briefs and comments While PCLA did not previously enter its appearance or submit
material, as an orgamizanon and among its many members, we have closely followed this case
Grven the importance ol the case to the wireless industry, we now wish to submit comments 1n
apposition to the Application for Review

PCIA 15 intercsted 1n this matter because we are the prncipal trade association
representing the wireless infrastructure industry  PCIA represents companies that manage and
develop communications towers and antenna facilities for all Lypes of wireless and broadcast
services PCIA members currcntly own or manage over 50,000 towers throughout the United
States PCIA makes a deliberate and concerted effort to help advance an understanding of the
1ssucs facing 1ts members, and the importance of the wireless network infrastructure to the nation
as a whole

Before proceeding with the ments of the case, PCLA wishes to endorse and support the
comments made in the Mecmorandum Opinion and Order (“Order”) regarding the sigmficant
concerm the FCC has for radio frequency interference (“RFI™) with public safety communications
systems Regardless of the legal 1ssues involved, the Order recogmzes the sertousness of the
1ssue and, toward that end, directs the parties to report to the FCC on miigahon measures and
efforts  PCIA agrees that resolution of the 1ssue requires cooperative efforts between the cities
and counties, and the wireless carmers, similar to those that have taken place in the County
Moreover, PCIA feels that until the FCC resolves the larger 1ssues under considcration m the §00
MHz proceedings, RFl will continue to be a problem

L The Memorandum Opinion and Order Correctly Ruled that the County’s
Ordinance is Preempted by Federal Law

The Wireless Bureau 1ssued 1ts Order on July 7, 2003 following its deliberation and due
consideration of Cingular Wireless® Petition and briefs by Cinpular, the County and more than a
dozen commenters The Order correctly decides that while interference with emergency services
communications systems 1s of utmost concern to all parties, the regulation of RFI 1s under the
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sole junsdiction of the FCC, “to the exclusion of provisions in local zoning or other regulations ™
Order a1 10 PCIA supports the Comnussion’s position that the regulation of RFI by the FCC 1s
sQ pervasive ds Lo occupy the entire fleld  As stated in the Order, federal court decisions supporn
the Commussion’s posttion that “"Congress intended federal regulation of RFI 1ssues to be so
pervasive as to occupy the field " Order at 9 (quoting Southwestern Bell Wireless vs Johnson
County, 199 F 3d 1185, 1193 (10™ Cir 1999))

Based on Commission precedent and federal court decisions, the Comrnission found that
“the County’s provisions constititte an attempt to regulale RFI and, therefore, are preempted
under the doctrine of ficld preemption ” Order at 10 PCLA agrees with the Commission’s
finding To accept the position put forth by the County would be to allow every Jocalty to
rcgulate RFT n 1ts own fashion, thereby creating such a multitude of regulations under which no
wirelecs camer could ever operaste A nationwide regulation of the 1ssue is the only appropriate
solution and 1t 15 what Congress intended through 1s adeption of the Communications Act and its
delegation of authonty 10 the Cominission

The current situation in Anne Arundel Counly 15 not the first instance in which a county
has attempted to regulate RFI  As Cingular ponts out n its Opposition to Application for
Review and as the Order also makes note, the facts in the Johnson County case are very similar
to those in Anne Arundel The Johnson County ordinance was enacled to prohibit
communications towers and antennas from interfering with public safety communications, and 1t
gave the local zoning adminustrator authonty to force the commumcations company to cease
operations The Tenth Circuil found that “RFI regulation 1s not a traditional local interest but a
national inlerest precmpted by federal legislation ™ Johnson County at 1193 The decision in
Anne Arundel County 1s merely the most recent statemment of the long-estabbshed principle that
the FCC has exclusive authority over the regulation of radio frequency interference and
€MmIssIons

The Order also found that, while ihe text was styled as an amendment to the County's
zoning ordinance, 1 fact it was not “traditional zoning,” but rather an impermissible ntrusion
imto the preempted authonty of the FCC  See Order at 6 PCIA agrees with the Order’s finding
that by asseruing authonty 1o prombit operations that 1t determines cause public safety
wterference, the County 18, 1n fact, regulating federally licensed operations  See Orderat 11 In
its Application for Review, the Counly attempls 1o charactenze the dispute as "a zoming dispute
for which the courts, not the FCC, are assigned junsdiction The County claims that Section
332(cHTHBXv) of the Commumcations Act dentes the Comrmussion jurisdiction over this mattcr
However, as stated in Cingular's Opposition, this position has no ment. Secrnion 332 is not
applicable This sechion merely preserves local authority over traditional zorung functions, it
does not undermine the Commussion’s exclusive junsdiction over RFI  See Cingular's
Opposition al 14 PCIA believes 1t has been made clear that the County attempted to extend its
authonty past traditonal zoning functions to directly regulate RF1

In 1ts Application for Review, the County also contends that the Compnussian’s authonty
over RF1 cannol be exclusive because it feels that there 1s no effective remedy available to 1t.
The FCC has a process in place for resolving interference disputes  As stated 1n Cingular’s
Opposition, what the County really appears to be argmng is that this established process should
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not apply when the County disagrees with 1t PCIA beheves that the appropriate place to resolve
this dispute 15 before the Commssion and that the Commussion indeed has ample resources,
ability and authonty to fully resolve the dispute

II. The FCC Should Recognize the Bigger Picture and Resolve the Questions
Concerning the 800 MHz Spectrum

PCLA wants to go on record as agreeing with the statements in the Order that interference
with radio signals from police, fire, EMS and all “first responders™ )5 a senous and ongoing 1ssue
of concern  As more municipalities deploy nelworks in the 800 MHz range, the 155ue will
conttnue to crop up  We need not repeat the problems associated with the interleaved spectrum
The FCC has a proceeding to deal with the 1ssue and an erder 1s pending i that Docket (WT 02-
55) Asamember of the Private Wireless Coalition and direct supporter of the Consensus Plan,
PCIA, together with Nextel Communications and members of the public safety commuruty,
cncourages prompt and comprehensive resolution of those proceedings As do many others, we
believe thal lives are at stake, and any unnecessary delay 1n those proceedings furthers the nsks
to citizens and emergency service providers alike

PCIA would aiso hke to make clear that many mumcipahties recognize the benefits of
sharing municipal properties, such as ball fields, police and fire stations, with wireless service
providers  The benefits go beyond the revenue from rents paud by the tower companies and
wireless providers  There are land use benefits large regional parks often offer better screening
than smaller, private parcels, there are shared-use opportunities - municipal antennas can be
allowed to collocate on a tower at reduced rent or no rent, and there 1s morc local control over
siing decisions -allowing one tower or other support structure with one compound with access
and other operational charactenstics controlled by the municipality 1s ofien a better solution than
several lower sites To prolect this valuable public/pnivate relationship and to promeote continued
cooperatton, the overarching 1ssues mnvolved :n the 800MHz praceeding must be resolved
Otherwisc, conflicts and disputes such as those that have ansen 1t Anne Arundel County will
continue 10 spring up around the nalion and will hinder Gus special public/private allance PCIA
encourapes the Commussion to act decisively on the 800 MHz 1ssue and with all deliberate speed

PCIA, as the associaicn for wireless mfrasiructure providers, while recognizing the
sertous concerns of the Counly, registers its support for the Order 1ssued by the Wireless Bureau
The Commission has the exclusive junsdiction over this dispute that 1s properly before it and has
the ability to appropnately resolve the dispute under its authonity, On behalf of PCIA, thank you
for this opportunity to comment on this proceeding

Sincerely,

Jay Kitchen
President and Chief Executive Officer
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cc Milton Price, FCC
Connie Durcsak, PCIA
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