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Before the

FEDERAL COMMUNCATIONS COMMISSION
* Washington, D.C. 20554

In re Applications of ) Fiie Numbers:
Allte] Communications of the Southwest ; 0000959430
Comment Capital, LLC ; 0000922001
McElroy Electronics ciorponuon ; 0000913369 =
McElroy Electronics Corporation ; 0000959846 o
Smith Baglay, Inc. ; 0000960815
WWC Licenss L.1L.C. ; 0000959496
WWC License LL.C. ; 0000959387
Por Authority 1o Operate A Cellular Sysiem in ;
New Mexico 3 RSA, Market $55A )
To: The Commission
- REQUEST FOR STAY

! Ales Cellular Communications ("Alee™). by i1ts attorneys. hereby submits this Request for
Sty of further processing of the above-capuoned applicauuns fied m response to a Public
Notcs snpouncing the opportunity for rolevested parties to fils cellular radiotelephone
spplicanons for New Mexko 3 RSA, Marker SSSA (Applicacons)'  Alee held a valid
shorizstion for New Mexico RSA 3 ("NMD™). under call uige KNKN271, until the Wireless
TWWwwnw Ales’s suthonzation by ketter dated May 30,
2002 (“Lener”). On July 1, 2002, Alor umely flied an Appbcanon for Review of the Letter. In
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! So¢ Whniew Téusmmuaicatons P owe Lpiimants Roww oras of Collddar Call Ign ENKNIYI (NMVO u‘“..
Prses B Ussarved Ares Agphcance Rudes © Be Appbad Pobiir Moo s DA GF 1794 (ml May 31, 2003). :
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its Az_pplicatian for Review, Alee asked the Commission to acknowledge that Alee hoids s ﬁud
authonzmon for NM3, and that if the Commission seeks to modify or revoke this valid
amhc%rizaxion. it must provide Alee with appropriate notice and an opportunity to respond. Alee
filed n supplement to its Application for Review on July 11, 2002. Copies of Alec’s Application
for Review and Supplement are attached hereto.

Until the Commission acts on Ales’s Application for Review, the Commission should not
procecs the Applications.?

Ba d.

Alec was one of scveral participants in a lottery for certain cellular RSA markets,
pmsuént to which it won NM3.> The Commission revoked Alee's initial license for KNKN271
in 1997 duc to a lack of candor finding, but Alec continued to operate the facility pending the
outcor;iw of appeals.* In September 2000, during the appeal process, the Bureau granted a license
renew;l application that Alee submitted (File No. 0000216499). In December 2000, the Burcau
grmted the renewal without condition and the grant became final 40 days later.® On May 30,
2002, more than seven months after completion of the appeals, the Burcau sent Alec the Letter,
purpornng to revoke Alee’s authonzabon, while also granting Alee specm] temporary authority

(“STA';') to continue operating its cellular facilities in NM3 (for the lesser of 180 days or 60 days

2 Alee innds that this Request for Stay include all spplications filed for New Mexico RSA 3 in responsc 1o the

Bureau's May 31, 2002, Public Notice, and bas included in the above caption all such applications of which Alee Is

aware. However, if there are any which are not included in the above caption, Alec bereby requests that they be
included as well within the scope of this Request for Stay.

. ’Ameifnllncimion of the background face can be found ia Alee’s Applicadon for Review,

! See Algreg Cellular Engineering, Memorandum Opinion and Order, 12 FCC Red 8148 (1997) (“Algreg I), pet.
Jor recon. denied, Memorandum Opinion and Order and Order on Reconsiderarion, 14 FCC Red 18524 (1999),
aff 4, Alec Cellular Communications v. FCC, No. 99-1460 (D.C. Cis. Jan. 30, 2001), per. for rehearing dented (D.C.
Cir. Apr. S, 2001). cerr. dented, 122 §. Cr 344 (Oct. 9, 2001) (collcctively “Algreg Proceeding™).

s Tbe hll;lic Notice announcing the grant of Alee's renewal authcrization was included with Alee’s Application for

Review s Attachment C. Alee’s renewal authorization issued by the Burcau was inchuded in the Suppiemcnt to the
Application for Review as an attachment. Both are attachad hereto.
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followmg receipt of written notification that a new licensee is autharized to pgovuk service in
part of NM3). The Bureau never mentioned in its Letter thas it had renewed Alee’s license for
NMS for 2 new term ending on October 1, 2010. By failing to acknowledge its renewal of
KNKNZ‘I] the Bureau js violating Alee’s due process rights and the Commission's rules. and
procedens

© A request for stay must meet the four-part test set forth in Virginia Petroleum Jobbers

A:aadanon v. FPCY as modified in Washington Metropolitan Area Transit Commission v.

Halid;y Tours.” Under this test, the petitioner must demonstrate: (1) that it is likely to prevail on
the meirim: (2) that it will suffer irreparable harm if a stay is not granted; (3) that other interested
pames will not be harmed if the stay is granted; and (4) that the public interest favors grant of the
swy.’ | The Commission balances the four ejements of the test “in order to fashion an

"? However, if there is a particularly strong

admini;mdve response on & case-by-case basis.
shovnng on one factor, the Commission will grant a stay “notwithstanding the absence of. another
one of t.he factors.” !¢

1 Likelihood of Success on the Merits,

Alee is likely to succeed on the merits of its Application for Review, and therefore it is in

best im'fcma( of the Commission to forgo taldug action on the Applications and maintain the

status quo Because the Bureau granted a valid, unconditional renewal autherization that was -

* 259 F.24 921 (D.C. Cir. 1958).

? 559 F2d 841 (D.C. Cir. 1977).

‘et u';; Virginia Petrolewn Jobbers, 259 P2d at 915.

? Bicnnial Regulstory Review - Amendment of Parts 0, 1, 13, 22, 24, 26, 27, 80, 87, 90, 95, 57, and 101 of the
Commission’s Rules o Facllitate the Development and Use of the Universal Liccasing System in the Wireless
Telscomumaications Services, Memorandun Opinion and Order, 14 FCC Red 9305, 9307 (1999).
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indeéendem of Alee’s initial license and the revocation thereof, the Commission must — at the
very lmt ~ follow proper procedures and begin an entirely new revocation process.!’  The
Com:mss:on cannot revoke this valid agthorization without following proper procedures.
AJthdzugh a petitioner for & stay is not required 1o establish with absolute certainty that it will
suececd on the merits, the Commission here is likely at the very least to afford Alee a2 new
_rcvociAtion proceeding because not to do so would violate the hallmark principles of the Act and
the APA that require notice and opportunity o be heard before a license can be revoked. 2
- 2 Irreparable Harm.

. Alee also can demonstrate that it will be irreparably harmed if the Stay is not granted. If

the CQmmission acts on the Applications for NM3, there will be even greater uncerainty over

thé future of Alee’s operations in NM3, thus impeding Alee from maintaining the necessary
ﬁnanc%al backing to keep its business operating. Purthcrmore, continued action on the
Appﬁcéﬁons evidenty will lead to expiration of Alee’s STA for KNKN271 (the STA will expire
60 day%s from written notice from the new licensee). If Alee's STA expires it will hav?: to cease

opcrati@ns'. A permanent loss of business is irreparable harm in the cyes of the couns.'?

! The Administrative Procedure Act (“APA') states that “the withdrawal, suspeasion, revocation, or annulment of a
license iy lawful only if, before the institution of agency procecdings thereof, the licensee has been given - (1) autice
by the agency in writing of the facts or conduct which may warrant the action; and (2) opportunity to demonstrate or
achicve compliance with all lawful requiremecnts.” S U.S.C. § S58(cX1)-(2)- Section 312(c) of the Communications
Act states that “[bjefore revoking a license or permit ... the Commission shall serve upon the licensee, permittes. or
person involved an order to show canse why an order of revocation ... ahould not be issued.” 47 U.S.C. § 312(c).

By not giving Alee the proper notice and an opportunity o respord to the revocation of its renewal license, the -

ani;viohﬁn;SccﬁooBlzoflheA:tmdSeeﬁonSSB(c)ofmeAPA.

3 See Population Inst v. McPhereson, 797 F.2d 1062, 1078 (D.C. Cir. 1986) (noting that petitiopers are not
required f0 show with certainty that they will succeed on the merin). The Commission does not bave to admit that
the Bureau's Letter revoking the licenses was in error in order t0 grant this stay. Holiday Tours, 559 P.2d st 84445
(mmmatmlmmdmgamqwmsuy its own order need not confess error o grant the requested relief,
and rather can admit this is a difficult legal question and “the equities of the case suggest that the status quo should
be ma.inuined").

 See lowa Utllities Board v. FCC. 100 F.3d 418, 426 (8th Cir. 1996) (possible loss of business and consumer
- goodwill qualifies as irreparsble harm); Merrill Lynch, Pisrce, Fenner & Smith, Inc, v. Bradley, 756 F2d 1048,
1055 (4th: Cir. 198S) (when failure to grant preliminsry relicf creates the pomibility of permanent loss, irreparable
injury is mbluhed)
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. 3. Injuryto Third Parties.

Asfortheﬂlirdpmng.MMQmMMpMummmha@edif$emyis
granted. Waiting for further action on the Applications un the Commission acts on Ales's
Apphécnion for Review will not harm the applicants. In fact, it will benefit the ultimate winner
of the auction among the applicants, who will not have to worry that its bidding deposit and post-
mctic;n payments will be held by the government while Alee continues to litigate over its license
" for the same facilities.

4. Public Interest.

Finally, it is in the public interest to grant this Request for Stay. Following proper
pmcedms before taking away a licensee’s rights is a hallmark principle of both the APA and the
Act ‘.l'he Wireless Telecommunications Bureau has attempted to revoke Alee’s valid renewal
authorization without following these procedures; the Commission should not further this WTOong
by nldng action on the pending Applications. Therefore, it is in the public interest and fair both '
to A!ce and the applicants to grant this Request for Stay until the Commission acts on Alec's
Applic;t.:'.on for Review.

thcrmore. the notorious NextWave proceeding should provide a lesson for the
Commission not to conduct an auction among the applicants here while Alec is still appealing
the n:vocanon of its authorization. In the NextWave case, the Commission found that
N;xtw;ve's licenses had automstically canceled after NextWave failed to mske timely *
imullx;cnt payments. The Commission then re-auctioned NextWave's licenses while appeals
were still peading on the cancellation of the licenses. See NextWave Personal Communications,
Inc. ani NextWave Power Partners Inc., Order on Reconsideration, 15 PCC Rcd 17500 (2000).
On Au;ust 30, 2001, the U.S. Court of Appeals for the D.C. Circuit held that the Commission
should :%:ot have cancelled NextWave's authorizations. NexWave Personal Comums. Inc. v. FCC,
254 F3d 130 (D.C. Cif. 2001). The successful biddct; in the reaucti;)n paid more than $3 billion
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u)tba Commission as down payments for the licenses. In response to a request for a refund, the
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ccmmisnon returned 85 percent of the down payments. Requests for Refunds of Down
Payn:;_enu Made in Auction No. 35, FCC No. 02-99 (rel. Max 27, 2002).™ The Commission
w that it wants to hold on to the remaining deposits until the appeal of the D.C. Circuit
decxs;m requicing re-instaternent of the NextWave licenses is complete. The United States
Supreme Court granted certiorari this year on the D.C. Circuit decision and has scheduled oral
argumcnl for October 8, 2002.

For the foregoing reasons, Alee hereby requests that the Commission stay any further
acﬁonion the Applications until such time as the Commission has acted on the Alec’s pending
Applié;ﬁon for Review.

" Respectfully submitted,

ALEE CELLULAR COMMUNICATIONS -

| B)’-Hmc&:&ﬂzﬁﬁ:‘:_b
: Philip J. Mause
Howard M. Liberman
DRINKER BIDDLE & REATHLLP
: . 1500 K Sgeet, NW
{: Suite 1100
Washington, DC 20005
(202) 842-8800

Is Atlormnceys

1 On Apdl 8, 2002, Verizon Wireless filed suit challcoging the Commission's refusal to refuad the full amount of
the down psyment. Verizon Wirdess v. FCC, Nos. 021110, 02-1113 (D.C. Cir. filed Apr. 8, 2002). See also
Vericon Wireless v. United Ssates, No. 2-280C (Ct Fal C1. Qled Apr. 4. 2002) (sccking donages).
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FEDERAL cowu%:’fgﬁfons cm o div.

Washington, D.C. 20554
In thezMam of )
Also (.:_":cllular Communications ) RieNo.
N )
Cenul?r Radiotelephone Station KNKN271 ) RECEIVED
To: 'I‘E:e.Commission oo
e 3 e e 3504

LICATI w

-

Alee Cellular Communications (*Alee’), by its attomneys, pursuant to Section 1.115 of
the Commission’s rules, hereby submits this Application for Review of the May 30, 2002, letter
of the Wireless Telecommunications Burcau ("Letter™) concerning the ceHular radiotelephone

license held by Alee for New Mexico 3 RSA, Markoet $55A, call sign KNKN271. A copy of the

Letter and the Burcau's May 31, 2002 public notice of this action are attached hereto

(Atachment A).

The Commission revoked Alee’s initial license for KINKIN2T71 in 1997, bat Alec has
continued to operate the facility pejnding the outcorne of appeals.’ In 2000, during the appeal
process, the Wircless Telecommunications Bureau granted a license rencwal application which

Alee submitted. The Bureau granted the renewal without condition and the grant became final

! Algreg Cellular Bngincering, Memorandum Opinion and Order, 12 FOC Red 8148 (1997) ("Algreg ™,
pet. for recon. denied, Memorandum Opinion and Order and Order on Reconsideration, 14 FCC Red
18524 (1999), gff'd. Alec Cellular Communications v. PCC, No. 99-1460 (D.C. Cir. Jan. 30, 2001), pet.
for rehearing danied (D.C. Ciz. Ax. 5, 2001), cert. denled, 122 S. CL 344 (Oct. 9, 2001) (collectively

“Algreg Procceding™).

(2.
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40 day: Iater. The Bureau now is altempting to revoke this valid renewal authorization without
foﬂqﬁg the procedures sct forth clearly in the Commumcanom Act and the Commission's
rules. Alee hereby requests that the Commission review the Bureau's sction, acknowledge that
the Burun has granted Alee’s renewal application for KNKN271, and either reinstate Alee’s
mnewal authorization or, if the Commission secks to modify or revoke Alee's renewal
authorization, provide Alee with appropriate natice, an Opportunity to respond, and a right to a
headng if necessary.

Alee was onc of scveral participants in a lottery for certain cellular RSA markets

pursuast to which it won New Mexico RSA-3 (hercinaficr “NM3™). Prior to the lottery, Alee

had enﬁcn:d into a mutual contingent risk-sharing agreement which allowed signatories the right
to receive income and sales proceeds from any party w0 the agreement whose RSA application
was grantcd The Common Carrier Bureau subsequently found that these agmcmcnﬁ violated
the Commission’s rules, including the rule that prohibited partial settlements among nonwireiinc
RSA applicants. In 1991, the Burcau designated for hearing all of the applications and licenses,
includiné Alee’s license, of those who had participated in the nisk-sharing agreement at the time
applications were filed? In addition, the Bureau ordered Alee to show cause why its license
should not be revoked for alien ownership and lack-of-candor allegations.

The Commission ulﬁmtely concluded thet the risk sharing agreement was not a basis fm:
denial of the Algreg Proceeding spplications or for the revocation of licenses, including Alec’s
NM3 lic:cnse. In addition, the Commission determined that Alec’s violation of the alien

2 Algreg Cellular Engincering, Memorandum Opuuou and Order and Order Designating Applications for
Hearing and Order to Show Cause, 6 POC Red 2921 (1991).

-2-
&

- e w e a

AR R e




‘ménhip rules did not provide a basis for revoking Alec's license. However, the Commzssm

datermmcd that Ales’s lack of candor with regard to ‘the alien ownership issuc warranted
revocauon of Alee’s NM3 license.?

: Alee appealed the Commission's decizion to the U.S. Court of Appeals for the District of
Columbm. On January 31, 2001, the Court of Appeals affirmed the Commission’s decision to
xevoke Alee’s license for lack of candor.* Alee petitioned for rehearing, but the court demcd that
peunm in April 2001° The United States Supreme Court denied Alee’s petition for writ of
ccruorm on October 9, 2001.°

,Iu the interim, on September 8, 2000, Alee filed an application for renewal of its license
for stanon KNKN271 (File No. 0000216499). On October 12, 2000, Alee supplcmcntad its
mncwai application to inform the Commiasion that it was & party to the Algreg Proceeding and

that its‘case. was pendmg for review at the U.S. Court of Appeals.” The Burcau granted the

- remewal application on December 4, 2000, without any conditions. This grant of renewal

appcared on public notice on December 13, 2000 (copy attached hereto as Attachment C).

’Algrcg!. 12 BCC Red at 8170, 951,

‘ Alee Oelluhr Comsmunications v. PCC, No. 99-1460 (D.C. Cir. Jan. 30, 200}) (“Alec™).

5 Alee, No. 99-1460 (D.C. Cir. Apr. 5. 2001).

¢ Aloe Cellular Communications v, PCC, 122 S. Ct. 344 (2001,

7 Letter fmm Drinker Biddle & Reath LLP, to Secretary, Federal Coramunications Coromission, dated

Oct. 12, 2000 (copy attached hereto as Attachment B). The- application was submitted through the
Commission’s ULS sym:m. which allows for only minimal mponses and does not provide opportunity to

_ amcbe;hlbm

-3.




J—— [— - —————r e w e

-~

»

AWBSIY. the Bureau's action granting renewal of Alee's NM3 license without condiﬁom
becaim final on January 22, 2001

Now the Bureay, in its Letter under review here, is dcalmg with post-appeal procedural
mattm (intet alis. providing Alee with spec:al temporary authority to operate for up to 180 days
or lmtil another licensee is in place), without AnY meption of the fact that the Bureau has renewed
Alee’ q hcmscd for NM3 for a new term ending on October 1, 2010. The Buresu is xgnormg its
renewal of KNKN271, but in doing 80 is violating Alec’s due process rights and the
Comm:mon 8 rules and precedents.

: Dlsgﬁ_ : on.

‘The renewal grant was a new Commission authorizarion, This new authorization is

: indepeédcm of Alee’s initial license and the Commission’s revocation thereof, because when the

Bureau granted the renewal, it placed no conditions on its action. No Commission precedent
su'ggeat-s that an unconditional renewal authorization automatically is revoked if a prior
revocation of an initial license, on appeal at the ume of renewal, becomes “final™ after the
renewal grant. The Bureau cannot simply ignore an authorizaton that beca;nc final and was not
subject to any conditions. The renewal effectively acts as a new license. In order to revoke that
vﬁd hcense an entirely new revocation process must begin.

ﬁevery terrns of the Act make it clear that a licenses is granted an authorizetion only for
the tenn of that authorization and that any new gfmt, whether by renewal or otherwise, is a
completély separate authorization. The Act provides in Section 301 that “no ... licensc shall be

consmwd to create any right, beyond the terms, conditions, and periods of the license.” Section

§ After the Bureau's renewal, the Commission's ULS Database consistently stated that Alee’s renewal
application for KNKN271 msmntadonbecembeﬂ! 2000, for a teym cnding on October 1, 2010. Ses
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309(b) provides that "{tjhe station license shall not vest iu the licensee any right to operate the
lmmn por any right in the use of the frequencies designated in the liécnse beyond the term
thercof.” The Supreme Court also has made clear that an initial license and a renewal are totally
separate authorizations. In FCC v. Sanders Bros. Radio Station, the Court stated: “Licenses are
lm'ntadto 2 maximum of three years’ duralioﬁ. may be revoked, and need not be renewed. Thus
the Ché'll'mds presently Occupiéd remain free for a new u_signmcn: to another licensee in the
interest of the listening public.” 309 U.S. 470, 475 (1940).

:_By ignoring its action renewing Alee’s license, the Bureau is: attemnpting to revoke a
license‘iwithout meeting its own procedures for license revocation and the procedures set forth in
the Admmutmtlve Procedure Act (“APA”). The APA states that “the withdrawal, suspension,
| mocatxon. or annulment of a license is lawful only if, before the institution of agency
mMﬁgs thereof, the licensee has becn given ~ (1) notice by the agency in writing of the facts
. or conduct which may warrant the action; and (2) opportunity to demonstrate or achiéirg e
'complia;ce with all lawful requiremeats.” 5 U.S.C. § 558(c)(1)-(2). vSection‘BIZ(c) of the
Commm;i_catmm Act states that “[blefore revoking a license or pcmﬁt ... the Commission shall
serve upon the licensee, permittee, or person involved an order to show cause why an order of
mvoc:ﬁo{n .- ahﬁuld not be issued.”” By not giving Alee the proper notice and an opportunity to
respond m the revocation of its rencwal license, the Bureau is violating Section 312 of the Act
and Secuon 558(c) of the APA.

Thc Commission has recognized  the need to give a licensee proper notice and
opportumty to rospond when modifying a license, an action far less harsh than revoestion. For

cxample, the Wircless Telccommunications Bureau authorized Grand Trunk Westem Railroad

- 94T USLC. § 312c); seealso 47 CPR. §5 191,192

-5-
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Commnmcnlion: Department ("Grand Trunk”) to operate a Multiple Address Synem (*“MAS"™)
in the Toledo, Ohio area, and the authorization became final. The authonzauon did not include
ccm.m engmeetmg conditions required by an arrangement between the United States and Canada
concenmng frequency use near the Canadian border. The Bureau found that Section 1.87(a) of
the Commission's rules required that before the Commission could modify the license to impose
the reqmred conditions, Grand Trunk had to be given notice and an opﬁomuﬁty to protest.'®
Modxfymg Grand Trunk’s authorization is a far less drastic action than the Commission's

anempbd revocation of Alee’s renewal grant, and yet the same Bureau did not give Alee the

_requued notice and opportunity to respond.

The Commission must use tho same sct of procedures in the treatment of similarly
simate:f licensees.!’ Although Grand Trunk and Alee are not identically situated, A.Ice is subject
to the most severe Commission enforcement, revocetion, and therefore should be given at least
the same nghts as Grand Trunk. Revocation is, after all, the most drastic modification of an
authoriz%ation. . A

In License Communications Services, Inc.,"? the Commission dealt with a situation in
which the ‘Wireless Telecommunications Bureau had licensed to Paging Systems, Inc. (“PSI”)
frequcnc:es that were subject to an application for review by a prior applicant whose applica_tion '
for the u.me frequencies had been dismissed. The Burcau licensed the frequencies to PSI

without éonditidn_ing the licenses on the outcome of that application for review, and the grants

1° Grand Trunk Western Railroad Communijcations Department, Memorandum Opinion and Order, DA

' 02-989, at { 6 (releasod May 1, 2002).

" See Maxcell Telecom Plus, Inc. v. FCC, 815 F.2d 1551, 1555 (D.C. Cir. 1987).
' 13 POC Red 23781, 23794, 28 (1998).

-6-
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became final. Noting that conditions should have been put on the license, the Commission
mod:ﬁed PST's licenses by giving PSI unassigned spectrum and reclasgifying the contested
frequenctes as unaszngued pending the outcome of the application for review.” Tpe
Commms]on, acting under its authority in Section 316 of the Act, decided that it was in the

pubqu interest for the licenses to be modified because of the Bureau's error.* The Commission

did nc}t revoke the licenses because of ita failure to properly condition the authorization, but

mstead provided PSI with other (¢vidently, comparable) frequencies.

These two cases demonstrate that when the Commission issues an authorization that
becomes final and then later determines that such action was in error, the Commission cannot
ignore :13 action. Imtead. the Commission must provide the recipient of the authmzahon wnh
notice af what the Comxmsswn intends to do and an opportunity to respond. The Bureau’s May

30, 200_2 Letter docs not cven mention the Bureau's grant of Alee’s renewal application for

KNKN271.

“ 47 US.C. §316(a)(1) states: “Any station license or construction permit may be modified by the
Commission ... if in the judgment of the Commission such action will promote the public intercst,
convemmce.mdneccnlty,otthepmwnm of this Act or of any treaty ratificd by the United States will
be more fully complied with. No such order of modification chall become final until the holder of the
license or permit shall have been notified in writing of the proposed action and the grounds and reasons
therefor, and shall be given reasonable opportunity, of at least thirty days, to protest such proposed order
of modification.”

-7-
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| For the foregoing rcasons, Alee h&eby xﬁquesu that the Commission review the Bureau's
C May30 2002 Leuer and acknowledge that the Bureau has renewed Ales's license far
KNKNZ'?] K the Commission dxidummﬂrm«ﬁdmmmmomﬁormokc such
autho}g'zaﬁon, it first must provide Ales with appropriate notice and an opportunity to respond. 15
: Respectfully submitted, |
ALEE CELLULAR COMMUNICATIONS

oy Lz . Thonmracn

Philip J. Mauss
Howard M. Liberman
| . DRINKER BIDDLE & REATH LLP
1500 K Street, NW
: Suite 1100
Washington, DC 20005
(202) 842-8800
M | Its Attomeys
July 1, 2002
15 The Buresu's public aotice of its May 30, 2002 Letter, included in Artachment A hereto, also scts focth
procedures for new applications for the geographic area covered by KNKN271. Ales suggedis that the.
Commission defer the processing of any such applications until the Commission deals with the matters
raiwdh&isAppliaﬁmfotszicw.
) |
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Federal Communications Commission e
Washington, D.C. 20554 l

May 30, 2002

Alee Cel!uln' Communications
1643 West Little River Drive
Sm SC 29672

In accordance with its decision in In re Applications of ALGREQG Cellular Engineering,
et at, Memorandum Opinion and Order, 12 FCC Red 8148, 8172-8181 (1997) (Algreg J), pet.
for recon. denied, Memorandum Opinion and Order and Order on Reconsideration, 14 FCC Red
18524, 18533-18535 (1999) (digreg 1), aff' d, Alee Cellular Commmications v. FCC, No. 99-
1460 (D.C. Cir. Jan. 30, 2001), pet. for rehearing denied (D.C. Cir. Apr. 5, 2001), pet. for writ of
cert. dedied (S.Ct. Oct. 9, 2001), the Commission has revoked the Cellular Radiotelephone
Service license held by Ales Cellular Commnmzcanons (Alee) for the New Mexico 3 RSA,

 Macket 555A (NM3), call sign KNKN271.

Pursumt to Sections 4(i) and 309(f) of the Communications Act of 1934, as amended, 47.
US.C. §§ 154(), 305(f), and section 1.931 of the Commission’s nules, 47 CFR. § 1.931, we
hercby pract on our own initiative special temporary authority (under call sign W‘PUY978) to
Alee to.continue to Operate its existing cellular facilities in the NM3 RSA for the lesser of 180
days from today, May 30, 2002, or 60 dayl following receipt of written notification from a new
licenses suthorized to provide service in any part of Alec’s current cellular geographic service
area (COSA) in the NM3 RSA. Because Alec currently has subscribers in the NM3 RSA (based
on mfonnahonprcwouslypmv:ded to us), we find that it is in the public interest to grant STA to
Alee subject to certain conditions, in arder not to unduly dixnupt the service relied upon by these
subscribers and to permit an orderly transition for such subscribers, as well as to provide Aleo
with anopporttmtym make arrangements to discontinue its opcnmom in the NM3 RSA.

_Thc grant of STA is subject to the following conditions:

1. Alee is not permitted to solicit or add new subscribers in the NM3 market while it
is operating under the grant of STA-

2. Ales shall provide written notice to cach of its subscribers at least 30 days prior to
pezmanently discontinuing service. 1

3. After the expiration of the STA or lmytmcwah or extension thén:of. Alccwill Do
- longerbe unhomdtopmvxdefunhersemce mdshaﬂcemanymdall
operations in the NM3 market.

! - A.iee shall also provide a copy of such notice to the Commission.




;

; ) 2 )
May 30, 2002
Page‘l:ofz

4, AtsﬁchﬁmeuAléuhnllcca.éeopmﬁons in the NM3 market, Alee shall notify
the Commission and shall provide the date upon which its operations coased.

5. The Commission may terminate or modify the STAmxtsd:scm-uonm furtherance -
of the public interest. -

The STA is subject to renewal or extension upon application by Alee in accordance with the
Commission®s rules. The Commission will evaluats each renewal or extension request upon its
merits and in light of the public interest factors associated with the request at the time of filing.

'If you have any question, please contact me at 202.41 9.0609.

Deputy Chief,
Commercial Wireless vamon
Wireless Telecommunications Bureau

cc: Phﬁip!. Mause
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US1ZSt, 8 W. o _Nwws Media Information 20/ 415040

Washington, D.C. 20884 o BL=- s
DA 02-1294
May 31, 2002

WIRELESS TELECOMMUNICATIONS BUREAU IMPLEMENTS REVOCATION OF
mmmmu.sxcnmxmu (NM3 RSA); PHASE IT UNSERVED AREA
APPLICATION RULXS TO BE APPLIED

.. The Wireless Telocomomnications Buresu (Burems) has implemeated the Commission’s
revocation of cellular call sign KNEN271, held by Alee Cellnlar Communications (Alee) for the
New Mexico 3 RSA, Market S55A (NM3). This action wes taken pursuant to the Commission’s
order in In re Applications of ALGREG Celtular Engineering, et al, Memnarandum Opinion and
Ordar, 12 FCC Red 8148, 8172-8181 (1997) (Aigreg D), pet. for recon, denied, Memorandaon
Opinion and Order and Order on Reconsideration, 14 FCC Red 18524, 1853318535 (1999)
(Algreg 1), ofPd, Alee Cellular Comammications v. FCC, No. 99-1460 (D.C. Cir. Jan. 30, 2001),
pet. for rehearing denied (D.C. Cir. Apr. 5, ZOOILpeLforwnofcat damad(S.Ct.Oet.9
2001).

: mnwnuﬂwhnmedlpddmnpomymmoﬁtymAleetoeonﬁmctoopuuoiu

" cellular system in the NM3 RSA for the lesser of 180 days from May 30, 2002, or 60 days

following receipt of written notification from a new licensee anthorized to provide service in any
putofAlee smnmtlymthormdcelhdugeognptncmcemm&nmm

Mbsmnm%)oftho%nmhnon 8 rules, 47CFR. !22949(&;), the sroa
premnlyhcmedto&ecmﬁtallml@ﬂ@lﬂl is now subject to the Phase I celhilar

. unsetved ares application rules contained in Part 22 of tife Commission’s rules. Specifically,

sincei the Phase I unserved area Jicensing period has expired, interested partics may file an
spplitation under section 22.949(b), and we invite them to do so. Any such application must
pﬂa:mypeﬁmﬂymd:mndedhﬂuswgnghxcmﬂcem(ms&mommme
NM3 service area for systems opersting on cellular channel block A. Phase II unserved area’
epplitstions may propose oaly onc CGSA per application, and may propose de minimis and
contrct service area boundary (SAB) extensions. Any mutually exclusive Phase II applications
fonliamui:etwdllbepmcmedmmrdmuwnhseeuonnnl of the Commission’s rules,
470?3.522131_

Forﬁmhumfonmhm,pleue comactKnhyHamn n202.4180609

@
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"""""' D-rM-. Sales:

o.wratmc-mw Mﬂmt&ﬂﬁn‘
" additional infacmation relatizg 1 e referunced reoews! application’ rabmitsed oa
Sepimcabor 8, 2000, for call siga KNKN271 (“Apptication™s. The AppHoution, was
,mubmiittad vis the Corpmission’s Universsl Licensiag Systea (“ULS™), & required by
"Bection 1.913(b) of the Covuxission’s rules, 47 CPI § 1913} The eloctronio form
#or reaewal socks minimal responses, 10d ULS did not pamit Applican to supplemant ar
" axyend ftarenewn) spphcation to pravide addivdons! infoanstion or 0 sttach sn

explanstory exhibit

ULS motion Bexibility in providing addidonal Information with reaowal
spplications. Specifically, Applicent bas act had su opportandty to respond © Question
45 of Maia Porm POC Forrs € 1. In ai sbundance of emttion, Applioant is mbmnitting
this lettcr, In rasponse fixeeo, Applionnt refers % the Cormnissian's CC Dockst No. 91-
142 and United Sates Court of Appeals (District of Columbia Ciroult) Cuss No. 93-1460.
Applicant is & party to fas Intter docket a9 the sppellant, and vous 2 Hoanses party in the
Commiasion docket

Ploase rtump i recwived the additional copy of this Sling and retum i to vur
courier. . .

lf-uwwuhe.pkmmuhw
Vary tuly yours,

' a- P Boukomne |t

%“J o . John P. Banksoa, Ir.
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FEDERAL COMMUNICATIONS COMMISSION
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News Media information (202) 418-0500

445 12th Strest, S.W.,TW-A325 Fax-On-Demand (202) 418-2830
w;.umn. DC 20554 ’ Intemnethitp/iwww.fce.gov
fip.foc.gov
' Ropori Number: 721 Dats of Report: 12/13/2000
Wireless Telecommunications Bureau
Site-By-8ite
Action

Bdavfls a listing of appuéatlons that have been acted upon by the Commission,

) Al - Aural interclty Relay

Purpose Action

File Number :©  Action Date Call Sign Applicant Name
0000222404 12/06/2000° WPQY887  KUTE Inc. AM G
AS - Aurel Studio Transmitter Link
File Nurnber Action Date CallSign  Appilcant Name Purpose Action
0000258855 12/05/2000 Marx, Rose A AM D
0000283702 12/06/2000 WLG372 Tele-Media Company of Vermant, L.LL.C. CA .G
0000283793 & 120082000 WLL218  Tele-Media Company of Vermont, L.L.C. cA G
0000283794 12062000 WLL223 . Tele-Media Compeny of Vermont, L.L.C. CA G
0000285318 : 12/07/2000 WPQW838 Grand County Wireless inc CA G
00001684084 1200612000 WHG272  SOUTHERN UTAH UNIVERSITY MD G
0000207668 12/03/2000 WMG218  SOUND BROADCASTING LLC MD D
0000260905 12/05/2000 WLF842  Citadel Broadcasting Compeny MD G
0000204348 12/03/2000 HOLIDAY BROADCASTING CO NE D
0000254071 1200672000 WPQY733 Dakota Circlé Tipi lnc NE ©
0000256815 | 12/05/2000 Downdy & Dowdy Partnership NE D
0000262526 . 12/08/2000 WPQY296 Kesa Moku Ka Pawa Broedcasting, Inc. NE G
0000263308 = 12042000 WPQYBS3  Midwast Radio Network LL.C. NE G’

: Page 1 ,

23
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File Number ActionDate CefiSign  Applicant Name . Purpose Action

0000227140°  12/07/2000 KNKQ283  EASTERN SUB-RSA L.P. M o
0000227443, 12072000 KNKN48S  WASHINGTON RSA NO. 8 LIMITED PARTNERSHIP AM a
0000238937  12/08/2000 KNKNBS0  NORTH CAROLINA RSA 1 PARTNERSHIP MD G
0000211168  12/07/2000 KNKN519  GTE WIRELESS OF THE SOUTH INCORPORATED RM G
0000211277 12/0772000 KNKNBBB = TEXAS RSA 1083 LIMITED PARTNERSHIP RM @
0000211283 - 12/07/2000 KNKNS08  GTE MOBINET OF TEXAS RSA #16 LIMITED PARTNERS RM G

0000221085 ; - 12/07/2000 KNKAB11 = WWC Midiand License Corporation RM G
0000227485  12/07/2000 KNKN498  GILA RIVER CELLULAR GENERAL PARTNERSHIP RM G
| 0000227488 ©  12/07/2000 KINKNGO7  OKLAHOMA RSA 6 LIMITED PARTNERSHIP RM G
0000227491 . 12/07/2000 KNKN578  OKLAHOMA RSA 7 UMITED PARTNERSHIP RM 0
0000227604 = 12/07/2000 KNKNE4S  TEXAS RSA NO.2 LIMITED PARTNERSHIP RM G
0000227520 - 12/07/2000 KNKNS62  SYGNET COMMUNICATIONS, INC. RM G
0000227524  12/07/2000 KNKNSSO  SYGNET COMMUNICATIONS, INC. RM G
0000227535  12/07/2000 KNKN625  SYGNET COMMUNICATIONS, INC. RM G
0000227576 .  12/07/2000 KNKQ434  Dobson Cefluler Systems, Inc. RM G
0000227582 '@ 12/07/2000 KNKN711 Dobson Cellular Systams, Inc. RM G
0000227568 .  12/07/2000 KNKNBS58  Dobson Celiutar Systems, inc. RM G
0000220031 = 12072000 KNKNS4S  Dobeon Celluier Systems, Inc. RM G
0000229075 . 12/07/2000 ‘KNKN205  Dobson Celular Systems, inc. RM G
0000229082 = 12/07/2000 KNKN268  Dobson Celular Systems, Inc. RM G

0000229090 12/07/2000 KNKN407  Dobeon Callular Systems, Inc. RM G-
0000229094 | 12/07/2000 KNKN441 .  WWC MOLDING CO., INC. RM G
0000229120  12/07/2000 KNKN205  Dobson Celiutar Systems, Inc. RM G
0000229138 = 12/07/2000 KNKQ409  ACC Minnesota License LLC RM G
- 0000220142 12/07/2000 KNKN512  ACC NEW YORKLICENSE | LLC RM G
0000220165 . 120U7/2000 KNKNE33  ACC NEW YORK LICENSE ILLC RM G
0000229263 . 12/07/2000 KNKNA47  ACC MINNESOTA LICENSE LLC RM G
0000228284  12/07/2000 KNKN37§  AGC Minnesota License LLC RM G
0000231238 | 1200772000 KNKN383  Litchieid County Cellular, Inc. . _ RM G
0000237952 | 13/07/2000 KNKAS17  ATA&T WIRELESS S8ERVICES OF WASHINGTON,INC. RM @

0000208087 @ 12/07/2000 KNKN3Z7  N.E COLORADO CELLULAR, INC. RO 6.
0000212352 | 120772000 KNKNG78  Price Communications Wireless Il, tnc. RO &
0000212354 1200772000 KNKNGBO  PRICE COMMUNICATIONS WIRELESS V, INC. RO G

(0000216498 12042000 KNINZZ1  ALEE CELLULAR COMMUNICATIONS RO 'Ea]
‘ WD W

Ry
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0000251538

12/07/2000

CONCHO CELLULAR TELEPHONE CO., INC.
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STAMP & RETURN
Before the o

FEDERAL COMMUNCATIONS COMMISSION HECEIVED
Washington, D.C. 20554

| o T JuL 1l 2002
In the Matter of ) ISR COMMMCATIONS CONMBON

D S GFPCE OF I secrevew
- Alee Cellular Communications *} ... FileNo.:" - '

L . )
Cellulst Radiotelephone Station KNKN271 )

: . ' - y . .
To: The Commission -

TQ APPLICATION FOR W

Aleo Cellulsr Communications (“Alec™), by its attormeys, hereby submits this
Supplenient to the Application for Review it filed with th§ Commission on July 1, 2002. Alee's
Appljcaﬁon for Review asﬁs the Commission o review the Bay 30, 2002, letter of the Wircless
Telecomimunications Bureau (“Letter’™) concerning the cellular radiotelephone license hcld by
Alee for New Mexico 3 RSA, Market SSSA. call sngn KNK‘NZ‘II

'Ihe purpose of this Supplement it to bnng to Commission’s aftention, in the context of
Alee’s Application for lieviaw, a Commission decision released on July 3, 2002. In that
decision, éS'rar Development Group, Inc. (FCC 02.190), the Commission stated, at paragraph 7:

Previously, the Commission has held that its databases are an wofficial,
secondary source of information that “in a few instances may not agree with the
primary source (e.g, the station authorization, spplication, petition for
rujemaking, etc.).” These earlier decisions relied in large part on subsection (¢) of
Section 0.434 of our rules, which provided that electronic databeses were
ynofficial sourcés of information. . . . However, subsection 0.434(e) was deleted
in . 1998. Further, in- 1999 we mpud Section 1911 of the rules, which

. establishes the files comprising the Wireless Telecommunications Burean’s
Universal Llcensmg System as the official records for stations in the Wircless
Ratho Services. . . . [Pootnotes omitted])

A
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As pointed out in Alec’s Application for Review, at note 8, from the time the Wireless
Telx@m@uﬁm Bureau granted Alee’s renewal of license application for RNRKN271 in

| Dacembu 2000, the Commission’s ULS database consisteatly specified that the Burea granted

 Alee’s rencwal apphcaﬁon for KNKN271 in December 2000 and that the expuanon date for - .

KNKN271 is October 1, 2010. A prntout from that database was mcluded with Alee's
_ Apphcgnon for Review as Attachment D. |
‘ Thus, a2 the Commission stated just last week in Star Developmcnt Group, Iric., the ULS
is the officiel record for the Wi;clm Radio Services; therefore, the Burcau's grant of Alee’s
renewal of license application and the ncw license expiration date of Octoberi1, 2010 established -
_ by that remewal became official Commission actions because c"f thcir inclusion in the
Comdon's ULS &atabasc. Indeed, thosé dates evidently have remained in the ULS database
official record for l.nore than 18 months.

A further point:. Alee pointed out in its Application for Review that the new ‘aumorizaticm
the Burean issued upon grant of Alee’s rencwal application in Deccmber 2000 included no
condition with regard to the then-pending Algreg Procecding. A copy of that authorization is
attached i:emto. Note that it does contain the normal conditions the Bureau regularty includes

with sucﬁ authorizations, but no special condition with regard to the Algreg Proceeding.
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Thmfore for the msons stated herein and in Alee's July 1, 2002 Application for
Revnew Alee tequests that the Comn:umon review the Bumau s May 30, 2002 Latter and

ALEE CELLULAR COMMIMCATIONS

Phxhp J. Mause

Howard M. Liberman

DRINKER BIDDLE & REATH ILLp
1500 K Street, N'w

Suite 1100

Washington, DC 2000S

(202) 842-8800

Its Aftorneys

July 11,2002
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