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Before the

FEDERAL COMMUNCATIONS COMMISSION
Washtnjton. D.C. 2OMof

ha re AppUcadona of ) Fue Numbers:
)

AJlteI CollllllUJllcatioDJ of lb. Soutbwert ) 0000959430
)

CO.....t Capital, LLC ) ()()()()922()()1
)

McElroy EJectroDka Corporation ) 0000913369
)

McElroy EIectroDlcl Corporation ) 0000959846
)

SlDItb B.,.Iac. ) 0000960815
)

WWC Uc::aue L.L.c. ) 0000959496
)

WWC Ucen- L.L.C. ) 0000959387
)

for Ausbority to ()pcrate A CeDwlI Syuem in )
New~co 3 RS"" Market 555A )

To: Tbe Camm11rion

REOl"ESI fOB ST-\Y

Stal 01 t\a1h« proceulD, of dJe abovc-upuoncd appI,cauun~ flied In response to a Public

Nodal DDO'mc:1D, lho ~t)' lot tDiftawd ~ to fu. celJular radiotelephone

lfP'iaOON fw New Maim 3 ItS'" Marta 5551\ rApphc~ON)1 Alec bcJd a nlid

adortudoa for New Ma.ico lSA ] f1'-'MJj. UDder calJ IIIC J:,....1CN271, uncil \be Wire1eaa

Tdcc.......lcadca. 8eft.ID p.cponed 10 R"OU Aiel', tc4banUCOll by IcaeJ dAIed ~y 30.

XlO2 M.caa"'). 0. July'. 2002. Aloe CUDeJ) "Nod -a APrbc al)gft ror Rc~ of the Letre:.-. In

• IH --? T ' • F 1-- L .' _. a. vi c.a..a. eel So.. Il'J'C1OQ1I CNM) RsAJ;
......"'- ....~ "4t t ...... _ ........... I'w. '---•. OA Ql l:-oe (flit ..., )1. 2.OQZ). •
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its Application for Review, Alee ukcd the Commission to acknowledgc that Alee holds. valid
,

auth~riution for NMJ. and that if the Commission seeks to modify or revoke this valid

authOrization, it must provide Alee with appropriate notice and an opportunity to respond. Alee

filed. supplement to its Application for Review on July II, 2002. Copies of Alee's Application
;

for Review and Supplement are attached hereto.

; Until the Commission acts on Alee's Application for Review, the CommiQion should not:

~ the Applications.2

Bllcltcroupd.

. Alee was one of several panicipanu in a lottery for certain cellular RSA markets.

pursuant to which it won NM3.) The Commission revoked Alec', initialliceme for KNKN271

in l~ due to • lack of candor finding, but Alec continued to operate the facility pending the

oUtcome of appeals." Tn September 2000, during the appeal process, Ute Bureau granted a license
;

tencw~ application that Alee submitted (File No. 000(216499). In December 2000. the Bureau

granted the rencwal without condition and the grant became final 40 days later.s On May 30,-_.- .
2002, more than seven months after completion of the appeals, the Bureau sent Alee the Letter,

purporting to revoke Alee's authorization, while also granting Alec special temporary authority.
C'STA7> to continuc operating its cellular (acilities in NM3 (for the lesscc of 180 days or 60 days

2 Alee iDralds mat lhiI RequeJt far Stay iDclude all appliwCN flied for New Mexico RSA 3 hi 1'C:apOB5C to die
B\I1Qu',May 31.200'2. Nlic Nortt:e, uxI bas included UI the above caption all such appUuliona of which Alee 11 . '
.WIN. HoWC'la'. if 1IIerc arc IJI)' which aie DOC iDcJuded ia the altovc caption. Alec bcrcb)' n::q1iesls rhat they bG
iDcludech. well wilblA the~ ofthia Jlequest for Stay.

,

. I A~fuIl RCiudon oftbe bacItpouDd fK1I CAD~ round hi Alee's Appllution rot Review.

• $eo AJ~CcUulIr EaPaeenq. M_randwra OpUaWHt aM Order, 12 FCC Red 8148 (1997) ("Al,re, 1"), pd.
/Dr,~ tlDtW M_1"tIIIIIwn Opw- oNl Ordlr aM OnJer 011 Rer:onsiderarion, 14 Pee Red 18524 (1999),
11/1"4, AJfte CeUuI. CommlllliudoDl Y. PCC. No. 99-J460 (D.c. Cit. Ian. 30,2001), pet. for rchMzrint dDlieti (D.C.
Cit. ~.~, 2001),""" tknJetI,l21 S. CL 344 (Oct. 9,~I) (collectively ~AJcreg Proc:eediDa,,).

,

• TIle ~Iic Notice" aDIIOunc:iq rhe crant of Alee', renewal authoriutioo wu included widl Aloe'. Application for
JtoYiew .. .ALt.ll:bmaItC. Alee', reDewal audlorUatioa iuucd by the Buruu was Include.d ill W Supplement (0 die
AppIicatibD for Rriiew U aD .ttaehmeAL Both ate .u.aebcd~o.

I
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fouoF' receipt of written notification that a new licensee is authorized to provide service in.
part ~fNM3). The Bureau never mentioned in its Letter that it bad renewed Alee's license for

NM); for I new tenn ending on October 1, 2010. By failing to acknOWledge its renewal of

KNKN211, the Buruu is violating Alee's due process rights and tho Commi.sion', roles and

preec:dents.
;·J>iaeUasloQ.

• A rcque.u for stay must meet the four-part test set forth in Virginia Petroleum Jobbers

As.roclancm v. FPC,' IS modified in Wcuhingtoll Metropolitan Area Transit Commission v.
·

Holuk, Tours? Undec this test, the petitioner must demonstrate: (1) that it i,likely to prevail on

the merits: (2) that it will suffer meparable bann if a stay i:5 nor granted; (3) that other interested
·

panics' will not be harmed if the stay is granted; and (4) that the public inteee.t favon grant of the

stay.I \ The Commission botIa.nces the four elements of the teSt "in order to fuhionan

admini~trBtivc re&pOnsc on a case-by-case baais."' However. if there: i. a particularly strong
.

showing on one factor, the Commission will grant a stay "notwithstAnding rhe absence of another

one of Ute facton... IG

1. UkliJaood ofSuccess 011 1M Merits.
;

Alee i.likely to succeed on the merits of its Application for Review. and therefore it i, in
;

beat in.t of the Commission to forgo lakina action on the Applications und maintain the.
StltllS q~.. Because the Bureau granted a valid. unconditional renewal authorization that was

• 259 F.2d 921 (p.e. Cit. 1951).

, SS' F.2ll141 (D.e. Cit. 1917)..
• Ill. at u~; VlrJlAla P«I1'DU"'" Jo»e~. 259 P~ It 925.

,
, BicmUi RcJulltory Revi_ - Amcadmem of J'artI O. 1. 13.22. Z4. 26. 27. SO. 17. 90, 9S. 97, aDd 101 o( lbe
CommissiOa', IluICI 10 FacUira~ Ihc ~vdoplllenl and Ule or the Uai~ LieeasiOJ SJ*m mtbc WircJc.sa
T"~ODS ServIces. M_NWl,.". Opillion and OrJ"" 14 FCC~ 9JOS. 9307 (1999).

-Itt
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indeP,endent of Alee's initial license and me revocation thereof, the CommilSion must - at the

very \ICul - follow proper' proc;edurea and begin an entirely new revocation process.U The

C~ssiOD cannot revoke this valid aathorization without following proper procedures..
Alth~gb a petitioner for a stay i, not required to establish with absolute cenainty that it will

su~ OIl the merits, the Commission here is lilcely at the very least to afford Alee a new

revoc~tion proceeding because not to do so would violate the hallmark principles of the Act and

the APA that require notice and opportunity to be heard before a license can be revoked.12

..• 2: I':'eparable Harm.

: Alee alao can demonstrate that it will be irreparably banned if the stay is not granted. If

the C~mmission acts on the Applications fo~ NM3, there will be eVCD greater uncenainty over

the future of Alee's operations in NM3. thus impeding Alee from maintaining the necessary

financial backing to keep its business operating. Purthennorc. continued action on thc

Applications evidently will lead to apirarion of Alee', STA for KNKN271 (the STA will expire

60 dayi from written notice from the new licensee). If Alee's STA expires it win have to cease

operationi. A permanent loss of busineSs is irreparable harm in the eyes of the couns.13

.. The Admiaisrrative Prol:edure At:t (MAPA'") 5talq thaI "lbe withdrawal, IUS'pCDSion. revoc=alion. or annulmenl ofa
license it lawful 01111 it before the i11$titulioD of aFJll:,. procecdi.op thereof, the lic:ensee h.u been given - (1) ouCic:o
by the IFDCY In wriIiDI of tho facia or COIlduct which may "arnnl the actiOll; led (2) oppcrtuairy 10 demonsuale or
achieve compliaDce with III lawful requirelDC11ts." S U.s.C. f S58(c){IH~)' Sec:ti0ll 312(c) oCme COlDD1lmicaticms
At:t ltalei that "(b]cfixc I'Cvoki~ • llc:eme or permit •• , dI. ComznissioD ..haU KJV!: upon me Ilc:emco. permittee. or
penon Irivo1Yed ID order to &bow t:alUe wily an order of RMlCaIioa •.. aIIouJd IIOt be issued." 47 U.S.C. § 312{c).
By DOt IiviDa Alee !he proper DOCiee and aD oppommil)' 10 RlqIOlll1 to tile revocation of ila roaew&l licel15C, !he
Bureau is vioWinJ SccIioa 312 of tho Act aM Scc:tion SS8{c) of lJle APA.

;

12 :h. P~p.Jan- but. Y. McPlutruon, 797 Pold 1062, 107& (D.c. Cir. 1986) (notina that petitioDaS are DDt

required to Ibow with ce:rtaillty that lbey wiD succeed 011 the menla). The CommissiOIl docs IIOt have to admit that
die BareW" Lctlll:r rcvokfas me li"DSCS was iD enor in order to &nJlt thi, stAy. Holiday ToltTS, SS9 F.2d at 844-45
(mUna diat anapoe)' conaidcrin.& reqQeSt to ltay its own order DOed flO( confess error 10 ganl the rcqumed relief,
aad radte( caD admit Ibis is a clif'fkult lela! qUCStioD IJld ''1bc equities of ltIe case SUllelt thaI the Slatw quo should
be mainufnocl'').. ..

IJ Sa /~ Urilitiu BoanJ. Y. FCC, '109 F.3d 418, 426 (Illt Cit. 1996) (poasiblc 10$& oC business IDd C:OnlW'DCr

aoodwm qualifia u ineparable )wm); M.rrill L,"c1I, Pf.t~c, FCNI6r 4 $rnilh, IN:. v. /J~, 756 F.24 104&.
lOS5 (4dICir. 1915) (wilen failUfl' to cnnllXwmlDar)" relief erCllleS the po.sibilily of permanellt loss, irreparable
iujlII'y is OIIablilhod).

"
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3. Injury to T1r.ird Part'ies.

N for the third prong. chc other intezestcd parties will not be hanned jf the stay j,s

gran~ Waiting for further action on the Applications, until the Commission acts on Alec's

Application for Review will Dot harm the applicants. In fact. it wii.J benefit I:he ultimate winner

of th~ allCtion among the applicanta, who will not have to worry that its bidding deposit and post

auc;tiOD payments will be held by the government while Alee continues to litigate O\'et its license

, for the same facilities.

• 4. Pllblic Interest.

, Finally, it is in the public interest to gr.ant this Rcque&t for Stay. FoUowing proper

,p~uresbefore taking away a liccnsee's rights is a hallmark. principle of both the APA and the

Act. The W"ueless TelecommuniCAtions Bureau has attempted to revoke Alee's valid renewal

authorization without following these procedures; the COmmiuiOD should not further this wrong

by~g action on the pcndiDa Applications. Therefore, if ia in the public intere&t and (air boch

to Alee and the applicants to grant this Request for Stay until thc Commission acU on Alec'.

Application for Review.

:PurthcnnOIe, the notorious NextWave proceeding should provide a lesson for the
,
•

CommlssiOD DOl to conduct an auction among the applicants here while Alee is stiU appealing

1hc rc.ocadon of its authorization. In the Ne.xtWavc case. the Commission found that

NextWave·. licenses had automatically canceled after Ne.xtWave failed to make timely' ,

... iDatal1IDent payments. The Commiuion then re-auctioned NeltlWave's licenses while appeals
,

WetC ,till pcndin, OD~ cancclJariOD of the licenses. S~~ NuzWave Persotuzl COmnlun;caIioru.
;

Inc. an/l NatWave Power Partnen Inc., Order on Recoruideratio71, IS FCC R.cd 17500 (2000).
\

On Au~ 30, 2001, the U.s. Court ot Appe&1s for the D.C. Circuit held that the Commission

mould Dot have canceUed NextWave's authoriZ3tions. Nu:tWave Perso1UJ1 Comms. Inc. Y. FCC,

254 P.3d 130 (D.C. Cit. 200!). The sua:C$sful bidders in the rea.uction paid more than $3 billion

&
----------.-----------,-_._.---
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to m+ Commission as down payments for the liceQKS. In ruponsc to a request for 8 refund. the
,

Com~Slion renunNl 8S percent of the down payments. Requests for Refun~ of Down

PIYDjts MAde in Auction No. 35. FCC No. 02-99 (ret. Mat. 1:1. 20(2).14 The Commisaion

stated that it wants to bold on to the remaining deposits until the appeal of the D.C. Circuit
i

decision requiring re-instatemellt of the NextWave licenses is complete.. The United St8tc$

Supre!M Court srmted certiorari this year on the D.C. Circuit decision and bas scheduled oral

argument for October 8. 2002.

~ For the foregoing reasons, Alee hereby requests thaI the Commission atay any further

aetioa'on the Applications until such timt: as the Commission }w ncted on the Alec's pending

Application for Review.

Respectfully submitted,

ALEE CELLULAR COMMUNICAnONS'

By:IJK6~tJ1·7k=--">
PNlip J. Mlwse
Howard M. Liberman
DRINKER BIDDLE Ie 'REATH UJ>
1500 K SeRe\., NW
Suite 1100
WashinJtOD, OC 2000$
(202) 842-8800

Ita Aaomeys

.t 011 AIdII. 2OlJ2. Vc:rizaa Winlau fiW lUi, culluM the C~OII'I Rtu.aaJ co refwld the tw1 amouDt ot

.... dowa;pqmeaL V-"cM WUwl_ w. FCC. Not. OZotllO. 0'1-1111 (D.c. Or. fiW ~. '.2(02). Sec "fs4,
v.~ 11RhlaI Y. Vlllld $MIa. No. 2-2IOC (Cl. Pa1. 0. 0Jed Apt. 4. 2(02) (scckiq damaJCI)',

~
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In dleMatter of

Aloe CclluIu CommUnicatiOns

Cellular Radiotelephonc Station KNKN271

To: The Commisaion

)
)
)
)
)
)

Pi!cNo. _

RECEIVED

JUL -1 2002

mUChnON FOR REVIEW

Alec Cellular CommllDicotiona ("Alee"), by lu attorneys, pursuant to Section 1.115 of

the Commisaion', JUles, hereby submita this Application (or Review of the May 30. 2002. letter

) of the W~less Telecommunications Bureau ("Letter") concerning the celJular radiorelcphone

JiceD.!e hcld by Alee for New Mexico 3 RSA, Market SS5A, call sign KNKN271. A copy of the

Letter and the Bureau's May 31, 2002 public noticc of this action are attached hereto
.

(Aaa<:hmcot A).

The Commission rcvoked Alee', initial Iicenae for KNKN271 in 1997, bat Alee has

continued to operate the facility pending the outcome of appeals.! In 2000. durin& the a~

proe:eN.. the Wireless TeJecommonicatioos Bureau granled a license renewal applic:stion which

Alee submitted. 'lbe Bureau paDted the renewal without cooditioa and the grant became final

I AJarea Cell_ BngjDC'O'iq. MefNJlYI1IIlwn Opinioll tmd Ortk" 12 fCC Red 5148 (1997) ("AI,,,, 1"),
peL for r'lCIlrL tlDtU4. MtmDf'tIIIIlJurr. OpWtm DNI Onk, tIIUl 0'*, 011 ReCMUitleratlcn, 14 FCC RaS
1&524 (1999). tI/l'tl. Alee CdJuW ColDDllllDicatiODl v. fCC. No. 99-1460 (D.c. Cir. Jan. 30, 2001). pd.
/0,.~,uNMl (D.c. Cir. Apr. ,. %0(1). em. tUmluJ.. 122 S. 0. 344 (Oct. 9. 2(01) (collectively
..~, P,ixc-dio,").

'.
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40 ~ya Jator. The Bureau now is attempting to re't'oke this valid renewal authorization without

foUc;rwing the .procedure.s set fOlth clearly in rile Communications Act and the Commission'.

rules. Alee hezeby .requc5t& that the CommiSlion review the B~U'5 lICtion, acknowledge thar

the Bureau has gran~ Alee'. renewal application for KNKN271, and either reinstate Al~'s

renewal authorization or, if the Commission seeks to modify or revoke Alee's renewal

authorization, provide Alee with appropriate notice, an opportunity to ~nd, and a right to a

heanos if neceAary.

BackfrouBd..

Alee was onc of several participants in a lottery for. certain cellular RSA milikcts,

pursuailt to whi~h it won Ncw Me1Jco RSA-3 (hereinafter "NM3"). Prior to the lottery, Alee .

had entered into a mutual contingent risk-sharing agrument wbkh allowed .igDatories the right

to receive income and salcs proceeds from any party to the agreement whose RSA application

wu granted. The Common Curler Bureau subsequently found that tbeae agreements violated.

the Commission's rules, including the rulc that prohibited partial scttlemcol'8 among Donwirelinc

RSA app~cants. In 1991. the BW'CAU designated for hearing all of the applicatioM and licenses,

includiJl8 Alee'aliccnsc, of those who had participated in the risk-&haring agreement at the time

applicationa were filed.:Z In addition, dle Bureau ordered Alee to show ca\13C why its license

should not be revoked for alien ownership and lack-of-candor allegatioDs.

The Commission ultimately concluded that the rUt sharing a~cntwas not a basis for

denial 01 the Alpg Proceeding applications or for the revocation of licenscs. including Alee's

NM3 license. In addition, the CoDUIliasion determined that Alee's violation of the alien

Z Alp,CcuuluEDgiDcering, M_rtJNlUm Opinion tJNl 0rtU, and Order DuirllQling ApplictUinn.r}or
Hearin& aNI Order to Show Call..,,:, 6 FCC Red 2921 (1991).

-2-
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'ownmbip rules did not provide a buis for revoking Alcc',llcenae. However, the CommissiOi

~ that Aloo's Jack of candor with regard to the alien ownership iSlue warranted

revoCadOD of Alee'. NM3 Ucenae.'

; Aloe appealed the Commission's deciaion to the U.S. Court ofAppc:ala tot the District of

Columbia. On January 31, 2061, the Court of Appeals affirmed CIte Commiaaion', decision to

revolet Alec'• license for laCk ofcandor.of Alee petitioned for rehearing. but the court denied that

pctitim in April 2001:' The United States Supreme Court denied Alee', petition for writ of

certiOl1lri on October 9, 2001.41

In dle interim, on September 8, 2000, Alee filed an application for nmewal of its license

for station KNKN271 (Pile No. 0000(16499). On October 12, 2000, Alee supplemented ita

renewal application to infOIJJ1 the Commiasion that it was a party to the AJgreg Proceeding and

that'. its ca&C wu pending for review at the U.S. Court of Appeals." The B.UIcan granted the'

renewal application on December 4, 2000, without any conditions. This grant of renewal

appeared on public notice on :oecemm 13, 2000 (copy attached hereto as Attachment C).

J AI,r'B1. 12FCC Red It8170,' 51•

.. Alee eebulat Commanications v. FCC. No. 99-1460 (D.c. Cir. Jan. 30, 20(1) ("Alee").

, ","" N~ 99-1460 (D.c. CU. Alt. 5,2001).

, Alee C'dlular CommlJJlicatiOGl v. FCC. 122 S. Ct. 344 (2001).

'J~~ DriDIcef Biddle II: R.eath lLP, to Secmary, Pcdcral Commumcations Commiesion. dmd
OcL 12, 2000 (copy auaebed bcreco u AUacbll'C:Qt B). The· applicatiOll was submitted tbrougbthc
Commj-iOo'. ULS $)'Item. wbkh allows fer OIl1y minimal ~Dles and doea not provideo~t)' to
attach ClhlbitI.

-3-
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~gly, the Bureau'. action granting rcoewaJ of Alee', NM3 liCCDaC without conditiom

became final OD 1anuary 22, 2001..

. .Now the Bureau, in ita Letter under seview here. is dc~ing with post-aPPeal procedural

D1atten <in!;[ JliJ. providing Alec widl.8peciaJ temporiuy authority to operate for up to 180 daya

or undl another ~CCDsee is in place), without II)! lDCntUm of dle fact that the Bureau has renewed

Alec'" licensed for NM3 for a new term ending on October 1~ 2010. The Bureau is ignoring ir.

renewal of KNKN271, but in doing 10 is violating Alee'. due process rights and the

ComDiisaioo's rulea and precedenra.

., n15.0D.

The renewal grant wu a DCW CommiS3ioD aurhorizaIion. 'Ibis new authorization U

. indepeDdent of Alec's initial license and the Commission', ~vocation thc:ceof, because w~ the

Bureau gnnted the renewal, it placed no conditi0D5 on its action. No Commission precedeDt

sugeata that an unconditional renewal authorization llutomalicaJly is revoked jf a prioc

sevacadon of an initial license, on appeal at the time of renewal. becomes "final"· after the

renewal grant. The Bureau cannot simply ignore an authorization that became final and was not

~ubject to any conditions. The renewal effectively acts U 8 new licenae. In order to revoke that

valid license, an entirely new revocation proceaa must begiD.

the vuy ten:Da of the Act make it clear that a licensee i. granted an authorization only for

the teti:D of that authorization and that any new grant, whether by renewal or otherwise, is a

completely separate au~zatiOD. The Act provides in Section 301 that "no ••• license: shall be

construed to create any right. beyond rhc te11IlS, conditions, and periods of tho license." Section

, All« die Bureau', nnewal. the Commi.ulOA" ULS Dalabue cOZlSisteDtly Itatecl chat Alec', rmcwal
appIiUlica b KNKN271 was pnted OIl Decembel 4. 2000. for a lenD CIIdiDI OIl Octobu 1. 2010. Su
AttacbDleDt D.

- 4 •
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309(b) providca that "(t]be station licCIlIe .hall not YCal iq the licensee aDy rlBht to oper8te the

atatiOn DOt any dsht ill tho Ole qf che ~ucncles deaignated in the li~ beyond the tcIm

tbercof:' The Supreme Court alao bas made clear that an initialllcense and a renewal are totally

sep~te authorizations. In FCC v. Sanden Bros. Radio St4tlon, the Court stated: "licenses are

limited to a maximum: oftbree yean' duration, may be revoked. and need hot be rencwed. Thus

the channels presently 6ccupiCd remain free for • new assignment to another licensee in· the

intcreat of the listening public." 309 U.S. 470, 475 (1940).

By ignoring its 8ction renewing Al~'s lic;cnsc, the Bureau is· attempting to revoke a

license~thoutmeeting ita own procedures for license revocation and the procedures set forth in

the Administrative Procedure Act C·APA"). The APA states that ''the withdrawal. auspension.

revocation, or ll1lDuIment of a license is lawful only if. before the 'institution of agency

Communtcations Act states that "[b]efore revoking a license or permit .,. the Commission shall

serve u~ the licensee. permittee. or person involved an order to show cause why an order of

revoeatiok .~••hould riot be issued."' By.not giving Alee the proper notic;c and an opportunity to

re4P.OJld to th.e revocation of ita renewal license. lhe Bureau is violating Section 312 of the Act

and Sectitm 558(e) 01 the APA.

The ColDlD!ssion has recognized' the need to give' a licensee proper notice and
. .

opportunity to ~8PODd when modifying a license. an action tar leas harsh than revocation. For

example, ~e W"ueless Telecommunications Bureau authorized Grand TIUDk Western Railroad

. , 47 U.s.c. • 312(c); see 11140 47 C.F.R. II 1.91. 1.9:2..

-
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CoJDinllDicationl Depanmeot (''Grand Trunk'') to operate a Multiple Addreu SY!Jtem ("MASj

in the Toledo, bhio ~a. and the authorization became final. The authorization did not include

~ e,nBineering conditiona required by an arrangement between Ihc United St.ate.t and Canada

concc.nUng frequency we near the Canadian border. Tho Bureau found that Section 1.87(a) of

the Commi.lio~ 'I MCI rcquUed that before the Commission could modify the li~ to impoec
i

the re4mRld conditions, GraDd trunk had to be given notice and an opportunity to protest.10

Modifjing Orand TJUnJc". authorization i, .- far less drastic action than the Commission's

attempted revocation of Alee', renewal grant, and yet rile same Bureau did not give Alee the

requited notice and opportunity to raspond

The Commiuion muat use the same set of~ in the treatment of similarly

situated licensees. I I Although Grand Trunk and Alee~ Dot identically situated, Alee is subjo:t

to the mall- severe Commission enforcement, revocation, and therefore should be given at least

the .am"e rights sa Orand TnmL Revocation is, after all, the molt <fratic modification of an

authorization. .

In zke1U~ Communications Services, lnc..''l the Commission dealt with a situation in

which the Wird~8 TelecolDJDunications Bureau had licensed to Paging Systems, Inc. ("psr')

~ea that were subject to an application for review by a prior applicant whose applic~tion 

for the lame frequencies had been dismissed. The Bureau Jicenaed the t"rcquencies to PSI

withollt Conditio~g the li~ on the outcome of that application for review, and the grants "
- .

I' Gnnd Tl'IIDk WeIIeD1 Railroad Communicatioos Department, Mnnorandum Opinion tZIIdOn1er. DA
02-989, It f 6 (released May 1, 20(2).

II See,Maice11 TeleCom Plus. Inc. v. Pee. SIS F.2d 1551, lSSS (D.c. CU. 1987).

12 13 FCC Ked 23781.23794,128 (1998).

-6-
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c became final Noting that conditions should have been put on the license, the Commission

JDodified psrI licenlClS by giving PSI unaasiped spectrum and reclassifying the col\te$ted

freq~ea as unasaipcd pending the outcome of the application for review. 13 The

Commiasion. acting Wlder its authority in Section 316 of the Ad, ~dcd dlat it wu in the

pubUc .interest for the licenses to be modified becauac of the Bweau'. error.!" The Commission

did not ICvokc the liecnaes because of ita failW"C to properly condition the authorization. but

instead provided PSI with other (evidently, comparable) frequencie.s.

1bcae two cases demonstrate that when the Commiaaion issues an authorization that

becomes final and then later deteImines that such action was in en'Of. the Commission cannot

ignore its action. Inatead. the Commission must provide the recipient of the authorization with

notice of what the Commission intends to do and an opportunity to reapond. The Bureau's May

30. 2002 Letter docs not even mention the Bureau's grant of Alee's renewal application for
}
-' KNKN171.

. ~

)

..

. 13 Id. at t3O.

14 41 U.S.C. f 316(aXl) stateI~ MAny station licen&e or construed.OD pennit fIJAy be Dldified by the
Commisdon ... if iD the judgmeat of the CommiuiOQ such ~dQl1 will promote the public intt:rcat,
CClIlvaUeDce. IlIICl neceNity, or tile provisiOJlS of this Act or of uy tteaty ratified by the United Statel will
be more funy CCIDlp1ied with. No such onb" of modifICation shall become final until the holder of the
1iooDse ClI" peuoIt Iball have been notified in wri~g of tbc:p1~ action aDd the grounds an~ realIOU
tberefcx, indlblD be given reaooablc oppatu11lty. of at 1eact thirty daY'. to pl'Qteat lucb propoSed order
ofmcdifiCation." .

-7-
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For the fote,01n' reuons. Alee hezeby requesta that the Commission Jevit:w the Bureau',

May. \30. 2001 Letter and lICknowJedp that the Buree:u baa renewed Alee', license for

.KNKN271. If the Commission decides to go further and attempt to modify or revoke such

autho.rlzaaon. it first must provide Alee with applopliate notice and an opportuDity to respond.1S

c

J

'0

July 1. 2002

-.-- . -...-.,-
-------.--~ ~ ~ ... ' .'.

RespectfullyaubmiUed,

ALEE CELLULAR COMMUNICArIONS

By.bUlL~
Philip J. Mauso
Howard M. Libennao
DlUNKBR BIDDLE & REATH Lt.P
lSOO K Street. NW
Suite 1100
Washington, DC 2000S
(202) 842-8800
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Federal Communications Commission
Wubiagton, D.C. 20554

May30,ZOO2

I

I
I
)
I.

Alee CdluIar Communications
1643 West Little River Drive
Sc.oeca,. SC 29672

Deer Licensee:

In accordance with its dcciaion in In re Applications ofALGREG Cellular EngintlCTing,
ctat..M61IJimmdum OptnlO1l andOr~.12 lCCRed 8148, 8112-8181 (1997) (..(lgreg I), pet.
fot reCQlL denied, Memorandum Opilllon and Order andOr"" on R,con.#dera!ion, 14 FCC Red
11524. 18533-18535 (1999) (41".,g11), a1rdo Ale. C.UII]ar CommrmJcattOIU Y. FCC. No. 99
1460 (D.c. Gr. Jan. 30,2001). pet. for rehearing denied (D.c. eir. Apr. 5,2001), pet. for writ of
celt. deDied (S.Ct. Oct. 9,2001), the Commission bas revoked the Cellular Radiotelephone
Senicc:'1icc:nse held by Alee Cellular Communications (Alee) for the New Mexico 3 RSA,
MmkctSSSA (NM3), oalI sign KJta{N271.

Pursuant to Sections 4(i) and 309(f) of the Communications Act of1934, as amended, 47,
V.s.C.1§ 154(i). 309(£), md section 1.931 ofthe Commission', roles, 47 C.PA f 1.931, we
hereby pot on oui own initiative speeial temporary authority (under call sign WPUY978) to
Alee to,~ntinueto Opcl'ate its existins cellular facilities in the NM3 RSA for tho lesser of 180
days from today, May.30, 2002. or 60 daY' ~oUowing receipt ofwritten notifiea.tion trom a new
li~ authorized to provide service in any part ofAlee', CUlTe:ot cellular geographic service
area (COSA) in the NM3 RSA. Because A1c;c currczrt1y has subscrt'bcrs in the NM3 RSA (based
on iJiformation previously provided to us), we find that it b in the public interest to grant STA to
Alee sriject to certain conditions, in order not to unduly dimJpt the service relied upon by these
subsco1lers and to pcmnt aD. ordcrly1ransitioD for such subscribers. as wollas to provide Alee
with aa:opportuDity to make arrangements to d.bconUnue its~ons~ 1hc NM3 RoSA.

The PDt ofSTA is subject to the following coD.dition.s:

1.' Aloe iI not peDDitteclllO solicit or add new subseribca in the NM3 mArket while it
is~ UDder~ srant ofSTAe

2~ Aloe aball provide written notice to each ofits subscribers at least 30 days prior to
pean.ancntly discontinuins service.I.. .

. .
3. ~ the expiration ofthe STA or~ renewals or~onthereot Alee will DO

1emp be aut1)orized to provide further service and shaD cease any and all
opc:mtiOlll fD. tbD NM3 nwkct. .

1 Aloe IhaII abo provide a copy ofsuch Dob to. the CommisaiOJL



,-
j

Alec Cellular CommUDicatioos
Ma,30.2002

~ P.. ~ot'2

4. At such tiID8 u Alee shall cease operations irl the NM3"market. Alee shall no1ify
the Commission and shaD provide tho date upon which it3 opctalions eea.scd.

5. The Commission may termfnate or modify the STA in its discretion in furthc:nmce"
ofthe pubUc iDtcRst.

'The STA is subject.to ta:ICW'a1 or ClXtemion upon application by Alee in accordaD.co with the
Comnri"ion-' rulea. "Tho Commission will evaluate each renewal or ext=sion ~uc$tupon its
mcrlta and in light of the public interest factotS associated with the requeit at the time offiling.

"Ifyou have any question, please contact me at 202.419.0609.

·fr~·~··~crinc:I M. Harris .
Deputy Chief;· .
Commcrdal Wucless Division
W'UCIC33 Telecommunications Bureau

)
cc: Phtlip 1. Mause

....
J

-'
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@ PUBLIC NOTICE

. "

F...... Comrnunlcdons ComrnlNJon
N'tJl'St.,8.W" ' '
~shln~. D.C.~

)

wmELESS'I'ELECOMMUmCA'110NS BUREAU lMlLEMENTS REVOCATION 01'
.cn.LULAllCAlL SIGN KNKN271 (NM3 RSA); PlUSI: D UNSERVJ:D AllEA

APl'UCATION RULJ:S,TQ BE APPLIED

. 1laoWUe1CN Tcloc:oP1D1IJJ1ie:ationa Burem (Burem) bu implemeat~the cOrmnIs.ioo'.
~oa ofQe11ulv oaIllip KNXN27J, bdd by Alec Cdlnlar Communicatiou (Alee) 1brtbe
New. Mexico 3 JlSA. Marbt SSSA (NM3). 'fbi. ac:ti0llwa IBb:a pLU"IlJAQt to tho Coauniasioo'i
onlcr in III re ApplicatioDl orALGREG Cellular Engineerin& et 11.. Mentt:11'antJum 0pInl0lf antI
0rr:IR, 12 PCC 1lcd 8148, 8172-1181 (1997) (Algng /),~ for RCOIL denied. Mcmor:andum
Opinion andOrrlD' andOrderon~on. 14 FCC Ilc:d 18524,18533-18535 (1999)
(;U.vcZII). atf'd, Jfk. C61luf4r ComnnmiCDlioru v. FCC, No~99-1460 (D.C. Cir.181l. 30, 2001).
pet. ~rehearlna den.ied (D.C; Cir. Apr. S. 2001). pet. forwril of'cat. d=ied (S.Ct. Oct. 9,
2«:'O1).

Tho Bureau a1Io hal sruted Ipoc:ial temporIJy authority to Alec to cemtinuo to opento its
cellular eyltem in the Nd3 RSA for the laaer of110 da)'l from May 30, 2002. or 60 daya
foiloWiDg receipt ofwritteD notiftcation from a aew licensee mthorized to provide service in IUI)l
put ofAlec's curreatly authorized cellullr geogapbic IerVic:e area in tho NM3 JlSA.

I '
i Purmant to .edion 22.949(1) oCtho ConunWion'l rules, 47 C.:f.R. f 22.949(1). the..

prerioully 1ieazI.Iecl to Aloe und..CIIll lip XNlCNZ71 Is now IUbject CO the Phuo lI'ccUul..
UDlleMClarea ~ic:adOD ru1ea COQI'liDed inPan 2:1 ott1te CommiUiou'. JU1ee. Specifically,
~the1'bue I uDJemd .... licenlm. period hal e:ICplred. inte:rNted pdea ma)' file an
'PPJj~UAd« leCtioa 22.949(1), ad wo iavito them to do 10. Any IUch appJlcation must
proCSt 1111 pnMoua1y.autbarized ce11u1ar geognpbic tcniec area (OOSA) ext-ODa into the
NMjIClI'rice III'e& for .)'ItemS opendbJa on ceUular c:bannd block A Pbue n \IDIer"Yed area .
Ipplkdona may propoae ooIy one roSAper application, and may propoae tItI rni1rlmJs aDd
cootract Iel'Ylce 11M boW:Iday (SAB) ext.easiona. Any mlltnall)' exclusive Phue D appfic:moAl
for,dj, market wfll be proCeNed in ICCOnfance with sectioll22.131 ortho Commission',~
41 C.P.It.. f 22,131.

: Porfia'tbcr inf'o~pleuecontact IWhyHarrla 1l202.418.06Q9.

"
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(fC) PUBLIC "NOTICE
.~. .

FEDEItAL COMMUNICATIONS COMMISSION
,446' 12th StreeI, S.W.,1W-A325
W..hJn;ton. DC 20554

Newa Media InfonnatIcn (202) 41~500
F8lC~emend (202) "1~2830

lntemet:http://www.fcc.gov
ftp.foc.gov

Dm or Report: 1211312000

Wlrel••• T.lecommunlcatlon. Bur.au
S~-8lte

Action

Below Is • listing of applications that have been ectod upcrl by Che CommIlSlon.

)
AI • Aural intercity RelBY'

FR. Number ActIon Data ,c.n Sign Applicant N8I'I'l8 Purpose Action

00002220404 12/D6J2000 WPQY887 KUTE Inc. AM G

AS - Aural stuiao 1ranernlttar LInk

Fie Number Acllon D8te ~"SIgn Applicant Name Purpose~

0000258856 11J0512OOO Marx. RoM A AM D

0000283792 121tle12000 WLG372 r.Je-Medl. CompllllY ofVermonl, LLC. CA G

oo283793סס 11J06f2OOO ~8 Tele-Media~y otVennont, LLC. CA G

0000283784 1~ WlL.223 Tele-MeC1la~y ofVermont, LLC. CA G

oo285318סס 12J07J2000 WPQW838 Grand County WIreless I~ CA G

oooo1e4084 1210612OOO WHG272 SOUTHERN UTAH UNIVERSITY MD G

0000207688 12J0312OO() WMG218 SOUND BRQADC.\STlNG LLC Me D

oo260905סס 1210&200O WlFS42 CItadel Broedeaaling COfTIPany MD G

oo204948סס 1~312000 HOLIDAY BROADCASTING CO NE D

0000254071 1:zJ0512OOO WPQY733 Dakota Circle TIpi Inc NE G

0000259815 1210512000 Dowtfy & Oowdy Per1ner-nlp NE D

) OO<102e2S2e 11J0812OOO WPQY996 !<ass Molcu I<a Pswa Broedcastlng, Inc. NE G
00002833ge 12J0412ooo WPQY868 MIdwest Redlo Netwoc1t LLC. NE G

Page 1 I-(?3'-- '~41 ,,4 5Q •
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FlI.Number
~. ooocrJ271«r

.... 0000227143:

000023II37 ~

0000211188 ;

DOOO211277 .
0000211213 •.

0000221086
0000227485 .

0000227488

0000227401

0000227&04

0000227620

0000227524

OOOOZ27635

0000227575

OOOQ227592

00002275M

0000229031

0000229075 .)=
,0000229094

0000229120

0000229139

0000229142

0000229165

0000229283

0000229284

. 0000231236
Q00023NS2

0000209087

0000212362

0000212354

C0000218499'

0000251538

1210712000 KNI(Q283

12K1712OOO KNI<N4a9
12JOMOOO IQ\II08O

12107/2000 KNKNS18
1210712000 f<lofKN888
1210712000 J<NKNe08
1.210712000 KNI<A811

1.2J07flOOO KNKN498
12107/2000 J<NKNeo7.
.1210712000 KNKN518·

1210712000 1<NKN648

1210712000 t<NI<N562
121(1712000 I<NKNe6O

1210712000 KNKN825

1210712000 1<NKQ4.34

'210712000 KNKN711
12/0712000 Kt:4KNl558
1210112000 1<N1<NS45
1210712000 'J(NKN295

12/0712000 IOIKN268
1210712000 KNKN407
12J0712OOO 1<NKN441 .

1210712000 1<NJ<N205

1210712000 KNKQ409

1210712000 J<NKN512

121C1112<'OO KNKN633

12107/2000 KNl<N447

12Ja7l2ooo KNKN37S

1210712000 KNKN383
,... 12io"T12000 KNKA817

12107/2000 1<NKN327

12fC1T1ZrY» KNJ<N878

12J07J2000 KNKN680

12/0412000 KNKN271

1210712000

EASlERN SU8-RSA, loP. AM G
WASHINGTON RSA NO.8 LIMITED PARTNeRsHIP. AM G

NORTH CAROlINA RSA 1 PARTNERSHIP MO G

GTE W1R.EL£SS OF THE SOUTH INCORPORATED RM G

TEXAS RSA 1083 UMITED PARTNERSHIP RM G

GTE MOBILNET OF TEXAS RSA #1S'UMITED PARTNERS RM 0

WoNC Mkftaod Lk;ense Corpotation RM G
GILA RJVER cellUlAR GENERAL PARTNERSHIP RM G

OI<LAHOMA RSA 5 LIMITED PARTNERSHIP RM G

OI<l.AHOMA RSA 7 UMITED PARTNERSHIP RM 0

TEXAS RSA NO. 2 UMITED PARiNERSHIP RM G

SYGNET COMMUNICAnONs, INC. RM 0'

SYGNET COM~NICAnONS, INC. RM 0

SYGNET COMM\JNICAllONS, INC. RM Q

Oobaon CelIul. Systems, Inc. RMQ
Dobson e.aular System&, Inc. RM G

Cobeon Cellul. S)'Stems, Inc. RM G

0c0e0n CelIUI. Sy&temI, Inc. RM !J
000a0n CellYlar S)lStems. Inc. ,RM G

Dobaon CelkJler Systems. Inc. RM G

Oobeon Cellular Systems, Inc. RM G'

WWC HOLDING CO., INC. RM G

Dobeon CeIMtIr Syltems, Inc:. RM G

ACe Mlnneeota Uoenee llC RM G

ACC NEW YORK LICeNSE I LLC RM G

ACC Nf?N YORK UCENSE I LLC RM G

ACC MINNESOTA LiCENSE LLC RM G

ACC Minnesota Ucenee llC RId G

Utd1IIeId ~'c.luIer. Inc. RM G

AT&T WIRELESS SERVICES OF WASHINGTON. INC. RId G

N.E. COLORADO CELlULAR. 'NC. RO G :

Price~tionsWirel... '.1, Inc. RO G

PRJCE COMMUNICATIONS WIRELESS V. INC. RO G

AlEE CELLUl.AR COMMUNICATIONS RO ""21
C~CHO CELLULAR TELEPHONE CO., INC. WD W

Page 28
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Ifyou have IUUeJ1ioDl 1'01' improvc:m=tI to tbia Ipplication.
pleaso contaatha FCC It b""C9"VP@fr& lOy or (202) 414-1250.

GcDen.1 M=u Jleporting S)"IUIID
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In the Matter of

.Alee Cellular CommunicatioDs

CellUlar RadiotelePhODe Station~271

To: The Commis.sion

)
)

-)
)
)
) ..

~ '" -.
.'STAMP & RETURN

. .--. __ .

Alee Cellular Communications ("Alee"). by iq attorneys.· hereby submits this

SuppleJnent to the Application for Review it rued wich the Commission on July 1.2002. Alee's

) Application for lleYiew askJ ~e Commission to review the lOlay 30. 2002, letter of the Wueless

TelecominUDieationa Buxeau (''Lettct') concerning the Cellular radiotelephone license held by

Alee for New Mc.xi9~3 RSA. Market SSSA. call sipl KNKN271.. .

The pulpOSc of this Supplcment isto~ to Commission's attention. in the context of

. - .
Alee's Application for Review, a Commiuion dccitiOD released on July 3. 2002. In that

dccWon, Star Development Grollp,17Ic. (FCC 02-190). the Commiaaion atated, at paragraph 7:

P!eviously. the Commiasion has bcld that ita databases are an unofficial.
~dary.101U'Ceofinf~OD that "in • few instances may Dot agee with the
pdmary .oaree (e.g.. the station authorlzation, application. petition for
rulcmaking, etc.):' Theac earlier decisions relied in large part on subsection (e) of
Section 0.434 of our wei, which provided that electronic databasea were
QD¢ficiallOurcea of information.... However••ubaection 0.434(e) W8$ deleted
in :1998. Further, in- 1999 we adopted Section 1.911 of the nt1e4, which

- estlsbliahea the filea compriaing the Wireless Telecommunications Bureau's
UDvcrsal Licensing System 'as the official records foe muons in the Wireless
Radio Servicea. . .. (FOOtnotes omitted] -
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• A3 pointed out in Alee', Application for Review, at note 8, ~m the time the Wireleu

Teiccooomunicationa Bureau granted Alee', renewal of license application for 1CNKN271 ill.

.DeceJIber 2000, the CommiSljon', ULS database consistently spe~cd that the Bureau'granted

Alee'$ renewal application for KNKN271 in December 2000 and that the expiration elate for
.~ . ,

XNX:N271 is Oc:tobcr. I, 2010. A printout from that database Will included with Alee',

Application {or.Review as Attachment D.

Thus, as the Commission stated just 1ut week in Star Development Group. 1Tic." the ULS

is the. official IeCord for the Wireless Radio Services; therefora. the B~au', grant ot' Alee',

n:newai of license application and tho new license expiration date ot October11, 2010 established .

by lblt renewal became official Commission actions because of their inclusion in the

Commisaion's ULS database. Indeed. those dates evidently have remained in the UI.S database

official Reord for more than 18 months.

A further point: Alee pointed out in ita Application for Review that the new authorization

the Bureau issued. upon grant of Aloe's Iencwal application in December 2000. included no

condition with tegud to the then-pending Alg;reg Proceeding. A copy of that authorization is

attached. hereto. Note that it docs contain the normal conditions the.Bureau regularly include5

with 8uch authorizations, but no special condition with iegard to the Alpg Proceeding.
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~ CEI LULAR COMMuNICATIONS
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July II,"2002

By:kJm~~
Philip 1. Mause
Howanl M. Libennaa
D.RlNXER. BIDDLE &: REAmUP
1500 IeStRct. NW
Suite 1100
Wuhington, DC 20005
(202) 842-8800
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