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The Minnesota Department of Commerce (“MDOC”) respectfully submits these

comments in opposition to Vonage Holding Corporation’s (“Vonage”) Petition for a Declaratory

Ruling with respect to states’ rights to regulate its DigitalVoice Service.

I. INTRODUCTION

For months, Vonage has advertised its DigitalVoice local and long distance service in

Minnesota as “phone service” and has called itself a “Broadband Phone Company”, telling

consumers that its service is “like the home phone service you have today—only better!”  At the

same time, it has refused to cooperate with Minnesota’s state and regional 911 officials while

advertising that it provides 911 service, and has claimed that although it markets its service as

phone service, it does not provide “telephone service” under state law.

Vonage’s Petition seeks to do what neither the Federal Communications Commission

(“Commission”) nor any other authority has done—remove any regulatory requirements,

including the guarantee of 911 emergency service, from local, real-time, two-way, voice

communications service, leaving consumers confused and potentially unsafe, and regulated

competitors at a significant disadvantage.  In filing this petition, Vonage also omits mentioning

certain features of its service to attempt to force the Commission to decide in Vonage’s favor.

Vonage’s request for a declaratory ruling should be rejected. It is moot because Minnesota’s

Vonage Order is no longer in effect. Even if the issue is ripe for ruling, Vonage makes a number

of claims which are not supported by the record in Minnesota or before other state Commissions.

As the Commission contemplates a decision in the current docket, it should keep in mind

that VoIP is merely a technology which many different carriers have employed—including

ILECs and CLECs that are already under the jurisdiction of state commissions.  A ruling in favor

of Vonage that characterizes VoIP as an information service, rather than recognizing that it is
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technology protocol that may or may not use the internet, will inject regulatory uncertainty into

the entire regime of state regulation of local telecommunications service.  Such an outcome is

inappropriate in the context of a declaratory ruling.

The MDOC is mindful that the Commission has previously expressed an interest in

relaxing regulatory requirements on new technologies.   Instead of finding in Vonage’s favor, the

Commission could provide guidance to states if it believes the services provided by Vonage

should not be subject to the entire panoply of common carrier regulation.  As the MDOC will

demonstrate in its comments, Vonage has already been given the opportunity to request a waiver

of any MPUC rule or state statute regarding 911 service with which it is unable to comply.

Vonage simply has not done so.

A number of Vonage’s claims about the Minnesota Public Utilities Commission’s

(“MPUC”) actions with respect to Vonage are inaccurate. The effect of the MPUC’s order was to

require Vonage to apply for a certificate of authority to provide telephone service.  Vonage, like

any other carrier providing telephone service in Minnesota, is welcome to apply for a variance of

any of the MPUC’s rules if they are unreasonably burdensome or technically infeasible.

However, Vonage has elected not to request any such waivers, and has instead inaccurately

represented to the Commission that the MPUC’s actions will have the effect of causing it to

cease business.

In these comments, the MDOC will describe for the Commission how Vonage wants the

best of both worlds. It tells consumers that it provides telephone service in Minnesota, that it

provides the functional equivalent of a telecommunications service, and that customers are

receiving a telecommunications service, all the while refusing to provide  the protections or

accept  the responsibilities that go along with the provision of telecommunications service.
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In the end, the MDOC believes the Commission will find no basis for granting Vonage’s

Petition.

II. A RULING ON VONAGE’S PETITION IS PREMATURE AND UNNECESSARY.

A. The Stay of the MPUC’s Order

On October 13, 2003, the MPUC, on its own motion, issued a written Order staying its

Order finding jurisdiction over Vonage.  The stay was implemented in response to a permanent

injunction issued by the United States District Court, District of Minnesota.1  The stay remains in

effect until and unless the District Court lifts the permanent injunction.

Because the MPUC has stayed its own Order, it is not necessary for the Commission to

issue a declaratory ruling in the current docket.  None of the harm of which Vonage warns will

occur, because the Order is permanently enjoined.  Instead, the Commission could undertake a

Notice of Proposed Rulemaking (NPRM) to address the significant policy and regulatory issues

presented in Vonage’s petition.

B. Vonage’s Request Involves Significant Policy Decisions that are Inappropriate
for a Declaratory Petition

Section 1.2 of the Commission’s Regulations state that the agency may issue a

declaratory ruling to “…terminat[e] a controversy or remov[e] uncertainty.”2  Vonage’s request,

to issue relief to Vonage, does not achieve the desired goal under the Regulation.  Instead, a

decision would blur the lines between telecommunications and information services and create

additional uncertainty, particularly with respect to regulated carriers that offer services using

VoIP technology.  Those carriers that offer very similar services using VoIP technology may

have reason to believe that they are also unregulated. Vonage offers real-time, two-way voice

                                                
1 Memorandum and Order Issued October 16, 2003, Civil No. 03-5287.
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communications service, and offers its end users service that it claims is “like the home phone

service you have today—only better!” and “replaces your current phone company.”3  The crux of

Vonage’s position centers on two points: that its end users use a standard telephone attached to a

“phone adapter” (which Vonage repeatedly characterizes as a “computer” in its petition) and that

there is a net protocol conversion when end users make calls using its service.  These two criteria

appear nowhere in the Telecommunications Act; instead, they are garnered from a report that the

Commission issued to Congress (“Report to Congress”).4

Granting Vonage’s petition will have a substantial impact on non-parties.  The effect of

Vonage’s petition is to ask that the tentative criteria in the Commission’s Report to Congress be

affirmed and finalized, that the Commission examine Vonage’s service (including its factual

claims about its service), and apply those finalized criteria to Vonage’s service.  If the

Commission did so, and found that Vonage’s service is an information service under the criteria

of the Report to Congress, the result would have a substantial impact on non-parties, including

carriers that were previously regulated, who would no longer be subject to the requirements of

state and federal telecommunications law. .5  The end result would be more, not less, regulatory

uncertainty and therefore the petition does not meet the standards required for a declaratory

petition under 47 C.F.R. §1.2.

________________________________
(Footnote Continued From Previous Page)
2 47 C.F.R. §1.2.
3 http://www.vonage.com/learn_tour.php.
4 In the Matter of Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC
Rcd 11501 (1998).
5 For example, Qwest Corporation (Qwest), the Regional Bell Operating Company (RBOC) in
Minnesota, now offers VoIP in Minnesota.  Presumably, if an RBOC such as Qwest could meet
the criteria Vonage proposes,the RBOC could be an information service provider and exempt
from competitive requirements of the Act.
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Even if the Commission should decide that it desires to take those steps in this docket, it

should require additional information from Vonage before issuing a decision.  In previous

declaratory rulings, the Commission has required petitioners to produce “specific and concrete

evidence” before issuing a decision.6  Declaratory rulings are not appropriate where facts were

not clearly developed.7   Especially for its 911 preemption requests, Vonage introduces outdated

or inaccurate information to the Commission that must be corrected, which is discussed further

in Section IV.8

III. MDOC’S COMPLAINT IN MINNESOTA: VONAGE PROVIDES THE
FUNCTIONAL EQUIVALENT OF “TELEPHONE SERVICE” AND VONAGE
ADVERTISES IT AS SUCH.

A. MDOC’s Investigation: Customer Expectations and 911 Problems

MDOC’s investigation into Vonage’s service was initiated on December 23, 2002, when

the MDOC was contacted by the Minnesota Department of Administration (MDOA), the state

agency responsible for ensuring 911 availability statewide.  MDOA explained that they had

contacted Vonage regarding 911, and Vonage explained that they do not offer 911 service.

 After an initial review of Vonage’s website, the Department learned that Vonage offered

the following: real-time, two way, voice communications service; the ability to make local

and/or long distance calls to any telephone number in accordance with the NANP; that Vonage

                                                
6 In the Matter of Amendment of Part 31, Uniform System of Accounts for Class A and Class B
Telephone Companies, CC Docket No. 79-105, RM-3017, Memorandum Opinion and Order, 92
F.C.C. 2d 864, 879, ¶43 (1982).
7 American Network, Inc. Petition for Declaratory Ruling Concerning Backbilling of Access
Charges, 4 FCC Rcd 550 (Com. Car. Bur. 1989).
8 Specifically, Vonage now claims that its 911 service cannot comply with Minnesota
requirements.  In fact, Vonage stated to the MPUC that its noncompliance issues were related
(Footnote Continued on Next Page)
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offered local number portability; that Vonage assigned telephone numbers to end users that

requested them.  Vonage also advertised that it offers dial tone, and that its service is a

replacement for standard telephone service, and that its service is used with standard

telephones—even available if the end user does not have a computer.9  Vonage also advertised

that it was a “leading provider of digital home telephone service.”10

MDOC began its inquiry by sending Vonage a letter on January 3, 2003, explaining that

the company appeared to need a certificate of authority and also needed to comply with state 911

requirements.  Vonage replied on January 21, 2003, stating that it was an information provider,

not a telecommunications carrier, and was not subject to any state requirements, including 911.

Vonage, however, stated that it was preparing a 911 plan which would be available at a later

date.   The letter did not state when or how Vonage intended to provide 911. What MDOC would

later learn is that Vonage never communicated with any Minnesota 911 agency about its

purported 911 “plan” before implementing it.  Because of the nature of Vonage’s service

offerings, the MDOC issued a number of Information Requests, some of which Vonage

answered and some of which the company refused to answer.

On May 22, 2003, MDOC was surprised to receive a letter from the Metropolitan 911

Board (“911 Board”) that was directed to Intrado Communications, Inc. (“Intrado”) and Vonage.

A copy of the letter is attached to these Comments.  The letter stated that Intrado may be

attempting to route 911 calls for Vonage end users to administrative numbers at Minnesota’s

________________________________
(Footnote Continued From Previous Page)
only to its interim 911 solution, and that its permanent 911 solution would fix the inadequacies
of its interim solution.
9 http://www.vonage.com/learn_howitworks.php.
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Public Safety Answering Points (“PSAP”) in the seven-county Minneapolis-St. Paul metro area,

and that these administrative numbers should not be used for 911 calls.  As MDOC’s formal

complaint later explained, administrative numbers (which Vonage and Intrado had been

specifically instructed to not use) at PSAPs may be office numbers, rather than direct

connections to trained emergency dispatchers that answer calls on a priority basis twenty-four

hours a day.  If a 911 call is routed to an administrative number at a PSAP, the call may not be

answered on a priority basis, may not be available twenty-four hours a day, but only during

business hours, and the caller, ironically, could reach a voice mail message instructing them to

hang up and dial 911 for emergencies.  None of these inadequacies is disclosed to end users on

Vonage’s website.  Vonage did not respond to the MDOC’s Information Requests asking

whether Vonage provided disclosures to its end users beyond those listed on its website.11

Despite the MDOC being copied on the 911 Board’s letter, neither Vonage nor Intrado

ever provided MDOC with a response.  Faced with a carrier providing local voice service that

refused to comply with 911 requirements and refused to communicate with the agencies the

MDOC, with the cooperation of the 911 Board and MDOA, brought the matter to the MPUC.

In its formal complaint regarding Vonage, the MDOC focused on two serious 911

violations: 1) that Vonage did not use the native 911 network to route emergency calls, instead

routing them to administrative numbers (despite being specifically instructed to not do so); and

2) that Vonage had never submitted a written 911 plan to any state or regional Minnesota agency

explaining how it routed emergency calls.  This second violation was particularly significant,

________________________________
(Footnote Continued From Previous Page)
10 “Vonage DigitalVoice launches Local Number Portability,”
http://www.vonage.com/media/pdf/pr092602.pdf.
11 See IR No. 35, mailed June 12, 2003 in Docket No. P6214/C-03-108.
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because even if Vonage had not been able to comply with Minnesota 911 standards, it could

have informed Minnesota of this fact prior to offering service.  Minnesota agencies could have

anticipated the weaknesses in advance and opened a dialogue with the PSAPs statewide to

address these end users’ 911 needs.   The MDOC also raised two additional public safety

concerns: that Vonage’s service did not provide Automatic Number Identification (ANI), which

identifies the number the caller is calling from in case the caller is unable to speak; and that

Vonage’s service did not provide Automatic Location Information (ALI).

B. MPUC Proceeding

The MDOC’s complaint asked the MPUC to find that Vonage offered “telephone

service” within the meaning of Minn. Stat. §237.16 and order Vonage to inform its end users that

it was an unlicensed carrier whose 911 service did not comply with state law.  Vonage

vigorously contested all of the MDOC’s requests, including its request that Vonage notify its

customers of its 911 inadequacies.12  Vonage maintained that it was a provider of information

services with no obligation to provide 911 service.13 . At its July 24, 2003 hearing, the MPUC

denied the request for temporary relief, finding that more information needed to be in the record

before it could determine whether it had jurisdiction over Vonage’s service.14

Between the MPUC’s July 24th hearing and its later hearing on August 13, 2003, eight

parties filed comments either supporting or opposing the MDOC’s complaint, or filed requests to

                                                
12 Vonage claimed that the First Amendment of the U.S. Constitution prohibits the MPUC from
requiring Vonage to make these disclosures to its customers.  Vonage Answer of 7/22/02 at 15,
attached to its Petition for Declaratory Relief (“Petition”).
13 See Vonage Answer of July 22, 2003 to the MPUC, attached to Vonage Petition.
14 MPUC Order Issued August 1, 2003, Docket No. P6214/C-03-108.
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participate.15  Each party was given the opportunity to present oral arguments at the MPUC’s

August 13th hearing.

At its August 13th hearing, Vonage effectively invited the MPUC to enter the order of

which Vonage now complains: Vonage’s counsel affirmatively represented to the MPUC that he

knew of no FCC decision that preempted states from performing their standard regulatory duties

with respect to Vonage:

COMMISSIONER REHA: Mr. Wilhelm, can you point to any FCC decision that
provides that states are prohibited from continuing to perform their public interest
and safety obligations, including certification and 911 standards, when the carrier
in question happens to use voice over internet technology?

MR. WILHELM:  No, I cannot, Commissioner.16

Based upon this additional information in the record from multiple parties, as well as an

evaluation of state and federal jurisdiction by the MPUC’s staff, the MPUC found that it had

jurisdiction over Vonage’s service.  The MPUC issued its decision orally on August 13, and

followed with its written order on September 11, 2003.17

Vonage’s petition claims that the MPUC’s order could potentially apply to a number of

computer applications, such as e-mail, but the record in Minnesota does not support Vonage’s

claim.  The MPUC’s decision was based solely on a review of Vonage’s real-time two-way

voice communications service and applied only to Vonage.  During the proceeding, Vonage

                                                
15 The written comments were filed by Motorola, Inc; Minnesota Independent Coalition (MIC);
AT&T; Level 3 Communications, Inc.; Sprint Communications Company, L.P and Sprint
Minnesota, Inc; and MCI.  A ninth entity, the Minnesota Office of the Attorney General,
presented oral argument although it did not file written comments.
16 Transcript of MPUC August 13, 2003 hearing, p. 42, lines 21 through p. 43, line 4.  The
MDOC is providing a copy of the transcript with its comments.
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specifically requested that the MPUC turn the complaint into a generic proceeding, which would

apply to all carriers.  The MPUC denied Vonage’s request.  Any suggestion that the MPUC’s

decision could apply to e-mail (which is neither real-time nor voice communication) instant

messaging (which is not voice communication) or any other offerings other than Vonage’s

service is not supported by the record in Minnesota.  The MPUC’s order applied only to

Vonage.18

On September 22, 2003, Vonage filed the Petition for Declaratory Ruling which is the subject of

the current docket before the Commission.  To date, Vonage has not submitted a 911 plan

showing how it has been routing emergency calls, But the Minnesota proceedings showed that

Vonage photocopied pages of a local phone book containing administrative numbers of area

PSAPs.  It remains unclear whether the phone numbers Vonage photocopied are the sole

numbers to which it is routing 911 calls, as Vonage has provided no additional information to the

MDOC or MPUC on its 911 service.19

Vonage has also not requested a variance from any of the MPUC’s rules which allegedly have

the effect of conflicting with federal law or which Vonage claims are technically infeasible.  As

listed in MDOC’s original complaint, Vonage has the right to request a variance from 911

________________________________
(Footnote Continued From Previous Page)
17 Although the MDOC’s complaint cited the Commission’s four tentative criteria from its
Report to Congress, the MPUC operated only under state law and applied state criteria in finding
jurisdiction over Vonage.
18 In fact, the MDOC pointed out in its filings that it is unaware of any other uncertificated VoIP
carrier in Minnesota that claims its service is a complete replacement to traditional telephone
service.  While the MDOC is not suggesting that other VoIP carriers do not need a certificate of
authority, the fact that Vonage holds itself out as a telecommunications carrier to Minnesotans
reinforces the public safety concerns brought forward in the MDOC’s complaint.
19 If Vonage has been using numbers in area phone books to route 911 calls, then apparently
residents of St. Paul would not be able to dial 911, as there was no number listed for St. Paul.
(Footnote Continued on Next Page)
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requirements if the requirements are infeasible, but has never requested one.20  As of the date of

these comments, it has been 10 months since the MDOC originally contacted Vonage about 911

compliance.21

IV. VONAGE SERVICE FUNCTIONS AS A TELECOMMUNICATIONS SERVICE
WITHIN THE JURISDICTION OF THE STATES

Because the Commission has never issued a final order explaining what criteria must be

used to determine whether VoIP providers are telecommunications carriers22, the MDOC

provides an analysis of the undisputed functions and features of Vonage’s service.

A. Vonage’s service undisputedly contains functions and features associated
only with telecommunications services.

1. Functions and features of Vonage’s DigitalVoice Service

The Department’s investigation revealed that from a consumer perspective, Vonage’s

DigitalVoice service functions no differently than local exchange service, and that a number of

the features associated with the DigitalVoice service are offered only with telecommunications

service. Vonage offers the following functions (which Vonage has not disputed):

________________________________
(Footnote Continued From Previous Page)
The 911 Board pointed out in the Minnesota proceeding that other numbers on the photocopied
pages are not answered after normal business hours.
20 Affidavit of Jim Beutelspacher, MDOA, July 10, 2003, p. 4, lines 1-3.  A copy of the affidavit
is attached as Exhibit 9 to the MDOC’s complaint, which was attached to Vonage’s Petition.
21 After the MDOC brought its complaint, Vonage met with the 911 Board and MDOA twice.
Vonage did not meet with either agency before the date of the MDOC’s complaint.
22 The Commission’s Report to Congress stated that “…we do not believe, however, that it is
appropriate to make any definitive pronouncements in the absence of a more complete record
focused on individual service offerings.”  Report to Congress at ¶83.
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• Real-time, two-way voice communications wireline service: the MDOC alleged, and

Vonage admitted23, that its DigitalVoice service provides real-time, two-way voice

communications service.

• Local and long distance calling to any number in accordance with the NANP, as well as

international calling: Vonage end users may make local or long distance calls to any

telephone number  The Commission has held that an “end-to-end” analysis determines the

jurisdictional nature of a call.24 Therefore, a call that originates and terminates in the same

state is an intrastate call.

• Telephone number assignment: Vonage assigns telephone numbers to end users who

request them.  Vonage has retained, from a CLEC certificated in Minnesota, telephone

numbers from NANPA.  The Commission’s regulations require carriers to present proof of

their certification with a state utility commission before receiving telephone numbering

resources it will distribute to end users.25 The Commission has previously defined telephone

numbers as “the means by which commercial and residential consumers gain access to, and

reap the benefits of, the public switched telephone network.”26

• Local number portability: Vonage advertises that it offers “phone service” that “works just

like the telephone you have in your home today,”27 And that it offers local number

                                                
23 Vonage Answer to MDOC complaint, July 30, 2003, ¶20.
24 See, e.g., Petition for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Rcd 1619, 1620 (1992) (incoming interstate call to a switch serving a voice
mail subscriber and the intrastate transmission of the message from the switch to the voice mail
apparatus deemed to be on interstate call because there was a “continuous path of
communications across state lines from caller to the voice mail service.”)
25 47 C.F.R. § 52.15(g)(2).
26 In the Matter of Telephone Number Portability, First Report and Order and Further Notice of
Proposed Rulemaking, CC Docket No. 95-116, Released July 2, 2996.
 27 http://www.vonage.com/learn_howitworks.php.
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portability.28 Consumers that transfer their service to Vonage but keep their number sign a

“Letter of Authorization” similar to a Letter of Agency (LOA) used by regulated carriers.29.

Number portability is associated only with a telecommunications service, not an information

service:

 The term “number portability” means the ability of users of
telecommunications services to retain, at the same location,
existing telecommunications numbers without impairment of
quality, reliability, or convenience when switching from one
telecommunications carrier to another.30

 
• Used with a standard telephone: Vonage advertises that its service is used with any

standard telephone: “Use Vonage like you would any telephone.  With Vonage, you pick up

the phone, hear the dial tone and dial the telephone number of your choice.”31

• Available even without a computer: Both Vonage’s advertisements, as well as its

admissions to state commissions, undisputedly demonstrate that Vonage’s service can be

used even if the end user does not have a computer at their residence.32  As a result, 47

                                                
28 “Vonage DigitalVoice launches Local Number Portability,”
http://www.vonage.com/media/pdf/pr092602.pdf.
29 http://www.vonage.com/identity/vonage/includes/lnploa.pdf.
 30 47 U.S.C. §153(30) (Emphasis added).  The Commission has also stated that number
portability “provides consumers flexibility in the way they use their telecommunications services
and promotes the development of competition among alternative providers of telephone and
other telecommunications services.”  11 FCC Rcd at 8367.
31 http://www.vonage.com/learn_howitworks.php.  Interestingly, Vonage’s petition tells the
Commission that its service may be used with a telephone, implying that the use of a telephone
handset is optional.    Nowhere on Vonage’s website does Vonage instruct its users how to use
the service without a telephone: “Must I speak through the computer to use your service?  No.
Vonage DigitalVoice operates independently of the computer.  You speak through a telephone.”
See http://www.vonage.com/learn_equipment.php. The MDOC acknowledges, however, that
with advances in technology, the CPE used to provide real-time, two way voice communications
may be irrelevant, and it is the service, not the equipment used to provide that service, that will
be relevant.
32 “Do I need to have my computer turned on to talk on the phone?  No. Your Vonage
DigitalVoice service works independently from your computer so your computer does not need
(Footnote Continued on Next Page)
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U.S.C. §§230(a)(4) and 230(b)(2), which refer to unregulated “interactive computer

services,” cannot apply to Vonage’s service.

• Uses the Public Switched Telephone Network: Vonage has admitted that its service uses

the PSTN.33  In fact, Vonage allows its users to make calls that both originate and terminate

on the PSTN.  Vonage’s free call forwarding feature means that calls to Vonage customers

can be forwarded to “any number in the USA or Canada.”34  Vonage freely encourages its

users to activate call forwarding “when you want, on your schedule.”35

The above features demonstrate that functionally, Vonage provides a telecommunications

service.  This functional analysis promotes technological neutrality and is the approach endorsed

by the Commission:

We believe the statute and our precedent suggest a
functional approach, focusing on the nature of the service provided
to customers, rather than one that focuses on the technical
attributes of the underlying architecture.36

________________________________
(Footnote Continued From Previous Page)
to be turned on.”  See http://www.vonage.com/learn_equipment.php.  Vonage also admitted to
the Pennsylvania Public Utilities Commission that “the customer technically does not even need
a computer to use the service…” Comments of Vonage Holding Corporation to the Pennsylvania
Public Utilities Commission, Docket No. M-00031707.
33 Vonage Answer, ¶10.
34 http://www.vonage.com/features_call_forward.php.
35 Id.
36 CC Docket Nos. 02-33, 95-20, 98-10, rel. February 15, 2002, para. 7.
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If not, any carrier could call themselves a provider of information services simply by

transmitting some part of a call using internet protocol.  This is not a result that the Commission

or even Vonage has supported.37

While it is clear that telecommunications services are being provided to customers, Vonage

attempts to make the distinction that Vonage is the end user and not the provider of

telecommunications services.  This claim is not supported by previous Commission orders.  In

order to be an end user of telecommunications services, Vonage would have to purchase services

“at retail;” in other words, buy the service for its own “personal use or consumption.”38  Here it

is not Vonage, but rather its customers, who consume the telecommunications services.39

2.  FCC’s 1998 Report to Congress

In 1998, the Commission outlined the following possible factors to examine in

determining whether IP telephony is a telecommunications service: 1) the provider holds itself

out as providing voice telephony service; 2) the service allows use of Customer Premises

Equipment (CPE) similar to that CPE necessary to place an ordinary touch-tone call over the

public switched telephone network; 3) the service allows the customer to call telephone numbers

                                                
37 “From a regulatory standpoint, however, both Federal and Pennsylvania law generally base
regulatory jurisdiction on the nature of the services offered to the public, not the particular
technology used to provide the service.  Therefore…companies offering functionally identical
services but using different forms of network transport may be subject to similar regulatory
provisions.”  Vonage Comments to Pennsylvania PUC, p. 2.
38 In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications
Capability, CC Docket No. 98-147, Released November 9, 1999, ¶ 13.
39 In addition, the MDOC’s investigation revealed that the services Vonage purchases from
telecommunications services are explicitly considered to be wholesale services, not retail.
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assigned in accordance with the North American Numbering Plan (NANP); 4) the service

transmits customer information without net change in form or content.40

While the Commission has not concluded that these four tentative criteria should be

employed in determining whether a provider is a telecommunications carrier, the MDOC offers

an analysis of the criteria in relation to Vonage’s service.

Vonage has already admitted that its service allows customers to call telephone numbers

assigned in accordance with the NANP, and that the company holds itself out as providing voice

telephony service41.  The MDOC believes that Vonage also meets the other two criteria

identified by the Report to Congress.

Vonage has stated that its service can be used with any touch-tone telephone.42  A touch-

tone telephone is considered standard CPE for local or long distance telecommunications

service.

Vonage’s service also transmits customer information without net change in form or content.  A

Vonage end user picks up the phone, dials the number, and speaks to another end user.  The

content of the information clearly does not change.  Vonage claims that the form of the

transmitted information changes, however, stating that its service does “…not originate and

terminate in the same format..” and thus qualifies as an information service.43  Vonage does not

explain how it has determined that the “format” of the voice communication changes.  Format is

defined as “the shape, size, and general makeup (as of something printed); general plan of

                                                
40 See Report to Congress.

41 Notably, Vonage has never explained why it believes it can hold itself out as providing voice
telephony service when it continuously argues to regulatory agencies that it is not a telephone
provider.
42 www.nanc-chair.org/docs/nowg/Jan03_Vonage_Presentation.pdf.
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organization, arrangement, or choice of material (as for a television show).44  Vonage would

have its service distinguished from telecommunications service upon a very specific change

invisible to the consumer—that the customer’s voice is changed into data packets that are then

converted back to an analog signal once they reach the called party.

 Further, the FCC has stated that phone-to-phone IP telephony transmits customer information

without a net change in form or content. 45

B. State Regulations, Including 911 Regulations, Do Not Conflict with Federal
Law.

1. Federal and State obligations to provide 911
 
 Before moving to Vonage’s request to preempt state 911 standards, the

Commission must first examine the federal obligation for 911 service, compare federal

obligations to state obligations, and determine whether any conflict between the two exists.

 Vonage’s Petition fails to mention that the federal 911 statutes extend not only to

telecommunications carriers; but to providers of “telephone service:”

 The Commission and any agency or entity to which the
Commission has delegated authority under this subsection shall
designate 9-1-1 as the universal emergency telephone number
within the United States for reporting an emergency to appropriate
authorities and requesting assistance.  The designation shall apply
to both wireline and wireless telephone service.46

 

________________________________
(Footnote Continued From Previous Page)
43 Vonage petition, p. 13.
44 Merriam-Webster online dictionary: www.m-w.com.
45 Report to Congress, fn. 188.  The Commission should not accept Vonage’s claim that its
service is computer-to-phone telephony without further examination.  As repeated previously,
Vonage end users do not need a computer to use the DigitalVoice service.
 46 47 U.S.C. §251(e)(3) (emphasis added.)



18

 Because the term “telephone service” and not “telecommunications service” is referenced in the

statute, Vonage may be required to provide 911 under federal law even if it is not a

telecommunications carrier.  The Act lists no definition of “telephone service.” The MDOC has

taken the position that “telephone service” is real-time, two way wireline voice communication

service. Vonage has not indicated why its wireline “telephone service” is not subject to the

statute and in fact calls its service “telephone service.”

 

 Additional 911 obligations are found in the Commission’s regulations.  A telecommunications

carrier must transmit “all 911 calls” to a PSAP.47 While the MDOC believes that Vonage is a

telecommunications carrier, even if it is not, it purchases services from telecommunications

carriers.  According to the regulation, the obligation to transmit 911 calls is not dependent upon

a direct relationship between the telecommunications carrier and the ultimate end user; therefore,

the telecommunications carrier that provides service to Vonage (who in turn provides service to

the ultimate consumer) has an obligation under this rule to transmit all 911 calls that traverse its

network.48

 A third 911 obligation is found in a separate Commission regulation.  Because Vonage provides

local number portability, 911 emergency capabilities “existing at the time number portability is

implemented” must be provided.49  In establishing this requirement, the Commission declared

that “broad availability of 911 and E911 services best promotes ‘safety of life and property

                                                
 47 47 C.F.R. 64.3001.
 48 Id.
 4947 C.F.R.§52.23(a)(1).
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through the use of wire and radio communications.’”50  Under this regulation, either Vonage or

the regulated carrier that provides Vonage with number porting capabilities has an obligation to

provide 911 service that is comparable to other existing 911 service.  Another regulation

requires certain carriers to provide the originating location of an emergency call, which is

commonly understood as one aspect of E911.51

 State 911 laws impose similar protections, requiring 911 calls to PSAPs, requiring a telephone

company or telecommunications carrier to submit a written 911 plan, and requiring E911.

Minnesota Statutes §403.03 requires that emergency services, such as fire, police, medical,

and/or ambulance services be available when a caller dials 911.  Minnesota Statutes §403.07

requires E911.  Carriers must provide written information on their 911 service before offering

service.52 911 service must be comparable to that of other carriers’.53 However, any of these

requirements may be waived if infeasible or unreasonably burdensome.54

 A comparison of state and federal 911 requirements indicates that the requirements are largely

parallel.  Because state law allows 911 requirements to be waived, state 911 obligations may for

some carriers be less restrictive than federal obligations.

 Based on this comparison, Vonage’s request to preempt state requirements is unclear. Vonage

emphasizes that it seeks “only narrow and limited preemption, and in particular is not seeking to

prevent States from protecting public safety through reasonable and feasible 911

                                                
 50 In the Matter of Telephone Number Portability, First Report and Order and Further Notice of
Proposed Rulemaking, Released July 2, 1996, CC Docket No. 95-116.
 51 See 47 C.F.R. §64.706, Minimum standards for the routing and handling of emergency
telephone calls.
 52 Minn. Rules part 7812.0550; Minn. Stats. §§403.01, subd. 7 and 403.05, subd.3.
 53 Minn. Rules part 7812.0550.
 54 Minn. Stat. §403.06, subd. 2; Minn. Rules part 7829.3200.
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requirements.”55  All state 911 standards are related to public safety. Because the company is not

more specific, it is unknown if Vonage believes that police, fire, and medical service should not

be available when callers dial 911 (a preemption of Minn. Stat. §403.03, which is a ‘reasonable

and feasible 911 requirement’); or whether it should not be required to disclose in writing how

its 911 service operates (which is not only reasonable and feasible, but imperative so that states

can fulfill their duties to protect the safety of their residents).  Federal law, like state law,

requires 911 service that is comparable to that provided by other carriers.  Further, federal law

appears to place 911 obligations on the carriers that are selling telecommunications services to

Vonage, if Vonage is found to not be a telecommunications carrier.  Vonage’s petition does not

address how those carriers’ 911 obligations are affected, if Vonage itself is not responsible for

911. Finally, Vonage has asked the Commission to preempt state E911 requirements, but, as

discussed below in detail, preemption of E911 is without merit, both because the requirement

can be waived, and because Vonage has told Minnesota it can provide E911.

2. Minnesota Law allows for a waiver of any requirements that
are burdensome or infeasible.

Vonage’s petition goes to great lengths to explain why it technically cannot comply with

Minnesota’s 911 requirements, and why the Commission should preempt those requirements.

The Commission need not do so, for the simple reason that state law already allows waivers to

any 911 requirement that not only is infeasible, but unreasonably burdensome.56  This fact was

pointed out to Vonage when the MDOC originally filed its complaint in July 2003.57    Vonage

has never requested any waivers.  As a result, Vonage’s request is premature and unnecessary.

                                                
 55 Vonage Petition, p. 25 (emphasis added).
56 Minn. Stat. §403.06, subd. 2; Minn. Rules part 7829.3200.
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Vonage is welcome to apply for a waiver with the MPUC.  As a result, Vonage’s claim that it

will have to discontinue service in Minnesota is incorrect as a matter of law.

3. Vonage has previously represented to the MPUC that it can comply with 911
requirements, including E911.

Vonage tells the Commission in its petition that “it would be a futile effort for Vonage to attempt

to obtain approval of its 911 service…”58 First, the MPUC has never made any findings with

respect to Vonage’s 911 service.  In its petition, Vonage quotes the concerns of the MDOC,

MDOA, and the 911 Board, not the MPUC.  The MPUC approves or denies 911 plans, and has

never denied a 911 plan from Vonage, because Vonage has never submitted one.  Therefore, it is

unknown how the MPUC would decide if Vonage submits a 911 plan. Second, the quotes of the

MDOC and 911 Board that Vonage includes in its petition are outdated, since Vonage told the

MPUC its 911 service is changing:

“Further, the [M]DOC’s concerns are based on a network configuration that
Vonage is in the process of changing.  Vonage is routing calls to PSAP
administrative lines as an interim 911 solution.  However, Vonage is working
diligently with its 911 provider and other partners, who are in turn working with
PSAPs, to deliver Vonage 911 calls over dedicated 911 trunks.  Vonage and its
partners are testing this new network configuration for the delivery of enhanced
911 calls during the week of July 21, 2003 and are willing to work with the DOC,
the Department of Administration, and the Metropolitan 911 Board as Vonage
transitions to its permanent E911 solution.”59

________________________________
(Footnote Continued From Previous Page)
57 Affidavit of Jim Beutelspacher, July 10, 2003, page 3 (attached as Exhibit 9 to the MDOC’s
complaint, which is attached to Vonage’s Petition).
58 Vonage Petition for Declaratory Ruling, p. 26.
59 Vonage’s Response to MDOC Request for Temporary Relief, Docket No. P6214/C-03-108,
July 22, 2003, p. 14 (emphasis added).
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The above paragraph is notable not only because Vonage claimed the MDOC’s concerns were

based only on its interim solution, but because the paragraph states that Vonage’s permanent

solution will use the native 911 network and will provide E911—in other words, the permanent

solution will resolve the concerns listed in the MDOC’s complaint.

John Rego, who has identified himself as the Chief Financial Officer of Vonage, filed a sworn

affidavit with the MPUC dated July 22, 2003 repeating the same information:

“Vonage is working diligently with its 911 provider and other partners, who are in
turn working with PSAPs, to deliver Vonage 911 calls over dedicated 911 trunks
that will deliver Automatic Location Information (“ALI”) and Automatic Number
Identification (“ANI”).  Vonage and its partners are testing this new network
configuration for the delivery of basic and enhanced calls during the week of July
21, 2003.60

In short, Vonage has now told this Commission that it must preempt the very same 911

regulations that it has told the MPUC it can comply with.  Even if Vonage cannot comply,

however, preemption by the FCC is unnecessary, because regulations can be waived by the

MPUC.

V.  THERE IS NOT ENOUGH INFORMATION IN THE RECORD TO
OTHERWISE JUSTIFY PREEMPTION, AND THE EXTENT OF THE
PREEMPTION IS UNCLEAR.

Vonage goes on to state that even if it is a telecommunications carrier, the Commission

must preempt because the intrastate and interstate components of its service cannot be

separated.61  The MDOC submits that this claim should be examined in more detail, not

only to ensure that the claim is factually correct but for its potential impact on other open

                                                
60 Affidavit of John Rego, ¶4.
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dockets before the Commission.  Second, if the Commission preempts states from

regulating Vonage’s service after further examination of this specific argument, it should

also clarify to what extent states still have authority to regulate Vonage under the

Commission’s previous orders detariffing interstate long distance service.

Vonage indicates that it does not know the geographic location of its users, and therefore

cannot separate the intrastate and interstate components of its service.62   Because it says

it cannot separate these two components, Vonage asks the Commission to preempt

states.63   The company also asserts that the Commission has previously declared

“internet access” to be interstate communications, but Vonage also admits that it does not

provide internet access.64  If Vonage does not know the geographic location of its users

when they are using the service, then the company is also unable to provide one aspect of

E911. The company appears to believe that it cannot know its users’ locations because

the Vonage service is portable, but portability alone does not mean that determining

geographic location is technically impossible, since it is agreed that wireless carriers can

determine their users’ location.65 The Commission currently has a number of dockets

open on the technical feasiblility of E911, and should it accept Vonage’s claim

________________________________
(Footnote Continued From Previous Page)
61 Vonage Petition at 28.
62 Id at 28.
63 Vonage Petition at 25. This request appears to contradict Vonage’s request to only preempt
state 911 requirements that are not reasonable, feasible, or related to public safety.
64 Id at 15.  Further, Vonage has stated to a state commission that “Vonage does not
provide…Internet access…” Vonage Comments to Pennsylvania Public Utilities Commission,
p.2.
65 See, e.g., WT Docket No. 02-46 (DA 02-2666), November 15, 2002 comments of NENA,
APCO, and NASNA, that there is “no longer any real disagreement regarding technical
feasibility of providing wireless E911…” p. 1.
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immediately, other dockets concerning E911 will be impacted.  In particular, one report

which is the subject of a Commission docket on wireless E911 states that “both VoIP

devices and wireless phones share similar challenges in terms of emergency services

because of their mobility.”66  Documents in those dockets appear to support the idea that

VoIP technologies can now or will be able to locate their users.67  In the face of this

apparently conflicting information, it would be more appropriate to determine whether

locating VoIP end users is technically feasible in the Commission’s 911 dockets, than to

assume it is infeasible in the current docket.

If the Commission does find that Vonage cannot determine where its users are located, it

has a second step before preempting state regulation: defining the scope of that

preemption in light of the Commisson’s long distance detariffing orders.  Under the

Commission’s previous detariffing orders, states now play a role in regulating detariffed

interstate telecommunications services.  State “consumer protection” laws, for example,

can now apply to interstate service.68    Moreover, in Minnesota, the obligation to provide

911 does not appear to be limited to the provision of intrastate telecommunications

service and exists even if a telecommunications carrier is outside the MPUC’s intrastate

                                                
66 “Technical and Operational Issues Impacting the Provision of Wireless Enhanced 911
Services,” hereafter known as the “Hatfield Report,”, p. 41.
67 See the Hatfield Report, “[T]here are ways of associating an IP address and a physical location
(say with a particular Ethernet jack in an office building)…” p. 42..  The Commision invited
comments on the Hatfield Report in Public Notice DA 02-2666, WT Docket No. 02-46.
Although the Report focuses on the feasiblility of wireless carriers providing E911 , it also
discusses the feasibility of E911 when VoIP technologies are used by the carrier.
68 See, e.g., Ting v. AT&T, 319 F. 3d 1126 (9th Circuit 2002) (California’s Consumer Legal
Remedies Ace and contract doctrine of “unconscionability” were not preempted and provide
state remedies for alleged false advertising and over-reaching in AT&T’s consumer contracts);
(Footnote Continued on Next Page)
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jurisdiction.69  It is likely, then, that Vonage’s request to find that it is providing an

interstate telecommunications service will create more questions than answers, and is

more appropriate in an NPRM.

VI. CONCLUSION.

The MDOC submits that Vonage’s request would be more appropriately addressed in a

general rulemaking on the provision of telecommunications service using VoIP technology.  The

MPUC’s Order finding jurisdiction over Vonage is permanently enjoined.  The MDOC

respectfully requests that the Commission dismiss Vonage’s petition and move the issue of

regulating VoIP providers to a general proceeding which will resolve the policy issues that

would otherwise not be resolved in the instant docket.

Dated: October 27, 2003 Respectfully submitted,

MINNESOTA DEPARTMENT OF COMMERCE

______/s/________________________________
EDWARD GARVEY
Deputy Commissioner

________________________________
(Footnote Continued From Previous Page)
Minnesota ex rel Hatch v. Worldcom, Inc., 125 F.Supp.2d 365, 372 (D. Minn. 2000) (holding
that the federal filed tariff doctrine did not preempt Minnesota’s consumer protection law).
69 See Minnesota Statutes Chapter 403, which imposes 911 obligations on “telecommunications
carriers.”  This chapter is separate from Minnesota Statutes Chapter 237 and Minnesota Rules
Chapter 7811 and 7812, which provide the authority for the MPUC to regulate intrastate
telecommunications carriers and provide separate 911 requirements.
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